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ERRATA. 

line    d.  of  the  marginal  note,  after  "  eommon,'*  kueri  «*  in." 
SS.  of  the  marginal  note,  dde  **  covenant." 
18.  for  "  Raintiif,"  read  **  Defendant." 
50.  for  "  means,"  read  "  mean." 

5.  for  «*  I  am  aware  of,"  read  "there  ^  indeed.*' 
29.  dele  "port." 

3.  for  **  demanded,"  read  •*  demiaed." 
7.  dek  «  and  if." 

25.  between  "  introduced"  and  "more"  i$uert  •*no." 
RkharrUtm  J.  was  present  at  the  argument  of  the  case 
of  WUlianu  v.  Botanquet,  and  concurred  in  the  judg- 
ment 
19.  dele  from  "on"  to  "counterpart"  in  line  21  of  the 

same  page. 
27.  of  the  marginal  note,/or  "A."  read  "B." 
3a  of  ditto  fir  "  B."  read  -  A." 

32.  dele  from  "  Beddes*^  to  «  statute"  in  line  34  of  the 
page. 


same  page. 
17.  after  "  Plaintiffs"  for    ","  read  "5"    and   after 
"eTent,"/or  "i"  mid  «," 
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Court  of  COMMON  PLEAS, 

AND 

OTHER  CXJURTS, 

Easter  Term, 

In  die  fifigr-nintb  Year  of  the  Rcigii  of  GsonoB  IIJ. , 


WATKiifg  «.  Hewlett.  jiprU%%. 

THIS  was  an  action  for  money  lent,  money  had  and  .A  receipt  for 
received,  and  on  the  other  money  counts;  and  j^^^^'^^JJ^ 
upon  tho.  trial  of  the  cause  at  GuiUAall^  at  the  sittmgs  ing  a  pro- 
a&ev  Hilaty  term,    1819,   before  Dallas  C.  5^  it  ap-  •pectiTeand 
I>eared»  that  the  Phiintiff  having  been  diarged  as  the  oder^o  00  * 
putative  father  of  a  cbildf  wherewith  a  paup^  of  the  which  the  mo- 
parish  of  HaffieUL  was  pregnant,  and  which  was  likely  ^^^^ 
to  be  bom  a  bastard,   and  to  be  chargeable  to  the  be  paid,  may 

.   be  fi^vtn  in 
evidence  u  a  receipt  on  a  receipt  stamp,  and  does  not  require  an  agreement  stamp, 
at  erideace  of  a  coacraet. 

If  the  patativa  father  of  a  bastard,  pay,  before  its  birth,  a  Hxed  sum  to  ^  pa^kh 
officers  to  disdiarge  him  of  all  fiiture  responsibility  for  the  mairiteniince  of  the 
after  the  birth  and  death  of  the  child  he  may  recover  hack  uch  par^tf  th€ 
as  remains  ttnetpended,  at  had  and  received  to  his  use. 

Vol.  !•  B  paiisli,  ^ 
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parish,  gave  the  Defendant,  who  was  then  a  parish 
officer  of  HorfieU^  his  promissory  note  for  35/.,  upon 
which  the  Defendant  gave  him  a  receipt,  upon  the  ap- 
propriate receipt  stamp,  eitpressuig^  that  the  Defendant 
had  «  received  of  the  Pkuntiff,  a  bin  A  two  months, 
for  85/.,  whidi,  when  paid,  would  disdiiA^  him  from 
the  expences  of  an  illegitimate  cfaUd,  which  Was  likely 
to  become  chargeable  to  the  Defendant's  parish*'' 
T|ie  Defendant  negotiated  this  note,  and  recdved 
thereon  the  sum  therein  specified,  and  the  not^  when 
due,  was  paid  by  the  Plainti£  The  chUd  was  bom 
a  bastard,  and  died  a  few  days  after  its  birth,  and 
there  was  no  distinct  evidence,  that  any  part  of  the 
S52i  was  expended  by  the  parish,  on  its  birth,  main- 
tenance, or  buriaL  The  Plaintiff  now  sued  to  recover 
the  residue  as  money  had  and  received  to  his  use, 
upon  the  authority  of  SUdnfbrih  v.  SUiggs{a)f  and  the 
King  V.  Martin,  [b)  HvUock  Serjt.  for  the  Defendant, 
contended,  that  the  receipt  oflfered  in  evidence  was 
ofifered  as  proof  of  a  contract  whidi  subsisted  between 
the  parties,  stipulating  the  terms  on  which  the  sum  of 
^SU  was  paidi  and  that  whether  the  paper  itsdf  con- 
tained the  contract,  or  were  only  evidence  <^  the  con- 
tract, the  subsisting  stamp  act(c),  required  that  it 
should  bear  an  agreement  stamp.  DaUas  C,  J.  was  of 
c^inion,  that  the  evidence  was  admissible^  but  reserved 
the  idbjeclion ; ,  and  there  being  no  proof  of  any  money 
expended  on  thf  jufaiit,  a  verdict  passed  for  th^  Pkiin* 
tiff  for  352.,  with  liberQr  to  the  Defendant  to  move  to 
enter  a  nonsnit,  if  the  evidence  had  been  improperly 
admitted. 


HuUodc  Serjt  now  moved  to  set  aside  the  verdict 
and  enter  a  nonsuit ;  he  admitted,  that  after  the  cases 


(*/|  Cit.  X  Campb,  398.  «• 
\h)  %  Campb.  a68. 


(0  55  C.  5.  c.  184. 


above 
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above  died,  be  could  not  ooDtend  that  the  action  was 
not  maintainable^  but  he  renewed  the  olgection,  that  this 
ptpep  was  offered  b$  evidence  of  a  oonttactt  and,  there- 
ftre^  ought  to  hare  been  marked  with  an  agxeement 
^unp;  to  make  it  admiafil^e  in  eridenoe  merdy  as  a 
itoeqpt.  ii  ought  not.  to  contain  any  thing  bqrond  the 
imre  fiict  of  payment  of  the  money. 

Pabk  X  This  objection  would  in  all  cases  confine 
the  use  lor  which'  a  receipt  can  be  produced  in  evi- 
dence to  the  bare  fact  of  the  payment  of  a  sum  of 
money,  esduding  all  evidence  of  the  consideration  on 
whidi  it  was  paid. 

BuBBouoa  J.  Tie  right  to  recover  this  moneys  pro- 
ceeds not  on  any  contract,  but  on  the  fiicti  which  have 
subsequently  to  diis  payment  occurred,  the  birth  and 
death  of  the  infimt.  Suppose  there  were  a  receipt  for 
SOOI.  for  building  a  hous^  or  for  a  house  to  be  built, 
would  that  be  incapable  of  being  produced  in  evidence, 
is  bang  proof  of  an  agrement  ^ 

RrcHABMOliJ.  The  ofagection  goes  to  this  extent ; 
that  if  io  liny^case  a  receipt  notices  the  terms  or  con- 
sideration of'the  payment,  it  r^uires  an  agreement 
stamp.  This  action  proceeds  not  on  Kny  agrjeemeat 
contained  in  tliift  papery  but  on  the  ground  that  upon 
die  fiurts  of  this  case  a  part  of  this  mon^  is  become 
recoverable  by  the  law  of  the  country.  The  receipt 
merdy  shews  the  money  to  have  been  paid  on  account 
of  the  maintenance  of  a  bastard  diild.  The  doctrine 
contended  for  wonld  go  to  this  e:v:tent,  that  a  recdpt 
mus^  never  express  anything  except  the  bare  fact  of 
payment  of  a  sum  of  money* 

Rulerefiisedr 
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Where  tn  oc-  J^EBTon  the  ^tahife  ^2  an<J  SEdiSi^^c.^S.s.U,  by  the 

who^dbeen'  HaintiflP  as  rector  of  the  pexislj' ^I^^^Ptf'zpainef 

under  com-  against  the  Defendant,  as  the  occupier  bt'^hnds  in  the 

P^^^  sane.  gads^Vpif.  the  treble  value  of  tithes  which  the 

to  pay  the  De^ndaDt.  had  oipi^ted  to  set  out    Qn  the  Irial  before 

compoKtiOT*  £^gi  j^  j^  tije  Somersetshire  spriug  assizes,  ,1619,  it  ap- 

in  Idnd*  allege  peared  that  the  Defendant  bad  at  one  time  paid  the 

ing  that  he  was  Plaintiff  a  composition  for  all  his  tithes,  that  for  two  jears 

that  in  an  ac-'  «Mept  the  titke  of  hay ;  which  he  had  aoi  paid^  eiAer 
tion  on  s  and  '^  ^q  j  ^  ]yj  ootnpofntioik  There  was  no  evidence  of 
Uiet^levalue  ^^V  determination  of  the  composition  as  (•  the  tithe 
of  the  tithes,  it  of  hay,  either  by  agreeaieiit  or  nolSce;  but  the  Plain- 
was  not  neces:  ^,^  proctor  proved  that  the  Defendant  had  refteed 
•ary  to  prove  a  *^  '^ 

notice  to  deter-  Upv  the  tw<»  last  years  to  set  out  the  tithe-  of  hay,  ibsisIp* 

mine  the  conir  jng  that  he  was  exempted  by  a  laodySL    Qn>  the  part 

P^^^,^   of  the  Defendant,  it  was  contended  that  the  Plaintiff 

claimer  of  the  .  wiM  not  entitled,  to  recover,  without  giving  e^ridence 

rcctoc's  title      of  a  notice  to  determine  tlie  couposilim.     B«l  IksiJ. 

to  thae  ui  kind  • 

rendeioig  no-    having  likened  this  tp  the  case  of  laDdioid  and  tenant, 

tice  uoosces-     [where^  if  there  is  evidence  thdt  the  tenant  haa  dis* 

^'^'  claimed  his  landlords  title,  the  landlord  may  reoovei^ 

in  €jeetmeiit,  wkhoiit  provii^  a,  notice  (a)  t^  quit,] 

the  jniiy  ibahd  «  vordiot  fn  the  Plaintiff* 

'  Pell  Segj/L  now  moved  for  a.  rafe*  to  sbewi  cause  why 
a  new  trial  sbould  not  be  gnintol,  on  the  ground,  that 
whatever  the  mle  might  tie  in  ordinary  cases  between 
landlord  and  tenant,  in  &  penal  action  like  the  pre^ 
sent^  the  Defendant  ought  not  to  be  concluded  by 

lo  mere 
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ftiero  leiridenee  ot  a  ooavenatsoi^  in  wluch  lie  had 
•pokdD  pf  a  moilas;  1>at  that  a  notice  to  detemine  the 
eoapositkm  ought  to  Imne  been  ditdnctly  proted* 
The  pointy  he  taatb  was  qnite  new,  and  he  conld  find 
I  oo  the  snlgect* 


DaIlab  C.  J.  We  cannot  distinguish  this  from  the 
ease  of  landlord  and  tdnant,  the  principle  is  quite 
okar. 

The  rest  of  the  Coart.ooRcurridg»  Pell  took  nothing 
bjr  his  mdlickitf 


« *He7f^^*4 

TOU^SAINT  V.  DaRBON.  Maj  j. 

^2^HE  Pkuntiff  had  employed  the  Defendant,  a  wine  loanactMn 
cooper,  to  convey,  for  certain  hire  to  be  therefore  agAinstawini 
paid  to  the  Defendant,  a  quantity  of  wine^  part  of  the  chSrinaon 
Plaintiff's  private  stock,  from  the  house  of  Starling  the  rosd 
at  Hishgate^  to  the  house  of  Rice  in  Jcrmm  Street.  ^'»«  wiikk 
The  wine^  which  was  of  the  best  quaiitjy*"? Y^PK  -^^^^f^  W«d  to  carry 
changed  on  the  road,  aiid  very  bad  liquoi;  substituted  from  one  hoo&e 
for  it,  t\ie  Phiintiff  briught  this  acUon  on  the  case  q^^^ 
against  the  JDefendant,  for  ik  breach  of  duty,  alleging  preiumt  that 

that  she  had  converted  the  wine  to  her  own  us^  and  ^^^  ^^  f^ 

reraoved  for 
substituted  other  wine  for  it.     At  the  trial  before  the  purpoie  of 

Dallas  C.J.  during  the  Jf/eTifes^x  sittings  after  i/fTory  tale,  and  ab 
term,  1819,  the  jury  found  a  verdict  for  the  Plaintifl^  h^uwiSon* 
with  302.  damages.  illegal  under 

the  exdie 
lavi. 
Lens  SegL  now  moved  to  enter  a  nonsuit,  on  the 

ground,  that  under  the  excise  laws,  especially  2S  (?•  3. 

c.  59.  wine  could  not  be  moved  for  the  purpose  of  sale^ 

B  3  from 
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from  one  private  stock  to  another,  by  any  but  a  licensed 
dealer,  or  by  an  auctioneer  for  the  purpose  of  being 
sokk'lijp  auction.  *  If  the  nine  Mo  be  fsemoired  were  a 
gifi)  a'pttmit  m^t  be  procuMdr  but  never  vfaerethe 
removal  took  place  upon  a  sale^  excq>t  as  1)elbie  staled. 
By  the  8di  and  9(h  sections  of  the*  act,  wholesale 
dealers  were  obliged  to  take  out  a  licence,  and  by  the 
lltfa,  retafr'doders  Uso.  Here^  there  was  neither 
licence  nor  auction.  The  Plaintifi^  however  inno« 
cently,  sold,  and  ordered  the  wine  to  be  removed 
contnry  to  the  regulations  of  the  wine  laws;  This, 
therefore,  was  an  iU^gal  transaction,  and  b6fh  parties 
being  in  pari  ddietoi  the  PlaintiflTtxyuld  not  recover. 


Dallas  C.  J.  Where  do  you  find  that  the  wine  was 
removed  6n  sale?  there  was  no  evidence  to  that  eflRect. 
The  whde  history  of  the  wine  was  clearly  traced. 
It  was  shewn  that  a  merchant  had  taken  it  out  of  the 
king^s  warehouse^  and  had  ]^egularly  paid  the  doty. 
The  merchant,  being  about  to  quit  business,  proposed 
to  sand  some  of  the  wine  to  a  friend  at  HampOead^ 
Thf  gentleman  at  HampsUadj  afterwards  di^Msed  of  it 
to  the  PlaintiflP,  who  employed  the  Defendant  to  re- 
move St  to  the  house  of  Bice  in  Jerm/n  StreO^  the 
Defendant  engaging  to  procure  the  proper  permits. 
There  was  no  evidence  of  any  sale  by  the  Plaintiff  to 
BicCf  though  there  might  be  such  a  presmnption. 
The  Plaintiff  had  nothing  to  do  with  the  importadoui 
and  there  was  no  breach  of  the  revenue  law. 

BuBROUGH  J.  The  case  has  nothing  to  do  with  the 
excise  laws. 


Park  J.    I  am  of  the  same  opinion.    But  I  think, 

uiy  Lord's  candor  has  gone  too  fiir  in  presuming  that 

12  this 
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this  WW  a  aak^  wbcD  m  a  gift,  U  might  be  l^aUy       1819. 

RicRARD80«J*    Agiftofthe  winetrooUbalawfal*     Damoh. 
WI17  are  we  to  tiqppote  that  tUs  wme  was  fotd»  rather 

thanghcn? 

Rnlerrfiitcd. 


Godson,  Gent.  v.  Home.  ^       Mo^u 

A  CnON  fer  defiunatimi.     Upon  the  trial  of  the  The  Defend- 
caiue  at  the  WmeiUr  Spripg  Assises,  1819,  be-  2^^^,^. 
fere  Richardson  3.    it   appeared,    that   Nash  having  ter,  blaming 
employed   the   Plaintiff  to  sue  OileSf    executor    oftbepenonto 
mder,   il^oEWwidant   wrote  to  Nash   in   the   fol-  2S2iJ^  fe 
lowing   terms:    <<  Sir,    To   my  great  astonishment,  cmirfoying the 
Mr.  GUa  informs  me^  that  you  have  employed  Mr.  2dte^7f*"*' 
Siephm  Giiiscm  of  Warcestert  to  trouble  him  for.  the  you  will  be 
ddit  due  to  you  from  the  estate  <^  Mr.  Wilder:*    The  »»M  ^  » 
writer,  after  advising  Nash  at  some  length  to  desist  ^^^'^^ 
fioas  this  action  against  Giles%  proceeded  as  follows:  hb  own  in* 
**If  yon  will  be  misled  by  im  attorney,  who  only  J^^y^wiU 
coariders  his  own  interest,  yoi}  will  ha^  ip  repent  it:  it.^  Yoo  may 
yon  may  think,  when  ypu  J>Aye  once  ordered  your  think,  when 
attoracy  to  writer  to  Mr.  GiUs^  he  would  not  do  any  ^^  I^iwat- 
more  widiovt  your  farther  ordo's,  but  if  you  coce  torney  to  write 
aerbim  abont  it,  he  will  go  to  any  length  without  ^^^''^'^ 
farther  osdera.**    BickardsmJ.  lefk  it  to  the  jury  to  ^^"nM^with. 

conriddr,'  whether  the  expressions  above  cited,  were  out  your  fur- 

.  jLher  orders ; 

»  but  if  yon  once 

set  him  about  it,  he  will  go  to  any  length  without  further  orders." 

Hdd,  in  an  action  for  defamation,  that  the  jury  were  properly  dircctsd  to  con- 

wkr  whether  thete  expretiiena  were  meant  of  the  profeition  in  general,  or  of  the 

Plaintiff  in  particnlar  {  and  that  it  was  not  necessary  to  leave  it  to  them  A>  consider 

whether  this  was  a  confidential  conmiunicatior,  or  a  malicious  attack  on  the  P!ain«> 

tiff's  character. 

B  4  cautions 
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ciOitioba  flgaitiBt  prdfe^tnonal  men  i4  ge^al^  or  luoicil 
at  the  Plaintiff  in  particular,  and  if  they  thooght  ibe 
latter,^  to  give  lenient  dan)a|;es.  The  jary  found  a 
verdBbt  fbr  the  Plaihtidr,  damages  W'klDing. 

.  Qpley. S^t  now  moved  for  a  rule  to  M,  aside  the 
Verdict  and  enter  a  nonsuit,  on  the  ground  that  the 
learned  Judge  ought  tq  have  left  it  to  the  jury,  to  oon- 
sider  whether  this  was  a  confidential  communication 
made  by  the  Defendant  to  a  friend,  for  the  purpose 
of  giving  hhn  useful  advice,  or  written  maliciously, 
for  the  purpose  of  vilifying  the  Plaintiff;  and  he  cited 
Jbuntnanv^  Bigg(a)f  where,  in  a  similar  case^  Lord 
Ettenboraugk  C.  X  left  it  to  the  jury  to  determine 
whether  the  expressions  coalplained  of  were  written  as 
confidential  advice,  or  with  a  malicious  intention. 

RicHARBSOK  J:  I  cannot  saty,  that  I  left  it  to  the 
juiy,  whether  this  was  a  confidential  comnvunication ; 
I  thought  it  exceeded  the  line  of  confidential  commu^ 
nieation.  If  aman,  giving  advice,  ealk  another  fliie^ 
surely  it  is  not  necessary  to  leave  It  to  the  jury, 
whether  such  language  is  a  eonfidenliid  eommwilcaeioii. 
I  left  it  to  the  jury  to  say,  whether  diis  was  ft  cautidti 
agaitist  employing  attomies  in  general,  or  against  the 
IHaintiff  in  particalar. 

Da^(XA8  C.  J.  The  effect  of  the  expjcesabos  com- 
plained of,  was  suhstaotially  left  to  the  jgiry*  This 
did  «x<Med  tbe  lin^  of  confidential  #dvia3« 

BuRRouGH  and  Park  Js.  concurred  in 

Refusing  the  rule. 


^  IN  TUX  FtfTTVinTR  YB4m  Qt  GEORGE  III.  s 

•    1819. 

npHIS  was  an  action  for  numej  had  and  recdyedy  in  oider  to 
brov^lU  for  the  pnrpoae  d  tvyiif^  whether  the  c«»c>^« 
PUmliff  had  been  a  trader  within  the  pw^VV  ^  tnderwidiin 


fbe  bankmpt  laws.     On  the  trial  before  Wood  B.,  the  ] 
at  the  Lancaster  fipring  Aniaes,  1819.  it  appei)re4»  ^J^^^ilfilii 
that  the  Plaintiff  reiided  under  the  roof  of  Qrewmod,  suificieiit  that 
Jutbvpther-in-law.  who  had  loDg  been  A  trader.    Greeth  ?**^^3tf 
miodp  being  insolvent  pexsoaded  the  Plaintiff, /who  was  ^^  ^^^  i^ 
JQsl  then  of  age.  and  oome  into  Ae  possession  of  a  putnerahip 
landed  ^tate.  to  enter  into  partnership,  with  him.  ^^^JJJ[^^ 
There  was  a  long  n^tiation  between  thema  and  ^nanjr  and  b  pttyrsd 
conversations  with  creditors  were  proved,  in  which  the  Jj?i?J^T**^ 
Plaintiff  sametimes  said,  he  had  becope  a  jugtner.  theconcon; 
sometimes  that  he  was  about  to  become  a  paitnert  witl^  diough  no  act 
GreerrmoodL    There  was  no  evidence  of  any  express  gethnsd^bR 
aqjceome^t.  nor  of  anjr  interference  inHhe  business  by  the  time  of  the 
the  Plaioti^  except  that  he  had  once  gone  in  copQpan^  partmrship 
with  Greenwood'to  a  dyer's,  and  having  enquired  about  bUabea  m  ev»- 
some  goods  that  were  left  with  him  to  .be, dyed,  spoke  deuce, 
of  them  as.  the  joint  property  of  himself  and  Griph^ 
ycQodL    It  appeared,  also,  that  the  date  whereat  the 
Plaintiff  beoune  a  partner  with  Greenwood^  was  the 
22d  of  Mardy  1816.  and  that  a  commission  of  bank- 
rupt issued  against  Greenwood  on  the  9th  of  May.  so 
that  the  partnership,  if  any.  only  lasted  firom  the  22d 
of  March  till  the  9th  otMigf.    Some  cqpsignments  of 
goods  came  in  during  that  period,  but  no  act  of  buying 
or  selling  was  proved.    It  was. contended,  that  these 
acknowledgments  and  acts  of  the  Plaintiff  were  not 
suflBdent  evidence  of  his  bdng  a  trader,  and  that  it 
was  neeessary  to  shew  an  actual  buying  and  selling 

between 
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1819.       betireentlie22dor  JfimianddieSdi  ori%.    The 


Paror 


jiny  finmd  a  Teidict  fcr  die  Defeodaot. 


CrottSe^Unowmand  to  act  aade  dieimdia  and 
hare  a  new  trial. 


-nu&iiCJ.  r think  tint  wat  not  oolf  a  qoesdoii 
to  1^  to  flie  jnrjy  fasfe  that  Aa  jaiy  have  prapetijf 
dadded.  Bm  m  m  mkmmMgmmt  ly  the  Phintiff 
of  hb  hanng  be«a  a  paitiier  vilk  Cftaoanai.  He 
gives  Olden  re^Mcting  the  goods  dqwiiitfid  fay  him  far 
some  operatioPt  Afgebymwociating  himsdf  with  Grwea- 
wood.  The  adnowledgments  of  his  being  a  partner 
with  the  latter,  are  evidence  of  hb  being  associated  in 
thoae  ads  of  trading,  for  the  purpose  of  wfaieh  the 
partnerdiip  subsisted. 


pAm  J.    This  was  evidence  to  go  to  a  jary,  and 
the  jtuy  have  found  a  venBct  perfectly  right  ' 

BtmaoDGR  J.    Greenwood  was  in  frade^  and.  diat 
was  suffident^  the  Plaintiff  having  acbpted  hia  tiadet 

RicujOinsoK  J.  assented. 

Rule  refused. 


IV  TKX  nnr-NINTH  YSAE  Of  GfiORGE  III.  J 1 

-;  J819. 

•  Dgs^  ex  deal.  Pbichitt  v.  Mitchbll.  Jfiir  i. 

]gJECTMENT.    At  the  trial  before  Bvtrougk  J.  j.uAB., 

at  the  WmimO:  Spring  Awzes,  1819,  it  appeared  tenu^oom- 
dAt  the  kflsor  of  the  Plaintiff  and  hit  brother  were  ^!^t^! 
tenaDts  in  oommoD  of  certain  ^tagtmj  devised  to  them  ^ride  tiieir  pro- 
bjr  an  unde;  that  they  had  agreed  that  diis  property  ^^j^**"' 
thould  be  divided,  and  that  thie  lan^  for,  irhich  the  shcmld  bdong 
pnaent  gectment  was  brdii|^  thoold  be  taken  by  the  ^  ^'f  ^ 
lessor  of  the  Plaintiff  as  Ms  share.  Subsequendy  to  this  Blatkacr^ 
agreement,  but  befoso'die  deed  of  partition  was  exe-  vfao,  after  thit 
ented,  the  lessor  of  the  Plaintiff  distiained  on  the  De*  p^JTiT'il^ 
Sandant,  who  then  piud  the  whole  rent  to.  the  lessor  of  rentto^.,    . 
the  Phiintiff  alone ;   the  lessor  of  the  PlainUff  alone  'f^^'^*  "> » 
gave  the  Defendant  diie  nQtioe  ;to  qoiti:and  tfiis.notioe  Smght 
was  given  after  he  had  agreed  with  his  brother  for  sgsiiist  him 
the  pardtbn,  but  before  the  deed  of  partition  was  ac-  ^jf^J^^^ 
tnally.  executed*     The  Defendant  had  heard  that .  a  titMn  deed 
divisi<Hi.was  to  take  plaoe.  BuntM^^  J.  was  of  opinion  between^, 
that  the  payment  of  the  whole  rent  to  the  lessor  of  the  ^^^^"^ 
PUdntifl^  on  the  occasion  of  the  dis(res%^  ,ainonnted  to 
an  attornment  to  him  for  both  moieties,  and  directed 
the  jury  to  find  for  the  Plaintiff  for  the  whol^  which 
they  did  accordingly. 

CopUgf  Seijt  now  moved  to  set  aside  the  verdict,  on 
the  ground,  that  the  lessor  of  the  Plainti£^  as  tenant  in 
common  with  the  occdpier,  who  claimed  one  moiety 
under  the  Plaintiff's  brother,  was  not  entitled  to 
bring  ^ectment  till  the  partition  deed  had  been 
ezccated. 

Dallas  C.  J.  The  Defendant,  by  paying  the!  entire 
rent  under  the  distress,  admiU  the  tide  of  the  lesftor  of 

the 
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DoKydem. 
pRIdUTT, 

MnCHEEX. 


the  Plaintiff  and  he  cannot  afterwards  dispute  it  He 
has  nothing  to  do  with  the  partition  deed,  and  cannot 
take  advantage  of  its  being  incomplete. 

Richardson  J.  The  tenant  had  anq>le  notice  to 
qui^  and  was  aaffidieBdy*  infoituAl  thUta  divMoh  bad 
taken  place.  -  .      .  :  it  .    .  * 


The  rest  of  the  Court  concurring,  the 

Rule  was  refused. 


WF-fljrs- 


If  «M^^d^ 
reJpofidmdim 
bediractsdto 

ulB  €OSIDua^ 

hiaoftlie 
-coonty  pils* 
tmteiObeMer, 


Bracebridge  ^.  Johnson. 


paiati 


himtotalce^e 
Defendsatiit. 


and  the  De- 
fendant may 
Cakeadvaitagtt 
of  such  inegv- 
laiitf. 


'T'HE  Plaintiff  had  issued  into  the  county  paliatine 
of  Chester  a  writ  of  capias  ad  respondendztm  against 
the  Defendant,  directed  to  the  chamberlain  of  the  county 
palatine  of  Chester^  or  his  deputy^  and  commanding 
him  to  take  the  Defendant.  Writs  of  capias  issuer! 
into  the  county  palatine  of  Chester  are  usually  di- 
rected to  the  chamberlain  of  the  county  palatine^  and 
command  him,  that,  by  the  king^s  writ  under  the  great 
seal  of  the  county  palatine,  to  be  duly  aiade^  and  to 
be  directed  to  the  sheriff  of  the  said  county  palatine, 
he  the  chamberlain  should  command  the  sheriff,  (hat 
he  take^  &c.  .  ..  '     . 


BUmM  Serjtt  on  a  former  day,  had  obtained  a  rule 
mil  to  quash  the  writ  in  question,  and  set  aside  all 
mibaequent  prooeedings,  on  the  ground  that  the  cbam* 
berlain  had  no  authority  to  take  the  Defendanl^  hut 
ought  to  have  directed  another  writ  to  the  sheriff  for 
that  purpose. 

Lens 
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Lem  SBr|t.  no^  ihewed  cause  agaiiMt  the  mle^  and  I&19. 
eonteiidedy  tliat  the- writ  kqiMBtlon,  ^oagh,  alrictlj 
spoASng^  .iit^gttlair,  was  irregular  only  in  point  of 
farm;  dkat  this  infbinilalitj  mJglit  indeed  be  taken 
adnuitage  of  by  tbe  person  inveirted  witkthe  palatinate^ 
but  not  by  tbe  parties  to  the  aoit.  Afttr  citing  Jackion 
V.  Himier(a)f  he  likened  tbk  to  the  caac  ef  an  airest 
witbki  the  rei^e  of  the  king^a  palace^  wbiehirotild  be 
▼alid  es  jagainat  the  partgir  arreted ;  thoi^  the  kingi  if 
be  pdeeifedy  might  y'mH  such  am  infiradion  of  hit  pve- 
rogative. 

BvMnbvQU  J^  In  that  caae'ihe  vAAtat  lem^  i^.  ragular. 


P^  Curiam  The  wtit  in  thfo  ease  W  clea«ly  ime* 
gnl^;  the  patty  to  whom  it  !»  addi^saed  baring  no 
aitfhority  to  anest  the^  DefeMbmt^  Hut  lendem  the 
writ  void»  and  ibe  porly  to  tbe  cause  nay^  of  oeurs% 
make  the  ol^eetipn^ 

Rttkr  absohite. 


"  »    '     ** '"  '    V^i. 


.      .  !  •  .    \   f    :    •        ■    .  ' 

Puii^^pTTa  and  Wife  v.J^bbd.  May  7. 

pRlMbUSL^  to'the  year   1818,   the  Defendant  A  certificate 

bad  ctfrri^  on  business  as  a  trader  at  Newfound-  «*>taiMd  in 

land^  and  in  that  year' he  bad  been  there  declared  in«-  j^i^^^J^ 

solvent,  under  dbe , statute  49  G*S*  (a)  and  had  duly  xht  49  0.3. 

obtained  his  certificate,,  accor(£ng  to  the  provisions  of  ^A^^*Jl^2u^at 

the  Defendant 
to  be  difCharged  on  entering  a  common  appearance,  but  most  be  pleaded  in  bar. 

(a)  49  C.  3*  r.  27. /.So 

of 
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l^ia       6£  that  act    In '  lAmJi^  (S19»  he  wtt  lurralfifl^  in 

PmuOTte    •^^^'^  ^^  •  ^*^  contnWed   before  fais  diidtarga 

V.         under  the  abovie  act    On  a  feriner  day  Ci;pfigr  Seqt' 

.  Ram  *     h^  moved  that  the  b^4x>nd  in  thib  <tee  shodd  bt 

delivered  up  to  be  canceUed  upon  the  Deiendaiilf» 

entering  a  common  appearance^  on  the  ground  that 

the  certificate  granted  by  the  Court  in  Niaj^mattBandi 

was,  by  the  statute  pleadable  in  bar  in  ihaT  island  and 

Great  Britain  g  so  that  the  party  was  entitled  to^  Hie 

same  benefit  as  he  would  have  been  if  the  bankruptcy 

had  happened  in  Efi^and. 

y  Lem  SerjL  Mm  shewed  cause,  and  contended^  that 
the  Defendant  could  not  thu%  by  motion, .  summa- 
rily take  advantage  isf  the  49th'6. 3^  and  so'  get  dis-- 
diaiged  out  of  custody,  but  must  plead  his  certificate 
in  bar,  under  the  expieis  words  of  the  act  (^,  which 
are,  that  *' such  certificate,  when  pleaded^  shall  be  a 
bar  to  all  suits  and  comphunts  tor  debts  contract^ 
within  the  island  of  Newfijundland^  and  on  the  ishmds 
^>  and  seas  afinesiud,  and  <m  the  banks  of  Netf^bundkmd^ 
and  in  Qreat  Britain  or  JEr«2Atd^  .prior  to  the  time  when 
he  or  she  was  declared  insolvent"  He  dted  dtimT. 
Ke^  (ft},  where  the  Court  refused  to  discharoe  out  of 
custody  on  motion,  a  ddendant  who  had  obtained  his 
certificate  under  an  Msh  bankruptcy  act  E^e  C.  J. 
there  said,  **  the  ground  ought  to  be  perfectly  plain 
where  the  Court  is  called  upoa  to  interfere  in  a  sum* 
mary  way :  if  there  is  the  least  doubt,  the  party  must 
pat  the  matter  upon  record  by  pleading/' 

The  Court  called  upon  Cross  Seijt  (who  appeared 
for  Cofla/  Seijt)  to  support'  the  rulcr    He  referred  to 

(a)  49G.3«««S7. '.S.  {b)  %ILMssh 

the 
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tbe  status*  S  G.  2.{a)y  whidl  enactei  th^t if  absnknipt 
be  aivested  after  obCamiiig  hu  certificate^  *<  for  any 
debt  due  before  such  time  as  he^  she»  or  tbey  became 
bankhipt^  each  bankrupt  shall  be  disc^aii^  npoa 
ocmtoaa  bail;"  and  urged,  that  although  the  act  on 
which  he  relied  did  not  contain  jfnj  express  similar 
enactment^  yet,  that  inasmuch  as'  the  imnkmpt  laws 
ou^t  to  receive  a  liberal  constructioni  the  49  6.  S. 
ought  to  have  the  same  effect. 


I8I8. 

VSSLTCm 

IUbx 


Per  Curiam* 
fendant  in  this 


There  can  be  no  discharge  of  the  De- 
the  certificate  must  be  pleaded. 

Rule  dischaiged, 

[a)  C.  30.  J.  7* 


DoBsoN  and  Others  v.  D£war. 

ZJULLOCK  Serjt.  had  moved,  on  a  former  dayt 
that  the  fine  in  this  case  should  be  amended,  by 
substituting  John  Demar  as  the  name  of  the  deforciant, 
instead  of  George  Dewar^  tlie  name  which  appeared  on 
the  fine;  the  deforciant's  name  was  John  Daoot,  and 
he  had  by  that  name  executed  the  deed  to  lead  the 
uses.-  One  otgectaon  to  granting  this  aj^cation  was 
raised  by  the  Court,  on  the  circumstance  which  they 
observed,  that  throughout  the  deed  to  lead  the  uses 
the  name  of  John  Dewar  was  written  upon  an  era- 
sure^ and  they  directed  the  case  to  stand  over  for  a^ 
affidavit,  explaining  this  circumstance  of  suspicion* 
The  signature  of  JMn  Demar  to  the  deed  was  not 
upon  an  erasure. 

Hullock 


May  6. 


Where  ins 
finie  the  name 
OtorgeYoA 
been  inieited 
by  mtttake>  in- 
stesd  of  Jotfh 
the  Court  al- 
lowed the  riight 
name  to  be 
fubttituted,  on 
affidavit  ex- 
plaimng  the 
mutake  having 
been  put  in. 
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HvHoch  now  renewed  bis  monoti;  6n  aAdkvItt  ^bitiiig 
tbatitwas  in  consequence  ot  ft  mistake  tliat,the^name 
of  George  wa^  at 'firsts  ingrcissed  in'.the.^eedi  iiistea^  of 
John^  and  that  the  mistake  toeing  discovered  tefore  the' 
execution  of  the  deed^  iy 'arty  of  the  parties,  tqisVord 
Oeorge  was  eT2i^  throughout  the  deed,  and  the  nvofd 
Jqfin  was  substituted,  and  that  all  the  'erasures  appear- 
ing in  the  deed  were  made,^  and  the  word  John  "written 
upon  them,  previously  to  the  execution  oFthe  deedt>y 
any^f  ,the  parties, ..  This  preliminary  objection,  being 
thui  disposed  o^  Huttock  shewed,]  secondly,  that  on  a 

.s^te  of  ,tbe  property  by  Eliza  Bridnt^  it  was  amveyed 
Mb  fhhn  beaoafy'kB  a  trustee^  to  bar  the  dower  of  the 
wife  of  FbrsteTf  the  pi^chaser^  and  that  the  deed  was 
executed  by  all  the  parties ;  that  a  fine  was  levied  to 
pass  the  interest  of  EHza  Briant  (a  feme  covert)  to  John 
DewoTf  and  that  in  HUaty  term  last,  a  fine  was  leyied) 
in  whidi'  Dewar  was  Plaintiff,  and  EHza  Briant  defor- 
ciant; that^the  purchaser's  instructiens  to  his  solicitj^^ 
wene  to  convey  the  property  to  Jb*»  D^toorv^that  he 
wa0  kliown^  and  waiT  llie  person  intended';  that  there 
was*nQ  sucb.person  aa  George  Tkntor ;  and  that  ihe  in- 
strpctions  which  the  solicitor  gave^   and  Indorsed  imi 

'  the  abstcact,  wpre  for  a  fine  to  be  levi^  to  JiAnDewarj    ' 
l^^tf.  by  inktake^  the  prascipe^  concord^  and  fine  were. 
prtl^t^B^d. leaded  in  |Ji^  name  ot Qe(frge  J)ewar..\  . 

••)  •/■  :■    ,-•  •'•  ':^  :  :    •  I      \ 
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nrms  was  an  action  agidnat  the  I>eftndani>-as  sheriff  Where  the 

pf  GhuctOmhire^  for  a  fake  return.    The  first  Aeriffredrnjed 

to  A  wnt  Of 
eoimt  of  the  declaration  stated,  that  die  Plmntiff  had  summont  on  a 

demanded,    againat  EHxabeih  BaHdmnif  widow,   two  writ  of  right, 
&c  in  the  paridi  of  Muigcis^m  in  the  ^^„^jj 


CQHn^  ef  Qbueetiet,  which  the  Plaintiff  claimed  to  be  four  knlghtt, 
hia  rig^t  and  iidieritBOO^  by  writ  of  our  lovd  the  king  ^^}^  wu  ac- 
^  ijtgiht;    The  count  then  tet  ont  at  length  the  title  of  b„^  ^^  ^i^ 
the  demandant,  the  mise  and  award  of  the  writ  of  of  thecourt»in 
iommona  ^  By  whidh  writ  our  lord. the  king  comnunid^  ^^^^"^ 
eth  the  said  shertl^  that,  by  good  aummoners  he  ^kmiM  knights  were 
aonuttOD  fiinr  kwfid  kni^bto  of  his  county,  gin  widi  ^^^^  '^^ 
swor1%  that  thflgr  should  be  before  bis  najestya  jusCioee  before  the  i«. 
at  WettminsUrt  in  fifteen  days  of  Easkr,  at  befese  Iiia  turn,  written 
BUilesty's  justices  assigned  to  take  the  assize  in  aUd  for  !^^^^^'^^ 
the  md  sbeijff 'a  county,  if  thej^  should  ftrst  comb  oa'  same  inttru- 
WeOnetAig^  the  first  day  of  April  then  next,  at  Glou^  "^"^  th^tihe 
ceOer^  tSbere  to  take  the  assize  in  and  for  the  said  I!^^^Vhich 
sjuriff '#  eoontyi  according  to  the  fimn  of  the  statute^  was  not  true, 
til  make  deodoa  of  the  gnnd  asaiae  of  our  said  Iord>  "^l^^ 
tfaekn^  between  the  Plaintiff  demandant,  and  Etiz.i  againstthe 
BMmii  irnmit,  of  twomeasuage%  &&  in  the  pdrish:  ^»ff^ora 
of  Mm^ttf/bH  in  the  said  sheriff's  county,  whereof  and  for  negU- 
the  sakl  j^  B.,  in  the  same  court,  had  put  herself  npoh.-  gmcein  not 
the  and  gr^  aasize,  by  praying  NcognilioB  to  be  ^hS|J\e 
nmde^  whether  she  had  a  greater  title  to  hold  the  tents  swom,  Held, 
riunto  aforeadd,  with  the  appurtenances,  to  her  and  her  ^^^^^^"j, 
han,  aa  tenant  diereof,  as  she  then  held  the  same^  or  the  officer  was 

no  part  of  the 
retom ;  that  die  sheriff  was  not  answerable  for  the  contents  of  such  indorsement, 
aad  that  die  return  was  not  hktm  Also»  that  the  sheriff,  being  only  commanded 
bf  lhawiittoMmnaoa  t]iekaight%  was  not  guilty  of  migi(ynBe  in  omitting  to 
hfine  them  sworn. 

.  V^x*.  I.  C   ,  ..  whether 
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whether  the  said  PlaintilT  had  title  to  hold  the  tame 
tenements,  with  the  appurtenances,  as  he  demanded 
the  same.  And  that  the  said  sheriff  should  have 
there  the  names  of  the  summooers  of  the  knights  so 
bj  him  the  said  sheriff  to  be  summoned,  and  of  the 
persons  who  should  be  by  tbem  elected,  and  that  writ." 
The  delivery  of  this  writ  to  the  sheriff  was  then 
averred,  that  the  Defendant,  intending  to  injure  the 
Plaintiff,  &&,  did  not  summon  four  knig^U  to  be  be* 
fore  the  justices  assigned  to  take  the  assize^  &&,  and 
only  summoned  the  said  knights  to  be  before  his  ma^ 
jesty's  justices  at  the  day  and  place  in  the  said  writ  gl 
summons  in  that  behalf  mentioned ;  and  though  after- 
wards, on  the  1st  day  of  Aprilj  the  assize  for  the  said 
county  was  taken  at  Qloueester^  the  said  four  knightt 
were  not  before  the  justices  so  assigned  as  aforesaid^  ta 
make  election  of  the  said  grand  assize  as  jiforesaid, 
ami  noelection  was  made  thereof;  that  the  Defendant 
so  bmng  sheriff,  'further  eontriving,  &&,  afterwards 
fakdy  and  fraudulently  returned  to  the  court  of  our 
said  lord  the  king  of  the  bench  at  1Vesimin9ler,  that; 
four  kn^hts  were  sworn  in  court,  at  Gloucester^  in  the 
county  of  Gkm^ster,  on  the  4th  day  of  Aprils  W18, 
according  to  the  exigency  of  the  writ  of  summons ;  bat 
the  defendant  had  not  the  names  of  any  persons  elected 
by  the  said  knights,  as,  by  the  writ  of  summons,  he  wav 
directed,  at  the  return  thereof  at  WestminsUr ,-  by  means, 
whereof  the  Plaint^  had  been  debyed  and  put  to  ex- 
pence  in  suing  out  the  writ,  in  trying  to  procure  the 
same  to  be  executed,  in  giving  notice  of  trial,  and  conn* 
termandmg  the  same,  and  renewing  retainers  to  counsel, 
in  the  action;  consulting  counsel  req)ecting  tber^m; . 
suing  out  another  writ  of  summons,  and  prosecuting 
the  same;  and  shewing  cause  against  a  rule  obtained  by 
the  Defendant  for  quashing  the  return.  There  were 
five  other  counts  containing  averments,  vaiying  in 
13  some 
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B^meretpecu;  bat  all  except  the  fifth  allied  a  fii]«e 
Detani.  The  fifth  count  set  out  only  the  wfit  of  snm'^ 
mem,  and  merely  a'veired,  that  through  the  negligence 
alidiinprqp^^<>i^uct  of  theDefendant,  his  under-shcrifF, 
and  builiffi,  no  election  of  the  grand  assize,  was  made* 
At  d^e  trial  before  Dallas  C.  J[«9  at  the  sittings  at 
Wl^mihstery  after  Hilary  term,  18]9|  it  appeHred,  that 
the  cbmmission^day  of  the  Qkntcesier  assizes, '1818,  was 
the  1st  of  April ;  that  the  writ  of  summorn  was  duly 
delivered  to  tfa^  sheriff,  and  four  kftights  were  sum- 
moned by  him  in  the  town  of  Gbnteesier^  on  the  2d  of 
April.  They  all  promised  to  atteifd^  but  at  the  time 
when  the  oiBcer  called  fd^  them,  and  was  prepared  lo 
administer  the  bathsj  three  of  them  only  appeared ;  and 
fn  consequence  none  of  them  were  sworn.  The  sheriff* 
made  a  return  as  follows :  ^'  By  virttie  of  this  writ  to 
me  directed)  I  have  caused  Edward  Wtlbrahanii  Henry 
Hieksj  William  Feelj  and  WiUiam  Goodrich,  four  law- 
flil  knights,  ght  with  swords;  to' be  summonied  by 
Thomas  Lane  and  Samuel  Lane;  my  bailiffs,  to  be  be- 
fore his  majesty's  justices,  at  the  day  and  place  within 
jjientibned,  to  do  as  by  this  writ  I  am  commanded ; 
and  the  said  summbhers  are  and  each  of  them  is  main- 
prized  by  John  Doe  and  Richard  Roe.  The  answer  of 
David  RiccrdbrshetiA''  On  the  back  of  tlie  writ,  stood, 
at  the  time  when  the  sheriff  made  his  return  thereon^ 
the  following  indorsenil^t,  ^*  The  above  named  font 
kidghts  Were  sworn  in  court,  at  -  Qloucester,  in  the 
county  6f  Ghucesiei,  tiro  fourth  day  of.  April  1818/' 
Thisr  indorsement  had,i>efore  the  knights  were  called  to 
be  sworn;  been  thade  by  the  officer  of  the  coml^  on  the 
iqpp}&»l!dne^  the  agent  for  the  nnder-sheriff,  iii  the 
expectatiron  that  the  knights,  on  being  called^  would 
forthwith  beswofn.  The  practice  of  the  judge's  oflBcer 
was,  to  sign,  with  theinhial  letters  of  his  name,  a  tncM 
morandum.to-  the  efiect  above  stated^  after  he  bad 
administered  the  oaths;  and  he  had  written  this  in- 

C  2  dor^e- 
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MI9*       donement  in  prepafMion,  expecting  that  he  fthMid 
Wninut      •^"JnMrt*''  *•  «^th  and  have  occasion  to  wgn  it.    The 
«,  learned  judge  intimated  his  opinion,  that  this  indent 

•«'*"••  ment  was  no  part  of  the  sheriflTs  retom;  that  the 
sheriff's  dutjr  was  to  summon  the  knights,  whidi  dntjr 
he  had  folfilled;  that  it  was  no  part  of  the  sheriff's 
duty  to  retnm  that  the  knights  had  been  sworn;  and 
that  there  was  no  evidence  of  negligence :  for  it  ap- 
peared, that  the  knights  had  been  summoned,  and  were 
present.  He  however  allowed  a  verdict  to  be  taken  for 
the  Plaintifl^  with  liberty  to  the  other  side  to  move  to 
enter  a  verdict  for  the  Defendant 

Lens  Serjt^  on  a  former  day,  had  aooording^y  ob- 
tained a  rule  nisi  to  set  aside  the  verdict  for  the  Plain- 
tifl^  and  to  enter  a  verdict  for  the  Defoidant. 

Fat^an  Serjt.  now  shewed  cause,  and  contended, 
that  the  sheriff  was  bound  to  make  a  true  statemait  of 
the  fiict,  instead  of  which  he  had  made  a  fidse  return ; 
he  should  have  returned  that  the  four  knights  did 
not  appear  to  be  sworn,  but  he  had,  in  &ct,  returned 
that  they  were  sworn ;  for  the  indorsement  must  be 
considered  as  a  part  of  his  return*  The  demandant 
could  have  no  knowledge  of  what  passed  at  the  as- 
sizes, except  through  the  means  of  the  dieriff ;  and  It 
must  be  taken,  that  be  has  sanctioned  whatever  he 
has  allowed  to  appear  on  the  back  of  the  writ,  where 
his  name  was  signed ;  and  although  it  was  not  his  duty 
to  swear  the  knights,  yet,  inasmuch  as  he  takes  on 
himself  to  aver,  that  they  were  sworn,  he  has  made 
himself  answerable  for  the  aocnraqr  of  the  statement. 
At  all  events,  the  Defendant  was  liable  for  the  ne^ 
gence  complained  of  in  the  BBk  count  of  the  dedar- 
atign.  The  sheriff  was  ordered  to  summon  theknights 
to  appear  on  the  1st  day  of  Aprilf  but  the  sumvions 
was  not  put  into  the  hands  of  the  bailiff  till  the  2d;  so 

;  that 
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dwt  die  Pkintiff  oould  have  had  no  xemedy  i^ioil 
the  kn^U;  for  had  he  proceeded  against  any  of 
them  fiur  non-ettmdance^  the  want  of  r^pin  notiee 
voold  have  been  a  complete  defimce. 

Lem  SetjUf  in  support  of  the  rul^  was  stopped  by 
dieConrt. 

Dallas  G.  X  It  appears  to  mc^.  that  there  is  no 
ground  whatever  for  this  action ;  and  considering  the 
&cts  which  have  been  disclosed^  it  ought  never  to 
have  been  brought.  This  is  an  action  against  the 
sheriff  not  for  an  insufficient,  but  for  a  &lse  re- 
turn ;  and  to  enttde  the  PlaintiiF  to  damages,  it  was 
necessary  to  shew,  that  the  return  was  fiilse.  Let  us, 
therefor^  see  what  the  writ  prescribes ;  if  the  sheriff 
has  done  tha^  his  duty  ends.  The  writ  orders  him  to 
summon  four  knights,  and  if  he  has  done  that,  he  has 
done  all  that  was  required  of  him.  If  he  liad,  in  point 
of  fict^  falsely  returned  that  these  knights  were  swoni» 
such  a  return  would  not  have  been  material;  and 
therefore^  even  though  it  had  been  falser  no  action 
would  have  Iain.  But  he  has  not  so  returned.  He  has 
letumedy  that  lie  caused  four  knights  to  be  summoned, 
and  this  was  done.  Aiier  his  signature  was  affixed  to 
this^  the  officer  of  the  court,  with  proper  diligence 
makes  an  mdorsement  of  that  which  he  thought  would 
be  done;  and  the  matter  of  this  indorsement  is 
immaterial  to  the  return.  This  instrument,  there- 
fore, contains  a  good  return  made  by  the  sheriff  to  the 
matters^  which,  by  the  writ,  he  is  required  to  return  ; 
and  he  is  not  responsible  for  the  accuracy  of  the  in- 
dorsement. Next,  as  to  the  allegation  of  negligence; 
the  writ  commands  the  sheriff  to  have  four  knights  at 
the  assizes.  Instead  of  putting  the  parties  to  the  ex- 
pense of  sending  summoners  round  the  country,  it  was 
better  to  wait  till  the  grand  jury  were  assembled.     We 
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find  that  four  knights  were  in  fact  summoned,  and  con- 
sented to  appear ;  that  they  did  not  appear,  was  not 
oceasioned  by  the  default  of  the  sheriff;  he  took  the 
proper  course;  and  there  is  no  ground  whatever  for 
any  complain;t  against  him. 

Park  J.  I  am  glad  to  be  of  the  same  opinion  with 
my  Lord ;  this  is  a  most  vexatious  action.  The  sherift* 
is  to  return  four  knights :  he  returns  ^<  I  have  summoned 
A.  B.  C.  and  D*  by  £•  and  F.  The  sheriff's  signature 
is  above  the  indorsement,  not  subscribed  to  it.  The 
sheriff  has  nothing  to  do  with  their  swearing;  the  only 
persons  who  have  any  thing  to  do  with  it,  are  the 
Judge  and  his  officer;  and  if  any  action  should  be 
brought,  it  should  be  brought  against  the  officer.  The 
other  ground  is  equally  untenable ;  and  I  thmk  there 
is  no  reason  to  give  the  Fliaidtiff  a  verdict  It  is  the 
tisual'eourse  to  serve  the  notice  after  the  first. day. 

BuRllouGH  J*  It  is  well  known  that  the  sheriff^s 
return  is  that  onfy  to  which  he  fmtt  his  name,  when 
he  returns  the  writ;  any  thing  ebe  which  may  iqppear 
on  the  same  parchment  is  no  part  of  it  If  the  doctrine 
were  to  prevail,  Uiat  this  summons  could  not  be  served 
after  the  iSrst  day  of  the  assises,  then  no  stdpama  could 
be  served  oti  a  witness,  after  the  commission  day.  The 
whole  duration,  of  the  assize's  is  in  law  but  one  day; 
the  substance  of  the  summons  is,  that  the  party  sum- 
moned appear  at  the  assizes ;  the  mention  of  the  day 
on  which  the  judges  are  to  come^  is  directory^  to  in- 
struct the  sif eriff  when  the  assizes  are  to  be.  It  does 
not  appear  that  there  h  any  ground  whatever  for  the 
action.    ' 


Rk^uabdson  J.  concurred. 


Rule  absolute. 
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npHEI  Defendant  had  been  arrested  upon  a  capias  This  Court 

returnable  in  fifteen  days  of  Easier^  and  the  rule  T^"*^  ''*^^'^- 

,  fere  to  take  a  - 

to  bring  in  the  body  expired  on  the  8di  otMojf.    The  party  out  of 

Defendant  had  latdy  been  committed^  by  the  Court  of  ^<  crbbinal 

King's  Bench,  to  the  cust^y  of  the  keeper  of  Neaigait^  S?f  KinJ'! 

fer  certain  alleged  conspiracies  committed  by  him  in  Beocb,  in  or. 

company  with  other%  and'was  there  detained,  in  order  ^rtoturreo. 

der  htin  in 
to  be  broo^t  uji  for  the  judgment  of  the  Cionrt  of  dischar^  of 

King's  Bench.    Bail  Above  had  been  put  iu,  for  the  bis  bail. 

Defendant,  with  the  filacer  of  this  court,  whidi  bad 

been  excepted  against    Under  a  writ  of  habeas  corpus 

the  Defendant  was,  on  the  5th  of  Jtfity,  brought  up  in 

custody  of  the  keeper  of  Netx^ate^  before  a  Judge  at 

chambers,  to  the  mtent  that  he  might  be  rendirred  in 

discharge  of  his  bail:  the  learned  Judge  deelined'^to  . 

iuCerfeire,  whereupon  Onskm  Seijt;  on  a  former  day . 

had  obtained  a  rule  nisi  for  ^aiburging  the  time  for  the 

justifieaticm  of  the  bail,  or  for  their  surrender  of  the 

Defendant 

Vastghm  Serjt  now  shewed  canse^  and  endeavoured 
to  Hjgting'i^**  this  case  from  that, of  Ifodgsm  v^ 
T>mple{a\  which  Onskm  had  cited  when  he  obt^uned 
his  rule;  observing  that  there  the. bail  had  been  justi* 
fied>  vriiereas  ia  tl^  case  before  the  Court  they  had. 
been  escaped  t^*    But, 

/Vr  Curiam^  This  Court  cannot,  interfere  to  take 
the  Defendant  out  of  the  criminal  custody  of  the  Court 
of  King^s  Bench. 

Rule  absokite.* 

. .        (i^  Anie^  y«  503.    8.  C.  i  ManbaUt  t46.. 
C4. 
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Maj  iLU 


Adams  t;.  Hughes  and  Dancer. 


The  Defend.  A  SHERIFFS  officer  served  the  Defendant,  Dancer^ 

^*  **^^  with  a  copy  of  a  writ  of  capias  ad  respontUndum^ 

with  common  expUdned  to  him  the.  notice  there-nnder  written  and 

proc«Mf  col-  ^j^g  intent  of  the  service,  and  showed  him  the  writ, 

lently  shook  whereupon  the  Defendant  Dancer  collared  him,  shook 

tbeofiicer»and  him  violently,  and  ordered  him  to  quit  his  presence. 

t^^^  Upon  these  facts,  Vaughan  Seijt  had,  on  a  former 

presence :  day,  moved  for  an  attachment  against  the  Defendant 

^f!*  ^*       for  a  contempt  of  the  process  of  the  Courts  who  desired 
without  di»*      ,.     ^'    i_^  .  «sj    -^       •  ^.  ^  cii    • 

dosing  more     ^^^  ^  obtain  an  affidavit,  pomtmg  out  more  fully  in 

of  the  circom-  what  req)ect  or  d^pcee  the  acts  of  violence  complained 
S^Mt'n^.  ^^  obstructed  the  due  execution  of  the  process  of  the 
•arily  amount  Court*  On  this  day,  Vaughofif  not  being  able  to  add 
to  a  con-  liny  thing  to  the  circumstances  above  stated, 
Court  and  ob-  ^  '^^  Court  said^  they  would  lay  down  no  rul^ 
•truction  of  its  whether  every  collaring  and  shaking  of  an  officer,  how- 
¥^h^^  ^^^  improper  such  conduct  were,  should  or  should  not 
would  grant  be  deemed  a  contempt  of  the  Court,  it  sufficed  to  say, 
inattachment.  that  no  case  was  here  shown  to  the  Court  which  dis- 
posed any  such  ob^ruction  of  their  pn>oe»  as  to  call 
fvi  this  aummary  mode  of  puppshmeat. 

Rule  tttami* 
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TfiOHJPSON  V.  FbAIICB*  Mityxu 

nPHIS  was  an  action  brought  against  the  Defendant^  Adothiflr 

upon  the  Stat.  22  G.8.  c45^  the  first  section  of  ^^?  ?f^ 
which  enacts^  **  That  any  person  who  shall  directly  or  lonel  of  a  ngU 
indirectly,  himself  or  by  any  person  whatsoever  in  tmst  nentto  fiimith 
for  him,  or  for  his  use  or  benefit,  or  on  his  aoconnt,  ^th^^T^ 
undertake,  execute^  hdd,  or  eqjoy,  in  the  wholes  or  clotluiig>isBot 
in   part,  any    contract,  agreement,  or  oonmisnon,  ^J^^JjLl^ 
made  or  entered  into  with,  nnder,  or  firoin  the  Com-  Sit.  »»G,3. 
musioners  of  his  MigesQr's  Tieasory,  or  of  the  Navy  ^•45-  ^^^"^ 
or  VictnalliDg  Office,  or  with  the  Mastar^Geaeral  or  ^^J^ 
Board  of  Ordnance^  or  with  any  one  or  more  of  soeh  to  icrve  in 
Commisrfoners,  or  with  any  odier  penon  or  persone  psdianent. 
whatsoever,  for  or  on  account  <lf  the  poUic  sei^rice^  or 
shall  knowiiigiy  and  willingly  fiirnUh  or  provide,  m 
pursoanee  of  any  soch  agreement,  contract,  or  com- 
miasiod,  which  he  or  tb^  shall  have  made  or  entered 
into  AS  aforesaid,  any  money  to  be  reniitted  abroad,  or 
any  wares  or  merchandise  to  be  used  or  employed  in 
the  service  of  the  public,  shall  be  incapable  of  being 
dieted,  or'  of  sitting  or  voting  as  a  member  bf  the  House 
of  Commons,  during  the  time  that  he  shall  csLBcnte^ 
hold,  or  enjoy  any  such  contract,  agreesnent,  or  ooid* 
mission,  or  any  part  or  share  thqreoi^  or  any  benefit  oa- 
emdument  ariring  from  the  same/'    The  ninth  sectioo 
enacts,  *<  lliat  if  any  person  bcveby  disabled,  i»r  dedaMd 
to  be  incapable  to  sit  or  vole  in  Parliamcntf  shall  never* 
theless  be  relumed  as  a  member  to  serve  for  any  comityv 
stewaitry,  city,  boroogl^  town,  dn^Mport,  or  plaoci 
in  Parliament,  such  election  and  retwm  are  hereby 
eMVled  and  decUrcd  to  be  void ;  andif  any  person  dii^> 
abled  and  dedared  incspable  by.  this  aa  to  be  elected, 

shall, 
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shall,  after  the  end  of  this  preteitt  senanofParluH 
ment,  presume  to  sit  or  vote  as  a  member  of  the  House 
of  Commons^  such  person  wo  sitting  or  voting  diail  for- 
Alt  the  sum  of  500L  for  every  day  in  which  he  shall  sit  or 
vote  in  the  said  House,  to  any  person  or  persons  who 
shall  sue  fi:>r  the  same  in  any  of  his  Majesty's  G)urta  at 
Westminster,  and  die  money  so  forfeited  shall  be  re- 
covered by  the  person  or  persons  so  snii^,  with  fult 
costftof  suit,  in  any  of  the  said  Courts  by  any  action  of 
debl^  &C."    The  tenth  section  enacts,  <«  That  in  every 
such  contract,  agreement,  or  commission,  to  be  made^ 
earteredinto,  or  accepted,  as  aforesaid,  there  shall  be 
inserted  au  expresa  emdition  that  no  member  of  the 
House  of  Commons  be  admitted  to  any  share  or  part 
of  such  contract,  agreement,  or  oommissigp,  or  to  an  j 
benefit  to  arise   therefrom;   and  that  in  case  any 
person  or  persons  who  hath  or  have  entered  into  or 
accepted,  or  who  shall  enter  into  or  accept  any  such 
eontraet^  agreement,  or  commission,  shall  admit  angr 
flsember  or  members  of  the  House  of  Commons  ta 
any  part  or  share  thereof  or  to  receive  any  benefit 
thembj,  nil  and  every  such  petson  and  persons  shall  ^ 
for  every  such  oflfenoe  forfeit  and  pay  the  sum  of  SOOiL'' 
At  the  trial  at  the  Middlaex  sittings  after  Hilofy 
term  I8r9,  befoiw  Hollas  C.  J^  it  appeared  that  the 
Defendatit  was  an  army  clothier;  that  Cosf  and  Gfr«ir»* 
w«xid,vasagentafor  GmeralJMicAo/j^  who  was  colonel 
of  the  66th  raiment  of  foot,  applied  to  tlie  Defendant 
cm  the  6th  of  Jime  1818,  being  directed  so  to  do  by 
GesicraLNidio2^  ^^immediatdy  to  provide^  m  Us  ammM^ 
the  articles  of  clothing  specified  in  the  order,  for  the  use 
of  the  lS0th  regiment  of  foot,  and  to  deliver  ^  same  to 
thttpackeln,  Messrs.  Ha^ter^  Utmdlj  and  Co^  end  to 
atate  the  date  and  number  of  that  order  in  the  Defend* 
anfs  annual  account  against  the  said  reghnebt,  which 
Ibcy  begged  might  be. transmitted  to  them  aasoon* as 

pemible 
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]M)nible  after  the  24th  December  then  nezt^  with  the  oer-  1 1 1  p^ 
tificste  written  thereon,  and  signed  by  the  officer  conn 
manding^  if  the  regiment  should  be  then  in  this  oonntrj^ 
or*  if  abroad,  by  the  padoers,  specByiog  that  the  whele 
of  the  articles  therein  charged  werejreceired,  and  at  what 
dates.  Theyaf^rlsedUieDe&iMiaBt^AalinowveniciMso 
had  fieqaendy  arisen,  and  additiODal  expenassrlc^.ibe 
CokM^ds  had  been  incurred,  from  dotbingaodappointr 
nenta  iianng  been  supfdied  by  tradesmen  without  the 
rqpdar  Authority;  and  requested  that  no.artide  .what* 
ever,  chargeable  to  the  Goknds  of  rsgiments  in  thab 
wgoksf^  voifjot  be  famished  by  thg  Defendant;  wjthoiii 
a  proper  order  bemg- first  obtained  for.  that  puspcawk'' 
On  -the  18th  of  June  1818,  the  Defendant  bad  been' 
dected  a  bnrgess  to  serve  in  parliament  for  Jim 
borough  4>f  JDewees  /  and  on  Slst.  Jtc^.  foUowin^^  he 
supplied,  sddy  in  puzsoance  of  the  ^ove  ordeiv 
the.  artides  therein  mentioiied«  The  dothing  w«a 
paid  ix  by  the  agents  for  jthe  CdoDd,.wha|e  duty 
i^  ia  to  dothe  the  regiment,  and  a  part  of  whose 
emolnmeBt  is  darived  from  tlie  surplus  of  the  moiicy 
dlowed  by  ParliaaanI  for  ciottung  die^  regioMi^  if 
any  Bemains  afisr.soch  datking^ is  provided t^heaamy 
dothier  looks  oidy  to  the  Cdond,  and  ihaa  nothing 
wluterar  to  do  wkh  the  p)ifadic«  iXittis  C«  J«  was:  of 
opimod  Aal  diie  wnsnot  a  dealing  on  ihe  part\i^=tfao 
Defendant  with  the  OoTemment,  but  exdnsivdy  witk 
the  Cokudef  the  regiment^  and  dfaoeeted  a  nonsuit  to 
be  enleredf  but  oonsideriog  d^  a  question  o£great 
moment,  he-reserved  Vbeety  to  the  Plaintiff  to  asove 
to  enter  a  vesdnt  for  &OQt    . 

Loam  BajL  on  a  fotaser  d^i  liad  aooordin^y  ob- 
tainedlsndenidtosQfcallid^lJie.ikOBsaft^  axtdtbmH^ 
a^mtfctfortfaeHetMUfffoxSML    .  _      .^^^^ 

Lem 
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l%l%  LefU  and  TcMk^i  Snjli^r  nMr  ibMvd  cane.    Hie 

vGvy  wonb  of  ths  0viu€BC0  Ann  die  best  tftiiuuieiit  oil 
thb  ceee :  the  Cobnel  ie  ao  contractor  with  Govern^ 
nmt  The  slatotepoiiitsMtiiaBe  cases  whflieiii  theve 
are  written  oontnuls^  and  it  k  provided  that  every 
sadi  oontraet  shall  contain  an  express  sUpolationf  dM 
no  menfber  shall  be  admitted  to  a  share  of  it  This  de» 
.  monstratiTdy  showsi  that  the  Legishtdre  never  contom^ 
plated  snoh  a  course  of  dealing  as  thepresent.  The  C!o» 
lonel  is  sopplied  wiA  money  to  enable  him  U^  dollieUa 
s^ltment  t  lie  is  not  bound  by  onj  contract  to  supply  the 
clothing*  If  lie  neglects  to  dolhe  his  regknenty  the  Od^ 
vemmcnt  wMI  not  call  npo»  him  fer  a  breach  of  oootnicl^ 
but  for  a  breach  of  his  duty*  This  contvact^  attempted 
now  to  be  brooght  within  the  scope  of  the  statute^  ia 
merdtjr  h  contract  between  the  Cobael  on  tlie  one  side^ 
and  the  Defendant  the  dotUer  on  the  other,  by  thqin^ 
terfention  of  tbe  army  agent  The  Colonel  is  personally 
re^M>nsible  to  the  clothier;  and  if  the  olothier  fiuls,.  the 
lose  must  fall  o^  tbe  Colond,  for  he  most  dotbe  his  rer 
(pment  BottheeviAeneegoesforiber;  it  shows  tfaallfaa 
Colonel  dcrircs  an  emolnment  from  due  transaction;  and 
he  gets  thifl^  not  by  virtoeof  any  eontrad^  but  as- pari  of 
biaoflke.  If  a  soldier  deierte  with  his  dotbes^  the  lom 
must  fiiU  on  tbe  Colonel  The  Coload  may  dolbe  his 
rqpment  withont  the  mterventfion  of  an  army  cbduev  a 
if  he  wilV  he  nay  Umsdf  eni{^y  every  tradesman  who 
sapplks  every  part«  Whether  the  order  goea  throi^ 
one  or  more  agents,  it  is  stiU  a  question  of  agenqr#  The 
words,  **  or  with  any  other  peraen  or  persooe  whalF* 
soever,  for  or  on  account  of  the  paUic  servic^'  ^ 
must  be  restricted  ta  contiacta  gtmdem  gmeriM^  vis. 
those  which  are  made  with  tbe  ofisenr  speeiali^nanMl 
immediately  above  '^  Ae  Commissioners  of  his  Ma« 
jest/s  Treasury,  or  of  the  Navy  or  Victoalliqg  Oflke, 
.1. 

{a)  SecU  u 

or 
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fr  with  the  MMl»0^iienBl  rfthe  Boupd  of  Ordmyioe^       >81«k 
or  wUb  any  one  or  mom  of  nich  Cdmnumoners.^ 
If  it  /oould  beoontended  diet  tlie  pvoyicUng  of  cloA^ 
log  was  at  all  ^<  a  cominiwinn^  given  by  the  Crovm 
to  any  pertoot  it  oouU  be  considered  only  as  a  om^ 
mission  given  to  the  Ccrfosiel;  and  the  act  ^plies, 
if  at  Mg  to  show  that  the  Colonel  cannot  sit  in  Parlia- 
ments   If  he  is  brought  within  the  scope  of  the  act^  it 
csonot  becanried  below  hinii.  witbont  adopting  a  piin« 
dple  which  vvonU  cany  it  below  hfan  to  every  one  of 
the  teadesmen  employed  in  taocettion.     The  army 
clothier,  at  least,  is  not  within  the  ae^  even  if  the 
CeJooelt  comes  within  It;  fer  the  dothicii  has  no  c6m« 
nmnioBtami   whatever  with    Government.      Bnt  the 
Cokael  himsdf  is  nOvSgent  of  Government :  no  opcfod 
Ksidei  with  the  Colonel  whether  he  shall  or  shaO  not 
supply  the  dotfaes,  for  it  is  part  of  his  duty  to  supply 
^lem.    Giving  the  fullest  interpretation  to  diewords  of 
the  statute^  it  coold  haveibeen  intended  to  appfy  only 
fo  contnotors^   in  the  ordinary  sense;   but    snch 
a:  cut  as  this  comes  not  within  the  contemplation  of 
Iha  kgidstme.     One  of  two  lines  must  be  ad(q>ted: 
^tfacr  the  net  arast  be  confined  to  those  immecKately 
edRoemedin  theoontnict,  or  extended  to  all  those,  wlio 
ore  .^igaged  in  making  up  the  val'ioos  materials.    Ill 
ceostming  an  act,  the  first  thing  to  consider  is  the  na- 
ture of  the  act,  whether  it  be  remedial  or  penal.    This 
aet  is  highly  psnal,    and  the  Court  wiH  construe  it 
strictly.     Isi  olgect  is  to  disqualify  aU  persons  coming 
inonediately  in  contact  witti  government ;    such    as 
those  who  deal  with  the  diflbrent  public  boards,  and 
wtio  nriglit  therefore,  with  Che  greater  reason,  besup^ 
yesadtobennderthefaifluenceofgoveniment.  ' 

£oM^  (Sdrjtf  eontnk,    It  has  been  olgdcted,  that  this 
is  neither  within  the  letter  or  spirit  of  the  act  of 

parlisr 
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parltament,  inasmuch  as  that  relates  only  tQ  contracts^ 
#itb  gOYernmehty  and  not  to  contracts  with  prirate  in- 
drrSdiials;  and  diat  General  Nichols  was  acting  in  his 
ptbMe  ciq>acit7»  Whether  he  did  act  in  his  privatli 
eapacity  or  not,  will  make  no  difference;  for  thii 
statute  is  a  general  law,  applicable  to  contracts  made  by 
any  person  with  any  person,  so  as  the  contract  ulti- 
iaately  is  for  the  public  service.  As  to  the  objection, 
that  the  contract  is  not  in  writing,  the  answer  is,  al- 
though the  last  section  requires,  that  in  every  such  con- 
tract there  shall  be  the  condition,  that  no  men^ier  of 
the  House  of  Commons  shall  be  admitted  to  a  share 
thereof;  yet  that  clause  is  merely  directory.  It  would 
be  fraught  with  mischief,  if  this  objection  were  to  ob- 
tidn.  The  statute-would  always  be  evaded,  by  having 
the  contracts  not  in  writing,  and  so  would  be  made  a 
dead  letter.  The  objection  that  the  statute  applies 
only  to  contracts  immediately  with  the  government, 
but  not  remotely,  is  over  nice.  The  object  of  the 
statute  is  to  prevent  undue  influence;  and  though  it 
has  been  broadly  said,  that  the  statute  points  solely  to 
a  contract  entered  into  widi  the  government,  and  ha^ 
alwajrs  been  so  understood,  no  authority  is  dted  to 
support  that  proposidon.  The  colonel,  who  is,  ex  ne* 
cessitaUf  callisd  upon  to  clothe  his  men,  cannot^  it  is 
true,  be  an  offender  within  the  meaning  of  this  litw  i 
how  then,  it  is  said,  would  the  statute  afiect  the  more 
remote  contractors?  Hie  answer  is,  they  certainly 
would  be  affected  equally  with  the  army  clothier ;  ibr 
the  poflttbOity  of  influence  has  been  looked  to  by  th^ 
legislature  with  becoming  jealousy.  With  regard  to 
the  letter  of  the  act,  it  is  admitted  to  be  general.  The 
title  is,  ^  An  act  for  restraining  any  person  concerned 
in  tfiy  contract,  commissionf  or  agreement,  made  for 
tfaer  puldic  service,  from  being  ele^ed,  or  sitting  and . 
voting  as  a  member  of  the  House  of  Commons*'/ 

There 
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There  is  no  distinction  of. contracts;  the  words  ar%        1419* 
^  any  persoq,*'  "amy  contract.''    The  csuictiog  put  of  ^^Hwigwoir 
the  first  section  ic^  dial  "amy  person  wfap  shall  direetly  tf. 

or  indirecdy,  &c."  These  iroide  «  direcdy  or  indU  ^cAScib 
rectly,"  must  be  considered  as  overpowering  the  nice 
olgection,  as  to  the  nearness  or  remoteness  of  the  coo* 
^  tracting  party.  With  regard  to  the  parties,  therefcM^ 
nothing  can  be  more  general.  It  is  then  olgected»  that 
commissioners  of  the  treasury,  &c.  being  mentioned, 
the  parties  contemplated  by  the  legislature  are  q^ed* 
fically  enumerated,  but  non  cansM^  that  because  thqr 
are  nped&caWy  mentioned,  the  act  is  so  to  be  conttrued 
as  to  confine  its  operation  to  these  persons  otily.  They 
are  put,  indeed,  as  instances,  hut  the  daose  proceeds 
with,  the .  words  ^  ^*  or  any  other  person  or  persons 
whatsoever."  Would  it  not  be  absurd  to  say,  that 
those  who  contract  with  parties  specifically  enomeratedt 
should  not  sit  in  parliament ;  but  that  those  who  con* 
tract  with  parties  not  enumerated,  should  sit*  Can 
anything  be  more  of  a  public  nature  than  a  contract 
for  clothing  the  army.  In  what  situaticm  do  colonels 
of  raiments  stand  ?  It  is  admitted,  that  they  are  per-« 
sons  by  whom  the  service  of  clothing  the,  men  is  done^ 
and  that  they  are  furnished  by  government  with  funds 
for  that  purpose;  in  exactly  the  same  situation  stand 
die  commissioners  of  the  navy  and  other  boards ;  they 
too  arefiimished  by  the  government  with  fimds,  which  ' 
it  is  their  duQr,  as  it  is  that  of  the  colonels,  Uf  apply 
forthe  pnbMc  1>enefitJ  Here  the  contract  is  between 
the.  cdonel  and.  the  army  dpthier,  for  the  benefit  of  die 
puUic.  In  the  third  section,  it  is  provided,,  that  the 
act  ^all  not  extend  to  incorporated  trading  companies; 
in  the  serentb,  that  membm  hokUng  contracts  may  be^ 
disehafged  therefrom,  on  g^Ting  twelve  months  notice 
to  f*  th»  person  ^  pmom  widi  or  fit>m  whom  soch 
contract,  lice,  is  made.''  Here  is  no  mention  of  commis- 
sioners 
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nooers  «f  the  pavjf  te.  If  the  fint  port  of  the 
•tatute  applioB  only  to  piiUic  dmiftctars^  iheat  words 
dearly  shew,  that  the  atatute  is  levelled  at  aoy 
one  who  may  oontracty  in  whatever  d^uicity  he  may 
be*  It  is  said,  that  this  is  a  private  contract  between 
A»  and  JB.;  bat  they  are  only  the  nominal  parties ;  the 
leal  parties  are  the  public  and  the  army  clothier. 
The  geneiii  is  acting  for  the  public,  and  he  is  not 
liable;  no  action  would  lie  against  him  for  the  Nothing* 
It  is  his  duty  to  see  die  regiment  clothed,  and  diat 
.duty  is  a  public  duty,  and  does  not  draw  after  it 
personal  and  individual  nesponsibility.  Meuieath  r. 
HaUinumd{a\  Ufmin  v.  Wd$efy  (6),  Riee  v.  Chute  (c), 
Biee  v.  &erett  (£f),  M/rOey.  Beaver  (e).  What  is  the 
piinciide  of  these  cases?  from  Macbeaih  v*  Haldimandf 
downwBids^  that  the  parties  were  all  acting  fi>r  the 
poUic  service.  That  principle  ^>pliei  to  the  preset 
Defendant  equalty  as  to  General  Hddimand.  This 
ease  cornea  widiin  all  the  mischief  of  die  statutes, 
die  words  of  whtdi  are  general ;  there  is  nothing  to 
restrain  them,  and  thb  action  b  maintainable  inasmuch 
as  the  De&ndant  is  substantially  a  peraon  oratractilig 
with  government,  and  clearly  within  the  meaning  of 
the  act. 


Lem  observed  upon  the  caaes  cited  on  the  other 
side^  that  they  strengthened  the  principle  which  he  had 
laid  down.  In  the  case  before  tbp  Court,  no  reqxm* 
sibility  existed  aa  betwieen  the  government  and  the 
contractof* 

DaUiAS  C.  J*  This  is  an  acdoa  brought  to  ve- 
oorer  pgpalties^  amounting,  on  the  &ce  of  the  dedar- 
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ation  to  8000/.',  though  narrowed  by  the  verdict  *  to 
one.  penalty ;  leaving  the  Defendant  liable,  if  liable  at 
an,  to  the  penalty  of  ^00^  for  sitting  and  voting,  in 
parUament  It  is  now  thirty-five  years  since  .the 
statute  passed,  on  which  this  action  is  brought;  during 
a  very  great  part  of  which  period,  the. country  havii^g 
unfortunately  been  at  war,  it  has  been  necessary  to 
keep  up  a  gre^t  standing  army*  This  necessity  has  led  ^ 
to  extensive  contracts  for  clothing  that,  army ; .  and 
althcNigh,  during  this  period,  there  have  been  many  ge- 
neral elections,  yet  it  never  has  occurred  to  any  one  to 
raise  the  objection  now  befoi^e  the  Court,  -  till  thi^ 
action  was  brought.  I  do  not.  mean  to  say,  that  if 
the  law  be  dear,  this  circumstance  would  be  of  any 
avail ;  but  it  serves  to  shew  the  g^ieral  understand-* 
ing  of.  the  .profession  during  so  long  a  time;  and,  in 
general,  the  silence  of  Westminster  HaU^  wheq  con- 
sidered with  relation  to  questicms  of  this  importance 
has  been  considered  as  of  some  weight.  It  will  be 
necessary  to  review  the  circumstances  of  the  case** 
What  then  are  the  facts?  General  Nichds  receives 
an  order  from  government  to  clothe  his  men,  he 
makes  a. contract  with  the  clothier.  I  put  a  question 
to  the  Plaintiff's  counsel,  whether  it  was  intended  by 
the  act  that  colonels  of  regiments  clothing  their  men 
should  be  incapacitated  from  sitting  in  parliament  ?  to 
which  it  was  distinctly  answered,  that  it  was  not  so 
intended :  so  that  the  Plaintiff's  argument  is  of  this 
preposterous  nature,  namely,  that  though  General 
Nicholsy  whose  duty  it  is  to  clothe  the  men,  is  not 
disqualified ;  the  army  clothier,  whom  General  Nichols 
employs  to  execute  his  order,  is  disqualified.  The 
order,  as  established  by  the  evidence  is  an  order  re- 
ceived from  General  Nichols,  without  any  reference 
whatever  to  government.  The  terms  of  this  order  are, 
«  We  are  directed  by  General  Nichols^  tp  request  you 
Vol.!.  D  will 
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1819.  vill  iDimediatnely  provi4c^''  cm  flcoo^Dt  of  wlipm?  <^ 
acoouot  of  goYernipent?  No;  but  **  on  hh  iiooQimt** 
The  order  whieh  the  Difeodaiit  haf  cicecntedi  is  ii^ 
order  of  GeMral  NteMsp  Oeueral  NkhoU  U  d^lad 
Id  the  Defendant^a  books,  to  the  amount  of  the  order. 
The  Defendant  receives  nothing  fiom  govemmentf  he 
never  looks  to  government  for  the  payment  of  a 
farthing;  he  looks  only  to  General  Asctois.  How  can 
theclbthier  know  what  passes  between  government  and 
GeneralJVicAob  .^  The  clothier  is  paid>  not  by  govern-* 
nient,  but  by  the  person,  who  haa  given  him  an  order  in 
his  trade  and  business ;  and  this  extraordinary  positicm 
is  made,  that  because  these  are  articles  which  have  ap- 
plication to  the  puUic  service,  the  ttndesman  b  disqua* 
lified  as  a  contractor  with  government  I^t  ns  see  how 
fitr  this  argument  would  go  I  The  army  clothier  em* 
ploys  the  tailor,  the  draper,  the  bntton*maker,  and  the 
lace-maker  under  him;  and  they  employ  subordinate 
persons  under  them.  Every  things  which  each  of  theae 
parties  furnishes,  has  an  application  to  the  service  of 
the  public ;  and  all  of  them,  according  to  this  compre- 
hensive argument,  would  be  considered  as  contractors 
with  the  public,  and  so  be  disqualified  from  sitting  and 
voting  in  parliament.  I  cannot  think  that  such  wae 
the  intention  of  the  act;  and  am  therefore  of  opinion 
that  it  is  impossible  to  consider  the  Defendants  case  aa 
falling  within  this  statute^ 

Park  J.  The  object  of  this  statute  has  been  truly 
stated  to  be  the  prevention  of  an  undue  influence,  by 
means  of  contracts  entered  into^  with  whom  ?  certainly 
with  the  commissioners  named  in  the  first  section,  ^  the 
commissioners  of  his  Majesty's  treasury,"  and  other 
commissioners  therein  named;  the  subsequent  woi^, 
^  or  with  any  other  person  or  persons  whatsoever,^ 

must 
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I  other  petaoM  of  iiiiril«r  simnions ;  for,  on^ 
Wf  of  the  oomimaskmers  and  oAeere  of  yifeinmcut 
ire  DoC  ennmerated.  It  woold  be  impossible  to  ooih 
tend,  that  ereiy  thing,  which,  however  rmotely,  ktt 
a  rdatioD  to  the  poUic  seryioe^  disqualifies  the  dealer 
fiom  shting  in  pu&meiit.  It  appears  from  the  evU 
denoe,  that  the  whole  of  the  articles  in  this  case  were  for- 
niahed  oo  the  sole  account  of  General  Meliois.  The 
cttcs  cited  in  the  argument  for  the  Plaintifl;  prove  the 
very  princ^le  on  which  the  Court  is  proceedmg.  In 
Msebeatk  ▼.  Haldimandj  Wolesfy  v.  Umoin,  and  Xee 
▼•  Ctrntr^  the-Defendants  were  the  mere  agents  of  go- 
vemuieut,  and  were  not  contracting  on  their  own  ao^ 
ooont;  bat  this  is  not  at  all  the  case  of  a  contract  with 
the  government  itself:  and  I  am  of  opinion,  that  the 
nde  mast  be  discharged 

BfjEEoimB  J.  I  am  of  qpinion,  that  this  is  not  a 
COBUmct  with  governoient,  or  with  any  person  immedi- 
ately employed  on  bdialf  of  the  government.  The  act 
is  meant  to  apply  to  all  then  existing  boards,  and  to 
any  odier  simyar  boards  which  should  thereafter  be 
cheated  ^  and  many  such  have  since  been  created.  The 
tead»  section  k  stranger  than  I  at  first  thought  it; 
lev  eijpry  aontract  with  these  boards  must  be  in  writing ; 
their  aecoMte  could  not  otherwise  be  passed;  and 
pnrol  contracts  would  lead  to  infinite  frauds.'  I  have 
known  many  actions'  successfully  brought  against  co- 
looda  of  rq[hnents,-  for  the  price  of  clothing  furnished 
to  those  veginientSr  The  clothier's  profit  does  not  lie 
ia  the  psriee  of  each  individual  article,  but  in  the- 
cutting  out  of  so  many;  he  having  all  the  cloth  in  hie 
faaoda;  hot  what  remains  of  the  cloth,  niter  the  cutting 
out,  is  HOC  the  property  of  government  but  of  the 
clothier.  What  influence  then  does  this  contract  give 
the  govemaent  over  him  in  the  House  of  Commons  ? 
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The  colonel  makes  the  best  contract  he  can ;  lie  spends 
as  little  money  as  he  can,  and  puts  the  surplus  into  bis 
pocket  One  clothier  will  make  a  harder  bargain  than 
another,  but  none  of  them  act  for  the  profit  of  govern* 
ment,  but  for  the  profit  of  themselves ;  nor  do  such 
contracts  give  government  any  influence  over  them. 
Both  the  words  tfmd  the  meaning  of  this  act  of  parlia* 
ment  are,  in  my  opinion,  adverse  to  this  action. 

RiOHARDSON  J.  I  am  of  the  same  opinion.  If  it 
could  be<x>nsidered  that  General  MrAob  were  a  con- 
tractor with  government  within  the  meaning  of  this 
act,  I  should  still  think  that  the  Defendant,  as  a  sub- 
contractor, is  not  liable  to  the  penalties  imposed  by  this 
statute.  The  act  can  only  extend  to  those  who  come 
immediately  in  contact  with  government;  if  it  were 
otherwise,  a  large  proportion  of  competent  persons 
must,  in  time  of  war,  be  excluded  from  sitting  in 
parliament  Suppose  the  transport  board  enter  into  a 
contract  for  ships  to  convey  troops.  The  owner  of 
each  of  these  vessels  must  contract  with  the  ship- 
chandler  for  the  various  articles  necessary  for  their 
equipment;  could  it  be  contended,  that  the  ship- 
chandler  and  all  whom  he  employs  would  be  excluded 
by  the  operation  of  this  act  ?  At  such  a  season,  large 
quantities  of  arms  are  necessarily  contracted  for; 
would  the  iron  manufacturers  of  Birmingham^  if 
dected  to  serve  in  parliament,  be  subject  to  these 
heavy  penalties  ?  It  would  be  impossible  to  draw  any 
line,  if  all  sub-contractors  are  to  be  excluded  from 
sitting  in  the  House.  But  if  General  Nichols  is  not 
to  fa^  considered  as  contracting  with  government,  it 
would  be  monstrous  to  say,  that  such  persons  as  the 
Defendant  fall  within  the  meaning  of  the  ad.  The 
words  of  the  statute,  might,  indeed,  by  possibility) 
apply  to  persons,  whose  -name  is  not  contained  in  the 

original 
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original  contract  with  government     I^  for  instance,  a        1819. 
party  were  to  buy  the  interest  in  a  contract,  he  might     xhomo 
be  considered  as  a  person  contemplated  by  the  act;  «. 

bat  the  general  words  "  other  persons"  must  mean  other      Pkarcb. 
persons  acting  as  the  agents  of  government.     The  De- 
fendant has  no  participation  in  the  profit  or  loss  of 
General  Nichols^  but  is  entitled  to  be  paid    by  the 
General,  according  to  the  terms  of  his  agreement. 

Rule  discharged. 


Andrew  v.  Hancock.  May  u^ 

t)  EPLEVIN  for  goods.    The  Defendant  avowed,  for  An  aUegatum 
six  months  rent,  due  the  29th  of  September^  1818.  f^^^^™^l?^ 
Tlie  PiaintifF  pleaded,  that  he,  on  the  23d  of  March^  paYing^tct 

1812,  and  from  thence  to  the  1st  of  Maj/j  1818,  held  due  for  any 
the  dwelling-house  in  which,  &c.,  as  tenant  thereof  to  j^^^^'^^^^ 
the   Defendant,    upon   the   terms   mentioned    in    the  year,  it  no  plea 
avowry  (a);  and  that  on  the  25th  of  March,  1812,  the  in  bar  to  an 
sum  of  2/.  5s.  6^.  became  due  for  the  land-tax  before  rent  arrear. 
then  assessed  upon  the  said  dwelling-house ;  and  that      If  the  land- 
after  that  sum  had  become  due,  and  before  the  said  ?*  *"   P*^" 

uig-rate«  are 

time    when,   &c.   the   Plaintiff  being  the  tenant  and  not  deducted, 

occupier    of   the    dwelling-house,   in    order    to   pre-  ("  ^^  ^^^^ 

vent  his  goods  therein  from  being  distrained  on  that  ^^  ^^^  J^^^ 

day  and    year,   paid  the  siim   so   due.     [Hiere  was  current  year, 

a  similar    statement  for   the  half  years  endine   the  ^eyc«"otbe 

^    „  _  3      1.-,^  deducted,  or 

29th   of   September,    1812,  and    the  25th   of  March,  the  amount  of 

1813,  and    then    a   similar  statement  for   the  years  thembereco* 
ending  respectively  the  25th  of  March,  1814,  15,  16,  ftlj^m  the  land- 
and    17:    the   plea  then  proceeded.]     That  on  the  lord  in  any 
24th  of  March,  1812,  and  on  divers  other  days,  be-  •«**»?««»* 
tween  that  day  and  the  1st  of  May,  1818,  divers  sums  ^    ' 

(a)  The  utual  terms  of  paying  rent  quarterly* 
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of  mone}',  amounting  id  the  whole  to  32/.  105,  became 
due  for  rates  for  paving  certain  streets  and  lanes  within 
the  parish  of  &.  Saviour^  Soutkmarlc,  by  virtue  of  the 
statute  in  that  case  made,  being  before  the  several  last^ 
mentioned  times  assessed  and  charged » upon  the  said 
dwelling-house;  part  of  which  rates,  to  wit,  7/.,  ought 
to  have  been  paid  by  the  Defendant,  as  owner  of  the 
said  dwelling->house.  And  that  before  the  time  when, 
&c  the  said^  sum  of  7/*  being  in  arrear  and  unpaid, 
the  Plaintiff  was,  as  tenant  and  occupier  of  the  house, 
duly  required,  according  to  the  form  of  the  statute,  to 
pay  the  same ;  and,  therefore,  in  order  to  prevent  his 
goods,  being  in  the  dwelling-house,  from  being  dis- 
trained, the  Plaintiff,  when  he  was  so  required,  paid 
the  sum  so  in  arrear  from  the  Defendant,  as  owner  of 
the  dwelling-house;  that  the  several  sums  of  money 
so  paid  by  Plaintiff,  amounted  to  30/.  9^.  7<i,  and 
that  the  same  exceeded  the  amount  of  the  rent  in  the 
avowry  alleged  to  be  due  from  the  Plaintiff  to  the  Der 
fendant.  Demurrer  and  joinder:  and  the  question 
upon  these  pleadings,  was,  in  substance,  whether,  if 
the  tenant  omits  to  deduct  out  of  the  rent  of  the  cur* 
rent  year,  payments  made  in  respect  of  the  land  tax 
and  paving-rates,  he  is  entitled  to  deduct  the  amount 
of  them  out  of  the  rent  of  any  subsequent  year. 


Taddi)  Serjt.  in  support  of  the  demurrer.  The  plea 
is  ill,  being  in  substance  a  set-off;  although  the  word 
set-off  is  not  mentioned;  and  the  language  at  the  end, 
«•  that  the  sums  paid  greatly  exceed  the  amount  of  the 
rent  clue,"  is  the  form  used  in  every  plea  of  set-off.  A 
set-off^  however,  cannot  be  pleaded  in  replevin.  But 
whatever  may  turn  on  this,  the  consideration  of  the 
general  land-tax  act  ((7)  will  settle  the  question  raised 
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tin  Ibis  record ;  the  clause  (a)  whicb  aUowB  the  tenant  to 
deduct  the  land  tax  oat  of  his  rent  is  asfollows.  **  And 
Ab  several  and  respective  tenant  or  tenants  of  all 
houses,   land^  tenements,  and  hereditaments  which 
shall  be  rated  by  ^rtue  of  this  act,  are  hereby  required, 
and  authorized  to  pay  sudb  sum  or  sumaof  money  as 
shall  be  rated  upon  such  houses,  lands,  tenements,  or- 
hereditaments,  and  to  deduct  out  <rf*  the  rent  so  much, 
of  the  said  rate,  as  in  respect  of  the  said  rents  of  any. 
such  bouses,  lands,  tenements,  and  hereditaments,  th^ 
landlord  should  and  ought  to  pej  and  bear.    And  the 
kndlerds,  both  mediate  and  immediate^  according  ta 
dieir  respective  interests,  are  hereby  required  to  allow 
such  deddctious  and  payments,  upon  receipt  of  the  re-  ' 
sidue  of  the  rents.''    The  act  in  question,  being  an. 
annual  act,  and  passed  for  the  service  of  the  current 
year,  the  rent  expressed  in  the  act,  must  mean  the  rent 
of  the  current  year ;  all  the  expressions  crf'theact  have- 
reference  to  that  year,  and  so  must  the  charges  imposed^ 
by  it ;  for  it  oe)uld  not  with  certainty  be  anticipated, 
that  there  would  be  the  same  charge  in  a  subsequent 
year,  or  any  autliority  for  the  future,  to  affect  future 
renttf.    In  Dtfily  v^  Mo&re  (6),  the  tenant  having  paid 
rMt  for  a  long  tne,  without  deducting  Ae  property- 
taa,  brought  an  action  against  his  landlord  for  money 
had  and  received;  and  the  Court  held,  that  the  action, 
weuld  Mt  lie.    In  that  ease,  the  acK  (c)  had  authorized 
the  tenant  to  deduot  the  property-tax  out  of  the  flrrt 
payaaeiit  of  rent  to  be  thei^eaflei*  made ;  and  the  de- 
dcNTtion  nol  having  been  made,  the  Court  consiA^redf 
the  payment  of  the  eiHire  rent  a  voltuittfry  payment, 
made  with  ftill  knowledge  of  the  rigbf  to  ex^tApdati* 
Tht  tftfument  us^  in  thatf  case^  that  if  it  had  beea 
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the  intention  of  the  legislature,  that  a  tax  due  at  any* 
distance  of  time  might  be  deducted  from  the  rent,  it 
would  have  been  so  expressed  in  the  act,  is  equally  • 
applicable  here.  .  The  legislature  has  used  no  such 
expression;  and  if  the  deduction  can  be  made  for 
more  than  the  current  year,  where  is  the  line  to  be 
drawn  ?  The  flaim  for  a  return  of  the  sum  paid  in  the 
first  year,  stated  in  the  plea,  is  discharged  by  the 
statute  of  limitations.  If  the  law  were  otherwise,  it. 
would  subject  the  landlord  to  extreme  incoaveni- 
ence.  .  For  if  he  were  a  mesne  landlord,  he  might  pay 
the  lord  paramount  his  rent  without  any  deduction,  in 
ignorance  that  the  tenant  paravail  had  paid  the  taxt 
and  could  not  afterwards  recover  back  any  of  the 
money  so  paid  to  the  lord  paramount.  The  plea  then 
is  ill,  inasmuch  as  it  does  not  aver  that  the  Defendant, 
had .  received  notice  of  these  several  payments,  and 
also,  inasmuch  as  it  does  not  aver  that  he  was  liable 
to  make  them.  For  ought  that  appears  on  the  record, 
the  Defendant  might  have  been  an  intermediate  lessor, 
and  not  liable  to  pay  the  tax.  The  Plaintiff  has,  in-, 
deed,  said  that  he  was  tenant  to  the  Defendant  during 
all  the  time  in  question ;  and  such  he  possibly  may 
have  been ;  but  it  does  not  therefore  follow  that  the 
Defendant  was  the  person  liable  to  pay  the  tax.  In 
Saps/ord  v.  Fletcher  {a)  (which  case  was  very  distin- 
guishable from  the  present)  the  Plaintiff  had  paid  the. 
ground-rent,  and  stated  in  his  plea,  that  the  Defendant 
held  the  house  for  whid^  the  ground-rent  was  due^  as 
tenant  to  the  Duke  of  Portland ;  so  that  the  rent 
could  not  have  been  due  from  any  other  person,  and 
the  Defendant  must  have  known  that  it  was  unpaid, 
llie  mode  of  pleading  on  this  record  is  of  modem 
date,  and  cannot  be  traced  farther  back  than  the  case 


(a)  4r.JR.51x. 


of 


IN  THE  Fifty-ninth  Year  of  GEORGE  III. 


-ir 


of 'Sap^brd  v.  Fletcher.  The  principle  ought  not  to 
be  extended  farther  than  it  there  is.  That  part  of  the 
present  plea,  which  relates  to  the  paying-rates,  is  diffiBr- 
ently  framed ;  for  it  expressly  avers,  that  the  Defendant 
is  liable  to  them  as  owner  of  the  house ;  and  in  like 
manner  it  ought  to  have  been  shewn  in  what  character 
he  was  liable  to  the  land-tax* 


1819. 


Hidtock  Serj.,  in  support  of  the  plea,  A  party  who* 
resists  a  claim  founded  on  equity  and  justice^  ought  to 
shew  some  positive  rule  of  law  in  his  fiivour.  It  is 
admitted,  on  this  record,  that  the  land-tax  and  paving- 
rates  had  been  paid  by  the  tenant,  and  that  they  had 
not  been  paid  by  the  landlord,  and  yet  it  is  contended 
that  the  landlord  ought  not  to  discharge  them.  The 
money  has  been  paid  by  the  tenant  to  prevent  a  dis- 
tress; it  is  not  necessary,  therefore^  that  the  Plain-, 
tiff  should  aver  that  the  land-tax  was  due  from  the 
Defendant;  it  is  distinctly  averred,  that  the  Plaintiff, 
was  tenant,  and  if  the  Defendant  had  been  an  inter- 
mediate landlord  and  not  liable,  he  might  have  replied 
the  fact.  It  has  been  urged,  that  the  plea  is  framed 
indiffirent  language,  where  it  speaks  of  the  paving- 
rates;  but  the  act,  which  authorizes  the  tenant  to 
deduct  from  his  rent  the  amount  of  these  rates,  is 
different  from  the  land-tax- act  The  plea  pursues  all 
the  precedents,  whether  printed  or  manuscript ;  it  is  a 
plea  of  payment  and  not  of  set-ofi^  and,  in  all  material; 
points,  agrees  with  the  plea  in  Sapsfbrd  v.  Fletcher^ 
wjierein  no  notice  is  averred.  In  Ttylor  v.  Zamira  {a\ 
the  plea  averred  no  notice;  and  as  the  landlord  was 
liable  to  pay  the  land-tax,  and  was  himself  bound  to 
take,  notice  of  the  time  when  it  was  due^  it  could  not 
be  necessary  to  aver  notice  unless  there  is  a  positive- 
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decmon  to  that  cOk^  If  it  be  just,  thst  Ibd  ak 
lowance  of  the  land-tax  should  be  made  in  <Mie  year,  il' 
eonnot  be  lett  jnst  that  it  flhoald  be  made  in  aey  othef^ 
year;  and  the  unravelling  of  aooooats  can  occasion  na 
yery  great  inconvenienoe  between  landlord  and  tenant^ 
who  have  always  an  acoonnt  standing.  The  case  of 
Denby  v.  Moare^  turned  on  the  Ittiguage  of  an  act  of 
parliament,  whidi  was  difieaent  from  the  land-tax  act;, 
the  property^tax  being  ordered,  by  46  6«  S.,  to  be*de- 
ducted  out  of  the  next  rent  that  diould  thereaiter 
become  due.  It  is  true^  that  Lord  EllefdXfrougA  C.  J. 
decided  that  case  cm  the  ground  that  the  payment  was. 
vcdontaiy ;  bnt  it  could  hardly  be  esteem^  such,  when 
the  sum  was  paid  under  the  dread  of  a  distress:  and 
the  rest  of  the  Court  seem  to  have  decided  the  case  o& 
the  ground,  that  to  allow  the  sums  which  the  tenant 
had  omitted  to  deduct,  would  kad  to  a  direct  vioiatiof^ 
and  frustration  oS  the  act  of  parliament.  The  hnd«-tax 
act  has  noc^  Uke  the  property-tax  act^  any  daose  re- 
qninog  the  tenant  to  deduct  the  tax  out  of  the  mxxt  rent 
tbepeofter  payable;  md  is  so  dtffisrent  in  its  language  a» 
to  warrant  oltogether  a  different  decisioo*  Besides^  &e 
case  of*  Ikndy  v«  Moore  might  be  sustained  on .  the 
ground  of  the  fraud  upon  the  act,  without  at  all  affisct* 
iag  the  decision  in  the  case  befiMre  the  CcMrU* 

TaiAf  Ssr|t.>  in  reply,  observed,  tkat  fiir  ought  that 
appealed  on  the  receccl,  it  might  be  iaarly  infarted^. 
tbatihe  justice  and  equity  of  the  casewerewitk  the  De^ 
fendant.  From  the  fact  of  the  tenant'^  having  omitted 
to  deduct  dse  kndHax  and  pavingHrates  out  of  his  rent 
for  so*  BMny  yeais,  it  n^t  ftariy  be  preauned,  that 
there  had  beam  soase  m>dsestaudfag»  that  the  tenant 
Aould  have  the  hoasw  ess  lower  teruM^  on  condition  of 
his  paying  the  hmd-tax.  The  power  to  deduct  was  not 
a  common  law  privilege,  bnt  conferred  by  statute;  and 
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if  a  pftr^  would  take  advantage  of  it,  he  ought,  at  leaaty  1819* 
to  oonfiae  himself  within  the  bounds  of  the  aathorilyy 
wfaieh  enabled  him  to  make  such  deduction ;  and  the 
]and4ax  act^  being  only  annual,  couU  allow  the  d^ 
doctioa  out  of  no  other  rent  than  that  of  the  current 
year. 

Dallas  C  J«  This  is  an  action  of  replevin,  to 
which  there  is  aq  avowry  for  rextf  arrear.  Hie  plea  in 
bar  states,  in  substance,  a  payment  by  the  Plaintiff,  of 
the  land-taxand  paving^rates  from  the  year  181%  to 
the  time  of  the  distress,  and  the  amount  of  the  sevwil 
payments  being  more  than  the  rent,  the  Plaintiff  seeks, 
in  eflect,  by  such  payments,  to  extinguish  the  refit 
claimed.  It  seems  admitted,  that  there  is  no  distinction 
between  the  land«iax  and  the  pnving-rates,  and  I  shall 
not  enquire  whether  this  be  payment  or  set«off.  I  am 
disposed  to  consider  it  pleaded  as  pajrment;  but  on 
this  I  pronounce  no  opinion ;  if  a  set^o£^  it  can  hava 
no  place  in  replevin.  It  is  dear  that  the  landlord  was 
liable  to  pay  this  land-tax,  and  that  the  tenant  has  paid 
it ;  the  question  therefore  is,  whether  the  tenant  should 
not  have  deducted  it  at  the  time  when  it  was  due^  or, 
whether  he  can  set  up  the  amount  of  six  years'  land«tax 
against  the  last  quarter's  rent.  The  land-tax  act  re- 
quires three  things :  First,  that  the  tenant  should  pay 
the  tax ;  secondly,  that  he  should  deduct  it ;  (and  he  is 
not  only  allowed,  but  required  to  do  so),  thirdly,  thai 
the  landlord  should  allow  the  deduction,^upo»th6  reoapt 
of  the  residue  of  the  rent.  By  the  coounon  construio 
tion  of  thes^  words,  the  tewnt  ought  to  deduct  the  tax 
out  of  each  payment,  and  the  landJord  ou^^t  to  receive 
te  residue^  Ski  the  caae  stands  on  the  words  of  th« 
sMute.  Bwlbow.  i»  the  eaae  on  fitiJOk  reason?  JUwa are 
9diq;^  to  common}  eMie»  wd  oomnKia  undesstasdr- 
i^gk  but  lo  g9  on  fiN?«tt  years  utsileiM^aad  than  do* 
duct  the  tax  for  so  long  a  period  out  of  one  quarter's  rent 
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is  most  unusual :  the  inconvenience  of  such  a  con&tni<>* 
tion  of  the  act  is  manifest.  But  this  case  has  been  more 
extensively  argued,  and  it  has  been  said,  that  whatever 
be  the  true  construction  of  the  statute,  this  is  a  case  of 
money  paid  for  the  landlord,  which  he  is,  without  any 
reference  to  the  statute,  in  conscience  bound  to  allow* 
If  the  meaning  of  the  statute  be  clear,  then  the 
question,  whether  tHe  landlord  be  or  be  not  bound  in 
conscience  to  refund  this  money,  independently  or  the 
statute,  is  perfectly  immaterial.  But  is  the  landlord, 
in  point  of  conscience,  bound  to  allow  this  ?  How  can 
I  know  that  an  understanding  has  not  existed  during 
the  last  six  years,  that  the  tenant  should  have  his  house 
cheaper,  or  have  a  longer  term,  in  consideration  of  his 
not  deducting  the  land-tax?  Such  a  presumption  is 
raised  by  the  acquiescence  of  the  tenant  in  this  pay- 
ment for  so  long  a  period.  The  plea  does  not  allege 
that  the  payment  of  the  tax  was  made  before  the  dis- 
tress, and  the  landlord  might  have  every  reason  to 
think,  that  the  tenant  would  go  on  paying,  as  he  had 
done  before.  I  cannot  say  that  this  is  against  con- 
science. The  case  does  not  resemble  that  o(Saps/ordy. 
Fletcher^  which  was  the  deduction  of  only  a  single  pay- 
ment for  ground-rent ;  but  it  involves  a  most  important 
principle  recognized  by  the  coses  which  I  am  about  to  cite. 
In  Brisbane  v.  Dacres  (a),  where  the  Plaintiff  sought  to 
recover  money  paid  under  a  usage  held  to  be  illegal, 
though  there  was  a  difference  of  opinion  in  the  Court, 
GihbSi  C.  J.,  and  two  other  justices,  held,  that  where  a 
voluntary  payment  was  made  with  full  knowledge  of 
the  facts,  the  money  could  not  be  recovered.  Here^  in 
the  words  of  that  Judges  with  fiill  knowledge  of  the 
facts,  and  that  he  was  entitled  to  retain  this  money 
out  of  the  rent,  the  tenant  pays  the  fiill  rent  and  the 
transaction  is  closed.  The  language  of  Gibbs  C.J. 
Implies  also  to  this  case,  on  the  broad  ground  of  con- 
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science  and    convenience :     **  He  who   receives    the 
money  has  a  right  to  connder  it  his  without  dispute : 
He  spends  it  in  confidence  that  it  is  his ;  and  it  would 
be  most  mischievous   and    unjust,    if  he    who    has 
acquiesced  in  the  right  by  such  voluntary  payment, 
should  be  at  liberty,  at  any  time  within  the  statute  of 
limitations,  to  rip  up  the  matter  and  recover  back  the 
money.     He  who  has  received  it  is  not  in  the  same 
condition  :   he  has  spent  it  in  the  confidence  it  was 
bis,  and  perbf^  has  no  means  of  repayment"    Sir 
James  Mans/kld  C.J.  said,  **  I  think  it  would  be  most 
contrary  to  aguum  et  banum^  if  the  party  were  obliged 
to  repay  the  money  back.    For  see  how  it  is  i    If  the 
sum  be  lai^,  it  probably  alters  the  habits  of  his  life^—* 
he  increases  his  expenses:  he  has  spent  it  over  and  ov?er 
again,  —  perhaps  he  cannot  pay  it  at  all,  or  not  with- 
out great  distress.     Is  he  then,  five  years  and  eleven 
months  afterwards,  to  be  called  upon  to  repay  it?*  .  If 
therefore  the  case  turns  on  the  broad  ground  of  con- 
science this  is  decisive.    But  farther,  I. think  that  the 
case  on  the  property-tax  act  is  decisive :   the  cases  are 
exacdy  the  same^  excepting  that  in  the  language  of 
one  act  the  par^  is  **  required,"  in  the  other  he  is 
**  ordered"  to  deduct  the  tax :   the  Court  there  held  it 
a  voluntary  payment.     Lord  EUenborough  said,  <<  I- go 
on  its  being  a  voluntary  payment;   and  I  know  of  no 
principle  of  law  which  gives  a  right  to  recover  back 
money  so  paid."     Bayley  J.  said,'  '<  The  payment  was 
made  at  a  time^  when  it  was  in  the  tenant's  power  to 
have  deducted  the  sum  in  question.    He  must  have 
known  that  he  had  a  right  so  deduct  it :  knowing  this, 
he  chooses  nevertheless  to  make  this  payment.   .Then, 
that  is  a  voluntary  payment,  whidi  he  cannot  recover 
back  by  this  action."  {a)    It  is  not  necessary  for  us  to 
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ettteir  into  the  other  grumid  mentioned  by  Mr,  ^asticd 
Bqylejfi  one  is  sufficient,  and  the  case  is  exactly  in 
pointy  and  correct  in  principle.  I  am  therefore  of 
opinion,  that  the  Plaintiff  is  not  entitled  to  ba^e  an 
allowance  of  the  sum  he  has^  dahned. 


'  PABit  J.  I  am  of  the  same  opinion ;  but  I  admit 
that  at  first  I  was  of  a  different  opinion^  and  I  believe 
that  I  was  a  little  misled  by  Lord  KemforC%  doctrine.  On 
eonsiderationi  howcter,  I  am  felly  satisfied  I  wish 
not  to  be  sttpposed  to  imply,  that  a  set-off  can  bcr 
pleaded  in  replevin  (which  has  been  denied  ever' 
since  Absoiom  v.  iCnight  (a) ;  nor  to  throw  any  donbt 
on  the  cases  of  Sap^ord  t«  Fletcher y  or  Taylor  v^ 
Hamrar  bat  this  mnst  be  considered  as  a  volan- 
tary  pqrment,  which  the  Plaintiff  has  no  right  to 
recover  back.  The  first  case  on  this  subject  is  BiUne 
t.  lMmtey{h)  /  and  it  is  true,  that  in  Brisbane  v.  Dacres^ 
it  is  said  that  that  case  was  not  mudh  argued;  but 
whoever  sees  who  the  counsel  was  that  argued  that  case, 
(a  gentleman  who  never  abandoned  any  point  he 
thongfat  tenable^)  will  see  the  reason  of  what  he  didi 
He  was  asked  by  the  Court,  if  he  knew  of  any  case* 
where  a  vohmtary  payment,  made  with  full  knowledge, 
hod  been  recovered  back*  Tlien  came  Brisbane  and 
Ducres  in  this  Conrt,  and  lastly  DerAy  v.  Moore  .*  that 
was  a  case  on  the  property-tax  act ;  but  the  effect  of  the 
two  acts  most  be  l9ie  same.  In  Denby  v.  Moore,  several 
of  the  Judges  allude  to  the  possibility  of  a  fraud  on 
die  act ;  but  they  all  concur  in  considering  the  payment 
a  voluntary  payment  It  struck  me  as  very  probable 
in  the  present  casc^  that  fix)m  (he  tenant's  long 
aequiescence  of  six  years,  there  might  have  been  an 
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igrmnent  that  he  should  hs ve  the  home  at  a  lomm 
nie,  10  consideration  of  bis  not  deducting  the  land*tax* 
I  am  thefefbre  dearly  of  opinion  that  the  demurrer  is 
msU-feunded. 

BuRBouGH  J.  The  plea  in  bar  la  bad :  it  is.  ia 
tmtfa,  a  plea  of  set-K)fi|  and  no  odier.  The  languid 
used  i%  That  the  amount  of  the  whole  exoeeda  the . 
amount  of  the  rent  demandedt  which  is  the  common 
Isogoage  of  a  plea  of  setKiff.  I  should  not  luure  said 
thus  much,  but  fi>r  the  purpose  of  protestmg  agiunst  a 
pleaofset*off  in  replevin,  which  is  clearly  illegaL 

RlCHABOsoN  J,  I  am  opuniou,  that  the  Phuntitf 
oumot  by  his  plea  in  bar  in  this  actiout  which  is  re- 
plevin* avail  him$elf  of  those  sums  in  discharge  of  the 
rent,  after  this  long  period.  How  does  the  matter 
stand?  The  tenant  having  paid  the  landlord's  taxes 
for  any  pven  year,  is  supposed  to  have  paid  so  much 
of  ;die  rent  then  due.  Having  paid  2L  5s»  Gd.  in 
18l2f  he  ought  then  to  have  deducted  it ;  for  upon  this 
record,  he  mnst  say  that  all  the  rent  is  paid.  He 
ought  to  have  made  his  stand  ia  the  first  year;  but  with 
his  eyes  open,  he  paid  the  whole  rent,  and  therefiire 
paid  2^  As^  6ii.tQo  much;  aqd  a  pei^on  who  makes  a 
voluntary  payment,  wi  Ai  full  knowledge  of  the  circunh 
Btancf^  oannot  recover  Jit  back.  So  iBDenlsfYn  Moore* 
The  attempt  now  to  deduct  it,  is  an  attempt  to  recover 
it  back ;  for,  when  the  law  says  that  a  man  cannot 
recover  it,  it  means  that  he  cannot  have  the  benefit 
of  it.  This  is  clearly  a  volwtary  payment;  and,  on 
this  ground,  the  decision  doea  not  trench  oaSapffard 
V.  Fkichetf  or  Taylor  v.  Zamir^i  where  the  awn  in 
dispute  was  deduced  out  of  tba  next  rent  pqrabb. 
What  might  have  beea  the  real  dicumalaaoes  oS  tlie 
wa  are  ignorant ;   but  it  is  sufficient  that  this 
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is  a  voluntary  payment.  Upon  this  principle,  it  appear^ 
to  me  that  the  words  of  the  property-tai^  act,  and  the 
land-tax  act,  do  not  difiar  materially.  The  words 
•*  firat  payment,*'  found  in  the  property-tax  •  act,  are 
not  found  in  the  land-tax  act;  but  the  tenant  is  fully 
entitled  to  deduct  the  tax  out  of  the  year's  rent,  and 
ought  to  have  done  so.  T  will  not  say  that,  in  all 
cases,  the  tenant  is  wholly  excluded  from  deducting 
the  tax,  out  of  a  subsequent  year's  rent.  It  is  possible, 
that,  in  some  case  of  mistake,  he  might  be  entitled  to  do 
so ;  b^t,  clearly,  he  cannot  do  so  on  this  record.  It  is 
sufficient  to  say,  that  the  plea  does  not  cover  the  whole 
sum  claimed ;  and  if  any  part  is  left  uncovered,  the 
plea  in  bar  is  bad.  The  judgment  must  therefore  be 
for  the  avowant. 

Judgment  for  the  Defendant. 


Maj  13. 


Knight  v.  Dorsy. 


Ahee  bail  put 
in  and  justified, 
and  a  tubae- 
quent  demand 
oi  plea*  and 
time  allowed 
for  pleading* 
it  is  too  late 
to  move  to 
enter  an  exo- 
neretur  on  the 
bail-piece,  on 
thsgroundy 
that  the  plain- 
tiff has  not 
declared  on 
the  cause  of 
actioui  which 
he  swore  to  in 
his  affidavit  to 
hold  the  De- 
fendant to  bail* 


^H£  Defendant  was  arrested,  on  the  27th  of  April, 
under  an  affidavit,  in  debt,  for  the  hire  of  a  vessel. 
Bail  were  justified  on  the  3d  of  Man^*  On  the  4th  a 
declaration  was  delivered  in  assumpsit  on  a  contract  to 
hire  a  vessel,  and  a  breach  alleged  for  not  hiring;  it 
contained  no  count  for  the  freight  or  hire  of  the  vessel. 
A  plea  was  demanded  on  the  fifth,  and  four  days  time 
to  plead  given. 

deploy  Serjt.  on  a  former  day,  had  obtained  a  rule 
nisi  to  enter  an  exoneretur  on  the  bail-piece,  and  file  a 
common  appearance  •  for  the  Defendant,  cm  the  ground 
of  a  variance  between  the  affidavit  to  hold  to  bail,  and 
the  declaration.  Thedcdaration  shewed  that  the  action 
was  not  brought  for  the  hire  of  a  vessel  actually  em- 
14  ployed. 
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ployed,  which  was  the  cause  of  action  whereon  the 
Defendant  was  held  to  bail,  but  to  recover  damages 
fi>r  the  breach  of  contract,  in  not  employing  the 
vessel  according  to  agreement 

Lens  Serjt  now  shewed  caose^  and  contended,  >  that 
the  Defendant's  application  came  too  lat^  under  the 
dicamstances  above  detailed.  He  cited  CAiqnnan  ▼« 
Stum  (a),  where  the  application  after  plea  demanded 
was  held  to  be  too  late^  though  no  time  for  plead- 
ing had  been  asked  or  allowed ;  and  lyjrgeni  v.  Vi" 
wmi  {b)^  w^ere  an  irregularity  in  the  affidavit  to  hold  to 
bail  was  held  to  be  waived  by  the  Defendant's  putting 
mbsiL 

Copley^  in  support  of  the  rule.  The  Defendant's  ap- 
plication is  made  as  early  as  possible:  the  plea  was 
demanded  on  the  5th,  counsel  were  to  be  consulted,  and 
the  motion  was  made  on  the  7th.  In  Chapman  v.  Snow, 
there  was  no  variance  between  the  declaration  and  the 
aflUavit,  and  there  had  been  a  delay  of  twelve  days. 

Per  Curiam.  The  Defendant  is  too  late :  he  must 
come  at  the  earliest  moment. 

Rule  discharged* 

(a)  I  Bm.  &r  IW/«  13s.  (i)  I  BMtp  33Q« 
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jt{«j  X5.  Richardson  v.  Hali. 

The  husband  A  CTION  for  use  and  occupation  of  a  house  at  M(ir^ 

ii  not  liable  in  gate^  from  iMdy-day^  1817>  ^  Michaelmas^  in  the 

"/2S°oir.  «*^«  y^^'  at  the  trial  before  Baytey  3.  {Maidstone 

pation  to  pay  Spring  assizes  1819,)  the  facts  appeared  to  be  as  follow. 

for  the  enjoy.    ^^  MRchadmas^  1814,  the  wife  of  the  Defendant,  previ- 

iDent  Ok  a 

Jiouse  by  his     ously  to  her  marriage,  had  taken  the  house  in  qpestion^ 

wife  dum  sola,  at  the  yearly  rent  of  2QL    She  continued  tp  occupy  aa 

tenant  from  year  to  year.    AiLady'dcn^^  18t7t  ^^  P^4 

die  rent  then  due,  and  at  the  same  time  gave  iio^ce 

that  she  should  quit  at  the  ensuing  Michaelmas.    On 

the  8th  of  June^  181 79  she  married  the  Defendant,  and 

left  the  house  in  quesUon ;  but  her  servant  remained  in 

it  a  short  time  after  the  marriage.     A  verdict  was  taken 

fbr  the  Plaintiff  with  102.  damages;    the  Defendant 

having  leave  to  apply  to  enter  a  nonsuit,  on  the  ground 

)  that  the  Defendant's  wife  ought  to  have  been  joined  in 

the  action.    Accordingly, 

CqpUy  Seijt.  on  a  former  day  having  obt^ed  a  rule 
nisi  to  this  effect,' 

Zjens  Serjt.  now  shewed  cause  against  it  Whoi  the 
objection  was  urged  at  the  trial,  the  learned  Judge  who 
presided  thought  the  Defendant  was  liable  in  respect  of 
privity  of  estate  and,  if  so,  he  ought  to  be  sued  alone. 
The  rule  is,  that  wherever  a  debt  will  survive  for  or 
against  the  wife^  she  may  sue  or  be  sued  jointly  with  hw 
husband ;  and  f<M*  debts  or  engagements  which  the  wife  haa 
fully  and  clearly  incurred  before  her  marriage^  she  is  cer- 
tainly liable  after  her  husband's  death.  But,  in  the  pre- 
sent  case^  the  wife  was  never  liable  before  marriage:  the 
promise  to  pay  rent  was  connected  with  the  oocqpa^ti 
of  the  houses  and  nothing  could  be  doe  till  the  Mkhad^ 
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mas  after  her  marriage;  when  that  period  arrlTed, 
her  husband  was  the  only  person  answerable.  If,  there- 
fore, the  ease  rests  on  principle  alone^  the  action  is 
rightly  GonoelTed.  The  rent  not  having  become  due 
before  the  marriage,  the  wife  was  never  liable  dttm  sola : 
there  bdng  no  cause  of  action  till  after  the  marriage^  the 
wife  could  not  have  been  charged  if  she  had  survived  her 
bttsbond ;  and  he  alone  was  liable.  But  there  is  an  ex- 
press authority  on  the  point.  Comyn  C  B.  has  laid  it  {a) 
down,  that  for  rent  accruing  due  after  coverture  on  a  lease 
made  to  the  wife  dam  sda^  the  husband  shall  be  sued 
alone.  {Richardson  J.  Here  is  a  difficulty  from  which 
your  argument  does  not  relieve  us.  This  is  an  action 
for  use  and  occupation  by  the  husband.  How  do  you 
cafl  the  occupation  of  the  feme  before  marriage  the 
occupation  of  the  husband,  or  an  occupation  at  his 
tequest,  as  it  is  stated  to  be  in  th^  declaration  ?  Have 
you  considered  how  the  cases  of  Hutchinson  v.  Hewson  {b\ 
Drue  V.  1%om  (c),  and  Naish  v.  Tathck  {d)y  bear  on 
diis  part  of  the  sdlgect  ?]  In  Naish  v.  Tatlock^  it  was 
held  that  an  action  could  not  be  maintained  against  the 
■ssigiieea  of  a  bankrupt,  for  occupation  of  premises  by 
ihe  bankrupt^  unless  his  occupation  was  at  the  assigneei^ 
request,  or  they  had  adopted  his  occupation.  But 
assignees  are  not  liable  at  all  in  their  own  character; 
they  are  liable  only  for  their  own  occupation,  or  that 
which  they  have  adopted;  whereas  a  husband,  by  the 
very  act  of  marriage,  becomes  answerable  for  all  the 
contracts  entered  into  by  his  wife  dian  sola^  and  remain- 
ing unsettled  at  the  time  of  the  marriage.  In  Drue  v. 
Thom^  and  Mitchinson  v.  Hewson^  the  debt  was  com- 
plete and  perfect  in  the  wife  before  marriage^  and  would 
have  remained  a  charge  against  her  had   she  sur- 

(«)   Cam.  J>ig.f  Barott  and        ie)  Alejth  1%» 
Am%(Y.)  {d)%&BLzv>. 
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laved  her  husband.  Here  the  wife  was  married  ia 
Junes  and  there  was  no  debt  due  till  Michadmas^ 
IBurrough  J.  In  order  even  to  rai9e  thct  questioiiy 
whether  the  husband  could  be  liable  for  the  occupation  of 
his  wife  dum  sda^  the  Plaintiff,  in  his  declaration,  ought 
to  have  stated  the  &ct  that  the  wife  occupied  dum  sda^ 
and  the  husband  after  marriage;  whereas  the  Plaintiff 
has  stated  that  the  husband  occupied  during  a  period  in 
which  he  had  nothing  to  do  with  the  premises.]  His 
marriage  makes  him  liable  to  all  claims  on  his  wife,  in  re« 
spect  of  her  contracts,  dum  sola  f  and  if  the  test  were,  that 
the  actual  occupation  must  alwaysbe  proved tocorrespond 
with  the  allegation,  eVeii  a  joint  actionagainst  the  husband 
and  wife  would  not  lie;  for  where  the  wife  had  occupied 
during  part  of  the  time,  and  the  husband  during  die 
remainder,  there  could  be  no  joint  occupation  for  the 
whole  time.  There  must,  indeed,  be  some  occupation 
to  make  the  husband  liable  in  law ;  but  the  occupation 
of  the  wife  dum  tela  is  sufficient.  The  contract  is  made 
and  in  progress,  and  when  the  rent  is  due,  the  husband 
becomes  liable.  The  rent  cannot  be  apportioned:  it 
cannot  be  due,  in  one  right,  up  to  the  marriage^  and  in 
another  afterwards.  Besides,  the  occupation  is  a  second- 
ary object ;  for  where  a  house  'was  burnt  down,  and 
there  could  be  no  occupation,  yet  the  party  was  held 
liable.    Baker  y.  HoUpzaffeL  (a) 


Copley  and  T^ddy  Serjts.,  In  support  of  the  rule, 
contended  that  the  occupation  was  a  consideration  of 
primary  importance.  Where  a  house  is  burnt  down,  the 
tenant  remains  liable  in  respect  of  the  land.  The  de- 
claration in  the  present  instance  is  for  the  occupation  of 
the  husband,  and  at  his  special  instance  and  request; 
but-  the  facts  are  not  so,  and  there  was  no  request  by 


(a)  j(nUtiY»45» 


the 
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die  hafiband  fiir  the  previous  occapation  of  his  wife 
dMm  wla.     That  was  not  an  oocopatioD  by  him  or  at 
Us  iostanoe.     Wherever  there  is  a  contract  by  the  wife 
hefcre  marriage^  and  an  action  is  brought  after  the 
marriage  im  that  contract,  the  wife  must  be  joined ;  ibr 
it  does  not  otherwise  appear  how  the  husband  becomes 
chargeable;,  and  he  may  have  no  other  notice  of  the 
drfiL    It  is  dear  fiom  the  case  of  Naish  y.  TaOoct, 
that  the  occupation  allied  must  be  proved ;   and  if  a 
party  be  sued  for  the  occnpadon  of  another,  it  must  be 
ihewn  that  such  occupation  was  at  the  Defendant's 
leqnesL      The  cases  with  respect  to  the  joinder  of 
husband  and  wife  are  indeed  in  some  confusion,  and  . 
the  rufes^  that,  where  the  charges  to  which  the  wife  is  liable 
Am  sola  survive  to  her   after  the  husband's  death, 
husband  and  wife  must  be  sued  jointly ;  and  that  where 
they  are  sued  jointly,   the  charge  survives,   do   not 
mudi  assist;  for  there  are  many  cases  in  which  they 
may  join  or  be  joined,  or  not,  with  equal  propriety. 
The  authority  dted  from  Cam^  only  proves  that  a 
husband  can  be  sued  for  rent  on  a  lease  to  the  wife 
dtim  solOf    where  the  whole  rent  has   accrued  since 
marriage.    But  that  is  a  case  where  debt  is  brought 
for  rent  arrear.  ^Debt  for  rent  lies  either  in  respect 
ci  a  contract  or  of  the  occupation,  bat  an  action  for 
use  and  occupation  lies  for  the  occupation  only,  and 
the  words  of  the  statute  (a)  are  strong  to  this  efTect ;  it 
therefore  becomes  material  to  ascertain  what  was  held 
and  enjoyed,  and  at  whose  request.     But  here  was  no 
request  by  the  husband  for   the  occupation  previous 
to  marriage,   and  it  is  admitted  the  rent  cannot  be 
apportioned. 

Dallas  C.  J.     We  think  that  in  this  case  the  hus« 
band  is  not  liable  in  this  form  of  action,  without  en- 


{a)  II  (r.S.  c«l9«  t'i4* 

£  3  quiring 
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1819.       quiring  in^hether  he  would  be  liable  in  an  actiOD  of  a 
j^j^jyjgQjj  differeut  description.     This  is  an  action  given  by  the 
V.         statute  for  use  and  occupation.     The  use  and  occu- 
^^^^^^       pation  is  made  the  measure  of  the  damages,  and  the 
PlaintijBT  can  only  recover  to  the  extent  of  the  occu- 
pation proved.    What  are  the  facts  here?  The  demise 
was  made  to  the  wife  at  her  instance  and  request 
before  marriage :  a  great  part  of  the  occupation  was  by 
the  wife  before  marriage,  at  her  instance  and  request, 
and  not  at  the  instance  of  the  husband.     In  Naish  v. 
Tatlock    the  words   •*  special  instance  and  request** 
were  held  to  be  words  of  substance  and  not  of  form* 
I  admit  the  distinction  made  by  my  Brother  Lens 
*  between  the  nature  of  the  assignees'  liability  and  that 
of  the  husband;  namely,  that  the  assignees  cannot  be 
liable  without  express  occupation  or  request,  whereas 
the  husband,  by  operation  of  law,  contracts  the  liability 
of  his  wife  without  any  express  promise.     But  this, 
though  a  distinction  in  fact,   is  not  in  this  case  a 
distinction  in  principle.     The  words  of  the  judgment 
in  Naish  v.  Tatlock  are,   "  What  is  given    by  this 
statute?   A  reasonable  satisfaction  for    the   use   and 
occupation  is  the  thing  intended  to  be  given ;  the  form 
of  action  marked  out  (being  enlarged  by  a  necessary 
construction,    so  as   to  be  allowed  to  be   maintained 
without  an  express  promise)  is  the  proper  form  in 
which  such  reasonable  satisfaction  is  to  be  received; 
but  the  reasonable  satisfaction,  which  in  its  own  nature 
must  apply  to  something  specific,  by  which  it  can  be 
estimated,    being  here  given  for  use  ond  occupation, 
and  for  nothing  else,  it  is  a  remedy,  which  in  its  own 
nature  is  not  co-extensive  with  a  contract  for  rent,  nor 
does  it  seem  to  have  been  within  the  scope  and  purview 
of  the  act,  to  make  this  remedy  co-extensive  with  all  the 
remedies  for  the  recovery  of  rents  claimed  to  be  due  by 
the  mere  force  of  the  contract  for  rent.    The  statute 

meant 
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mmni  to  provide  on  easy  remedy  in  the  siinple  case  of  1819. 
actual  oocapadon,  leaving  other  more  complicated  cases 
to  their  ordinary  remedy.  In'  the  case  now  under 
consideration^  the  Plaintiff  must  be  left  to  such  other 
remedy  as  she  may  be  advised  to  pursue :  she  cannot 
recover  in  an  action  for  use  and  occupation,  without 
proof  of  the  use  and  occupation  alleged ;  and  if  she 
csn  recover  at  all  in  this  form  of  actioOi  against  one 
man  for  use  and  oocppation  by  another  (as  to  which 
we  give  no  opinion)  it  must  be  upon  the  ground  of  that 
ooGupation  having  been  permitted  at  his  request,  and 
that  request  must  be  proved/'  Here^  the  former  part 
of  the  occupation  is  by  the  wife  alone^  and  not  by  th^ 
husband;  no  request  by  the  husband  b  shewn;  and 
therefore  that  which  is  alleged  has  not  been  proved,t 
and  the  Plaintiff  is  not  entitled  to  recover. 

Pabjl  J.  I  am  of  the  same  opinion.  In  the  case, 
of  the  house  burnt  down,  there  was  stiU  an  oocupatioA 
of  the  land;  and  the  argument  that  there  can  be  nut 
^portioBment  of  the  rent  tells  for  the  Defendant. 

BuRBonoH  J.  There  was  no  occupation  by  the 
husband  for  the  formar  part  of  the  half  year,  id  fiust 
or  in  law.  It  is  true  that  the  contracts  of  the  wife  are 
charged  on  the  husband  by  the  act  of  marriage^  but 
the  rent  to  Michaelmas  was  an  entire  thing,  and  uple^ 
the  whole  became  due^  part  could  not.  The  special 
histance  and  request  is  material,  according  to  the 
snb}ect-matter,  and,  as  was  held  in  Naish  v.  Tatiock,  it 
must  be  proved  here^  but  it  cannot  apply  to  a  time  at 
which  the  husband  had  no  right  and  no  enjoyment* 
The  dedahition  here  being  framed  as  in  an  ordinary 
case  of  use  and  occupation,  and  not  specially,  the 
Plaintiff  cannot  recover.  If  an  action  of  debt  had 
been  brought^  the  declaration  might  hme  stated  in  a 

E  4  pUun 
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^^^^'^     plain  way  the  fects  of  the  case,  and  the  Plafntiff  might 
have  recovered.     In  this  action  he  cannot* 

Richardson  J.  I  am  of  opinion  that  this  action 
for  use  and  occt^pation  cannot  be  maintained.  Naish  v. 
Tatlock  is  an  express  authority  to  shew,  that  the  remedy 
by  action  of  use  and  occupation  is  not  co-extensive  with 
the  action  of  debt  for  rent.  The  effect  of  that  decision 
is,  that  the  statute  gives  a  collateral  remedy  for  the 
actual  holding  in  cases  where  it  might  be  difficult  to 
sustain  the  action  of  debt.  In  the  present  case,  the 
actual  occupation  of  the  Defendant  was  only  from  the 
8th  of  Jime  till  the  end  of  the  half  year,  therefore  there 
was  no  occupation,  as  alleged,  for  tlie  previous  time. 
If  on  the  8th  of  June  the  wife  had  sold  her  interest,  no 
action  could  lie  against  the  vendee  for  her  occupation ; 
he  would  have  been  a  stranger,  and  the  husband  was 
equally  a  stranger  to  her  occupation.  My  Brother  Lens 
distinguishes  this  case  from  that  of  Naish  v.  Tatlock^ 
because  the  husband  is  liable  by  operation  bf  law  for 
his  wife's  contracts,  while  the  assignees  of  a  bankrupt 
are  only  chargeable  in  their  own  character.  It  is  true 
that,  generally  speaking,  for  contracts  entered  into  by. 
the  wife  dum  sola^  the  husband  is  jointly  liable,  but  the 
occupation  in.  this  case  was  the  same  as  if  it  had  been 
by  a  stranger.  No  injustice  is  done  by  this  decision,  for 
the  Plaintiff  may  find  some  other  remedy. 

Rule  discharged. 
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1819. 

Wilson  v.  Weller  and  Another. . 

TlEPLEVIN.    The  Defendants  made  cognizance  as  '^^ere  the 

bailiflb  of  H.  Hcpkinsy  Esq.,  a  justice  of  the  peace  for  ttatute  of  li- 
the county  of  Sussex^  and  said  that  at  the  time  Mfhen,  ^^^^J^^^ 
&C.,  Join  Cromeller  was  a  labourer,  and  at  the  time  jumdktioiito 
of  his  making  his  complaint  in  the  cognizance  mentioned,  examine^upon 
there  wais  due  to  him,  as  such  labourer,  from  the  Plain*  ^3^^,  &c.  sad 
tiff,  a  sum  of  money  under  the  sum  of  5/.,  to  wit,  S/.  4^.  to  make  order 
ferwages.for  work  and  labour  done  by  the  said  J.  C.  o7^n«»^ 
for  the  Plaintiff;  that  thereupon  J.  C.  made  his  com*  such  lemuitt 
plaint  to  H.  Hopkins^  being  such  justice,  and  duly  made  "da  iiu,gi»- 
opth  before  him  that  the  Plaintiff  had  refused  to  pay  to  jadication  on 
him  J.  C.  the  said  sum  of  S/.4«.;  that  thereupon  the  said  t^  a^  svert 
justice  summoned  the  Plaintiff  to  appear  before  him  on  ^j^Toowth. 
the  29th  of  September^  1817,  at  the  parish  otJBrigktdn^  and  an  exami- 
stone,  to  answer  that  complamt;  that  the  Plaintiff  did  M^ononoatli, 
appear,  and  tbereupdn  the  said  J.  C,  in  the  presence  petent  in  re-' 
and  hearing  of  the  Plaintiff,  did  duly  make  oath  and  plerinfbrtakp 
swear  before  the  said  Justice^  that  the  said  S/.  45.  was  *^5«^^fo^ 
justly  due  to  him  the  said  J.  C,  and  that  the  Plaintiff  the  Plaintiff  to 
had  refused  to  pay  the  same^  and  that  the  Plaintiff  lJ««*inl»rof 
shewed  no  just  cause  why  he  should  not  pay  the  same,  made  under  a 
Whereupon  the  said  justice  duly  made  his  order  in  warrant  of  dis- 
writing  under  his  hand  and  sea],  and  did  thereby  ad-  ^*^JJ^  ^ 
judge,  order,  and  determine,  that  the  Plaintiff  should  that  adjudlca- 

pay  to  the  said  J.  C.  the  said  sum  of  SL  4s..  which  ap-  ^^*  *^5.?* 

'  r     servant  did  not 

peared  to  the  justice  to  be  just  and  reasonable  to  be  dulymakeoath 

paid  by  the  Plaindff  to  the  Defendant,  as  and  for  his  y>fon  the  ma* 
wages  land  expenses  as  aforesaid,  of  which  order- the  Se^cUim- 
Plajntiff  had  due  notice;  that  a  demand  of  that  sum  was  ed  was  justly 
^  due  t9  him  for  wages. 

4.  Nor  can  he  plead  that  the  sum  claimed  was  not  due. 

Where  a  magistiate  has  competent  jurisdiction,  and  adjudges*  and  en  refusal  to 
pay  issues  a^.wairant  of  distress  and  /sarfe*  th^good*  takea  under  it.  are  not  r^/gk^ 
able.    Dictum  ptr  Bicbardion  J. 

made 
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made  from  the  Plaintiff  bat  that  he  did  not  pay  the 
same^  wherenpon  the  said  juBtice,  on  the  20th  of  Ndvem^ 
ber  in  the  same  jear,  duly  made  md  issued  his  warrant 
in  writing,  under  his  hand  and  seal,  directed  to  the  con- 
stable of  the  hundred  of  WhdUAcne  and  his  head- 
borough,  whereby,  aft^. reciting  the  complaint^  sum- 
mons, hearing,  adjudication,  order,  notice,  demaad^  and 
HOB^payment,  he  commanded  the  said  constable  and 
headborough  to  make  distress  of  the  goods  and  chatteb 
of  thd  Plaintifl^  and .  if  within  the  space  of  three  days 
next  after  such  distress  by  them  mad^  the  stun  ofS/*  4f., 
together  with  charges  for  taking  and  keeping  the  dis« 
tress*  should  not  be  paid,  that  then  the  constable  and 
headborough  should  sell  the  said  goods  and  chattd^  and 
out  <^  the  money  arising  by  the  sale  thereof  should  pay 
Ae  sum  of  32. 4«.  to  the  sakl  J.  C,  returning  the  over- 
phis,  ftc*  to  the  Pkintiff:  The  Defendants  then  stated 
that  diey,  being  constable  and  headboreogh,  did  distrain 
and  seUL the  goods;  wherefore^  &C.  To  this  cegnisaace 
the  Plttntiff  pleaded  in  bar,  (with  a  protestatioii  in 
<acfa  1^  that  J.  C  was  not  a  labdurar,)  first,  that 
there  was  not  due  to  J.Cf  as  such  labourer,  the 
sum  of  3/.  4^.  for  wag^  for  work  and  Idbour  done 
hy  hun  in  the  service  of  the  Plaintiff  Secondly^  tfiat 
J.<X  did  not  on  the  29th  ot  SepUmbar^  1S17»  duly 
aaake  oath  and  swear  before  the  said  justice,  that  the 
ittid  sum  of  SL  4s.  was  justly  due  to  J.C  for  wages  for 
work  and  labour  done  by  Um  in  the  serviee  of  the 
Plaintiff  To  these  plsas  there  was  a  dsmunrer  and 
joinder. 


TadAf  Serjt,  in  support  of  the  denlnKrer.  The 
Difeadanfes  are  entitled  to  die  judgment  of  the  Ckmrt 
npoB  two  grounds;  first,  because  this  is  not  the  sut|)iect  of 
rq[)Iewu  Secondly^  because  the  dekermiBatioD  ^a 
magislkratem this  solgecritf  And  and  ecmdtiaive.    Astio^ 
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the  fint^point,  it  19  clear,  that  if  the  goods  were  takea  by 
virtue  of  the  jadgment  of  a  court  of  competent  juridictioiH 
this  action  does  not  lie.  In  the  King  v.  Monkhouse{a\  the 
G>nrt  granted  an  attachment  against  the  nnder-sheri£^ 
for  granting  a  replevin  of  goods  distrained  on  a  cob- 
▼icdon  for  deer^stealing,  on  the  ground  that  the  con- 
viction   was  conclusive^    and  its    legality  not    to  be 
questioned  in  a*  replevin ;  and  if  this  holds  upon  a  con« 
viction  for  deer-stealings  so  will  it  hold  in  this  case, 
which   is  the  case  of  a  conviction  on  the  statute  of 
labourers,  {b)     The  case  is  therefcMre  reduced  to  this 
question,   viz.  whether  or  no  the  justice  had  juris- 
diction.   It  will  be  contended,  on  the  other  side^  that 
the  oath  of  the  party  is  essential  to  the  jurisdiction ; 
but   the  whole   of   the    di£ferent   provisions    of  .the 
statute  (c)  disaffirm  this  proposition.      The  statutea 
5  EUz.  [d)^  and  1  Jac.  1.  {e)^  were  the  parents  of  this 
statute,  and  no  oath  is  neceteiry  under  them*    Where 
the  oath  is  introduced  as  essential  to  the  jurisdiction, 
the  statutes  are  express  on  the  subject.   I^  then,  a  court 
has  jurisdiction  of  the  cause,  and  proceeds  inoeno  ordinep 
or  erroneoudy,  no  action  lies  against  the  party  whp  sues, 
or  the  officer  who  executes  the  process;  but  where  the 
Court  has  no  jurisdiction  oS  the  cause,  there  the  whole 
proceeding  is  coram  nanJudicefBMid  an  action  lies;  a%  if 
the  Court  of  Common  Pkas  holds  plea  in  an  appeal  of 
death,  robbery,  or  any  other  appeal,  and  tiie  Defendant 
is  attainted,  it  is  coram  non  judicci  but  if  the  Court  of 
Common  Pleas  in  a  plea  of  debt  awards  a  capias  against 
a  Duke^  Earl,  &c.,  which  by  the  law  doth  not  lie  against 
them,  and  that  appears  in  the  writ  itsdf  ;  and  if  the 
sheriff  arrests  them  by  force  of  the  eapiaSf  though  the 


1819. 


(4)  Sir*  ss84« 
{h)  so  0.  %•  c.  19. 
(t)  so  G,  St  €•  xy* 


{J)  5  BU  tf.  4*  A  xz. 


writ 
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Wilson 

WsLLZtt. 


1819.       writ  be  against  law,  notwithstanding,  inasmuch  as  the 
Court  has  jurisdiction  of  the  cause,  the  sheriff  is  ex- 
cused, (a)     The  statute   5  Eliz.  had  first  passed,  but 
that  being  pregnant  with  inconvenience,    this  statute 
enacted,   <*  That  all  complaints,  differences,  and  dis- 
puted which  shall  happen   or   arise  between   masters 
or   mistresses  and  servants  in  husbandry,   who  shall 
be  hired  for  one  year  or  longer,  or  which  shall  happen 
or  arise  between  masters  or  mistresses  and  artificers, 
&c«  and  other  labourers  employed  for  any  certain  tim^ 
or  in  any  other  manner,  shall  be  heard  and  determined 
by  one  or  more  justice  or  justices  of  the  peace  of  the 
county,  &C.  where  such  master  or  mistress  shall  inhabit, 
although  no  rate  or  assessment  of  wages  has  been  made 
that  year  by  the  justices  of  the  peace  of  the  shire,  rid- 
ing, or  liberty,  or  by  the  mayor,  bailifis,  or  other' head 
officer,  where  sych  complaint  shall  be  made,  or  where 
such  differences  or  disputes  shall  arise,  which  said  jus- 
tice or  justices  is  and  are  hereby  empowered  to  examine 
upon  oath  any  such  servant,  artificer,  &c.  touching  any 
Buch  complaint,  difierence,  or  dispute;  and  to  make 
\such  order  for  payment  of  so  much  wages  to  such  ser- 
vant, artificer,  &c.  as  to  such  justice  or  justices  shall  seem 
just  and  reasonable,  provided  that  the  sum  in  question 
do  not  exceed  lOL  with  regard  to  any  servant,  nor  5/. 
with  regard  to  any  artificer,  && ;  and  in  case  of  refusal 
or  non-payment  of  any  sums  so  ordered,  by  the  space  of 
one-and-twenty  days  next  after  such  determination,  such 
justice  and  justices  shall  and  may  issue  forth  his  and 
their  warrant  to  levy  the  same  by  distress  and  sale  of 
the  goods  and  chattels  of  such  master  or  mistress,  of 
person  eroploybg  such  artificer.  Sic.  rendering  the  over- 
plus to  the  owners,,  after  payment  of  the  charges  of  such 
distress,  and  fiale.**  (&)     The  statute  only  recommends 


(a)  10  Co.  76«  0.  cue  of  the  Minhalsca. 
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the  magistrate  to  examine  on  oath*  but  doeg  notmake 
it  an  indispensable  condition;  and  if  be  hto  juris- 
diction, then,  according  to  Bex  v.  Monkhamcy  the  pro- 
ceeding is  Gondusive*  If  sc^  this  distress  and  sale 
^ven  by  the  statute  is  not  subject  to  replevin,  but  is  in 
the  nature  of  a  statutory  execution.  Goods  are  only  re» 
plevisable  where  they  are  taken  by  way  of  (a)  distress. 
Replevin  is  a  remedy  grounded  upon  a  distress,  being  a 
re-deliverance  to  the  first  possessor  of  the  thing  distrained^ 
on  security  given  by  him  to  try  the  right,  an^  to  rede- 
liver the  distress  if  judgment  shall  be  iBigainst  (d)hinu 
But  the  present  is  a  case  of  execution  directed  to  be 
levied  by  distress  and  sale^  and  therefore,  judgment 
jro  retomo  habendo  cannot  be  awarded.  The  side  shews 
that  this  process  is  in  the  nature  of  an  execution..  In- 
struments of  husbandry,  and  other  things  exempt  from 
distress  at  the  common  law,  are  not  exempt  from  dis- 
tress for  a  poor-rate  (c),  which  like  the  present  is  virtu- 
ally an  executicm : 


1819. 


Ondam  Serjt,  in  support  of  the  pleas.  The, Defend- 
ants, fieeling  that  the  oath  has  not  been  properly  made, 
endeavour  to  erect  a  jurisdiction  unknown  to  the 
common  law,  and  attempt  to  establish  this  mon- 
strous proposition,  that  a  magistrate  can  examine 
otherwise  than  on  oath.  Here  two  oaths  were  neces- 
sary, the  one^  without  which  the  summons  could  not 
be  executed,  the  other,  without  which  the  complaint 
could  not  be  heard  by  the  magistrate.  Replevin,  it  is 
said,  will  not  lie  here,  and  Bex  v.  Mcnkhouse  is  cited  in 
support  of  this  principle ;  but  that  case  has  been  over- 
ruled by  Mlward  v.  Caffinid).  Fletcher  v.  Wilkins{e) 
is^very  strong  in  favour  of  the  Plaintiff,  and  the  whole 


{a)  Go.  UtU  X45-  ^ 
(h)  BulhN.P.sz. 
U)  3  Salk.  136.  4* 
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ISld.  tenor  of  tfiat  case  tends  to  shake  the  arguments  of  the 
Defendant.  It  is  urged  on  the  other  side,  that  here  is 
a  provision  for  distress  and  sole,  and  that  if  the  goods 
are  sold,  there  can  be  no  judgment  for  a  return ;  but  it 
is  the  frequent  practice  for  juries  to  find  the  value  of 
the  goods  replevied,  and  for  the  Court  to  award  that 
-value  instead  of  a  ^return  of  the  pledge.  The  cogoi- 
xaoce  is  bad  in  the  material  part,  for  no  warrant  of 
iKstress  can  issue  till  twenty-one  days  have  elapsed  after 
the  demand,  and  then  only  in  case  of  refusal ;  but  by 
the  pleadings  it  does  not  appear,  either  by  reference,  ot 
express  averment,  that  the  Defendants  waited  twenty* 
one  dap: 'every  date  is  laid  under  a  scilicet.  {Bt/tr'^ 
rucigft  J.  There  are  more  than  twenty-one  days 
.between  the  29th  day  of  September ^  on  which  the  ad- 
judication is  averred  to  have  been  mad^  and  the  21st  of 
NtwenAer^  on  which  day  the  warrant  of  distress  is 
aveiTed  to  have  been  issued,  and  the  Court  is  not  to 
intend  that  all  this  is  bad.]  The  Court  will  not  hold  that 
this  statute  intended  to  create  a  jurisdiction  not  upon 
oaCh.    He  also  dted  Fentm  v.  Boyle,  {d) 

DxeU^f  in  reply,  said,  that  his  ai^gument  was  founded 
on  the  ground,  that  the  ^ath  first  mentioned  in  the 
statute^  and  which  is  not  the  oath  first  mentioned  in 
these  pleadings,  is  not  necessary  to  give  the  magistrate 
jurisdiction.  He  contended  that  the  law  as  laid  down 
Jn  Bexr.  MofMouse  had  not  been  impeached.  Here 
a  judgment  is  exercised  by  the  magistrate,  whose  office 
IB  not  merely  ministeriaL 

Dallas  C  J.    I  think  there  is  no  doubt  in  this  case. 
'Ihd  question  Uf  whedier  the  magistrate  has  jurisdie- 

(4)  »iV;&'399. 
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tkni,  and  he  has  jarisdictuHi,  oo  Gomplaint  made  to  him 
on  oath,  to  enquire  whether  a  servant  has  wages  due  to 
him  irom  his  master.  The  magistrate  has  exercised  that 
jnrisdictioa  which  the  statute  has  given  him.  This  case 
is  quite  diflferent  from  the  case  of  Mihxtrd  v.  Q^ffin. 
There  the  premises  were  not  in  the  occupation  oF  the 
party,  and  therefore  the  overseers  of  the  poor  had  no 
jurisdiction  to  rate  him;  nor,  consequently,  had  the 
magistrate  any  jurisdiction  to  confirm  the  rates,  bsfl 
here  the  magistrate  has  a  jurisdiction  which  he  has 
prcqperly  exercised. 

BuBROUGH  J.  In  Milward  v.  Coffin  the  overseors  of 
a  parish  rated  a  man  who  was  not  in  occupation.  They 
had  no  authority  to  rate  him.  All  that  the  justices 
afterwards  did  could  not  make  such  an  illegal  act 
good. 

Pabk  J.  of  the  same  opinion. 

RiCHA&DSON  J.  It  is  clear  that  this  action  will  not 
Ue.  In  BacQfiis  Abridgment  (a)  it  is  said,  that  where 
dktress  and  sale  are  given  by  act  of  parliament,  replevin 
does  not  lie;  but  attachment  will  not  be  granted  against 
the  under-sheriff  who  grants  the  replevin.  It  might  as 
well  be  said,  that  in  a  conviction  under  the  game-laws 
the  matter  could  be  ripped  open  again  upon  the  allega- 
tion that  the  examination  was  not  on  oath.  It  cannot 
be  in  all  cases  necessary  to  examine  the  parties  on  oath ; 
as  for  instance,  in  a  case  where  they  agree  on  the  state- 
ment of  the  fiurtis. 

Judgment  for  the  Defendants, 


«S 


1819. 

WkLBOBT 
V. 

Weubu 


(tf)  Bae.  Atr.  sih,e^  voL6*  ^s^  Refkvin  (C)}  Brad4bav/% 
VoL.1,  •E  8 
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jTtff  i4;     FowLSE  t;«  The  Inhabitants  of  the  Hundred  of 

LONINBO&DUOH. 


In  order  to 
bring  as  action 
against  the 
hundred  on 
theitat.9G.z. 
f .  »ft.9  the  n<^ 
tice  reqaved 
by  the  statute 
must  be  given 
to  some  of  the 
bhabitantt  of 
the  hundred 
^fvthe 
FlaintiflP*s 
examinatKNi 
on  oath  is  de- 
livered to  ike 
nagtstnte* 


TpHlS  Was  an  action  on  the  statute  cf  d  OA.  c^i.to 
recover  damages  for  ft  bam  that  had  been  set  on 
fire  by  soihe  person  or  persotis  nnkndwn*  At  the  trial 
before  Bdj/tey  J.,  at  the  Maidstone  Spring  assizes,  1818, 
it  appeared  that  the  Plaintiff's  examidatton  on  oath  had 
been  delivered  in  to  a  magistrate  before  the  notice  re- 
quired by  the  statute  had  beeii  given  to  two  inhabitante 
of  the  hundred.  An  objection  was  tftken  to  this,  and 
the  jury  were  directed  to  find  a  Verdict  for  ti^  Rainttf? 
with  leave  for  the  Defendant  to  move  to  set  it  aside  and 
enter  a  nonsuit.  Accordingly  Vaughan  Serjt.  on  a  fbf« 
mer  day  having  obtained  a  rule  nm,  on  the  ground  that 
the  notice  required  by  the  statute  to  be  gtven  to  two  in- 
habitants of  the  hundred  ought  to  have  preceded  and 
not  followed  the  examination  dn  oibth  dtilvered  in  td  the 
magistrate^    ~ 

Lens  Seijt  now  shewed  cau^e  Against  the  rul^.  Evdn 
if  it  should  be  thought  convenient  that  such  a  fi^dla^ 
lion  as  that  now  contended  fbt  should  be  observed,  yet 
there  were  no  words  in  the  act  to  justify  sudi  a  con- 
struction. No  person  shall  be  enabled  to  recover  unless 
he  shall,  within  two  ditys  afteh  the  ddtti'age  or  is^^xxrj 
done  him,  give  notice  of  the  oflTence  done  and  CtS^^ 
mitted,  linto  some  of  the  inhabitants  of  some  town, 
village,  m  hamlet,  msar  imtb  the  place  where  such  fact 
shall  be  committed,  and  shall,  within  four  days  after 
sHob  Bolfee,  give  in  his  ejcan^inalion  upon  oath,  or  the 
examination  upon  oath  of  his  servant  or  servants,  that 
had  the  care  of  his  house,  &c.  before  any  juslie^  of 

peace 
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peiC^  df  A«  county  (a).    All  tbftt  fe  required  i%  diat       1819. 
there  should  be  notice  of  the  fact;  but  a«  the  party        '  '  ' 
aggrieved  is  not  required  to  give  notice  of  the  name  ^ 

of  (he  tndirisCrate  t6  whom  he  intends  to  delirif  his  '^^  hihMi* 
examiiMitidQ,  tior  of  the  time  when  he  is  to  deliver  j^mtKwo^ 
i^  it  Would  be  nugatory  to  insist  that  the  notice  to 
the  IfihiiMtants  should  precede  the  making  of  the  de- 
polition.  The  notice  of  the  fact,  which  is  all  that 
the  stutttte  laequires,  wduld  not  asrist  the  inhabitants 
in  ascertaii?ing  what  magistrate  was  to  receive  th^ 
depoaitiM,  or  the  time  at  which  1k^  was  to  receive  jt« 
Even  if  the  Inhabitants  should  learn  when  and  where 
this  would  take  place,  to  what  purpose  should  they 
attend?  The  pftrty  is  simply  taBed  on  to  deliver  in  a 
wHttetl  de^dritioli  on  (Mil ;  this  the  magistrate  is  bound 
to  receive  without  question,  and  his  office,  instead  of 
being  judicial^  is  ptirely  flMiMM*  In  TkurteUy.  The 
bhabitanis  of  the  Hundred  ofMidford  {b\  Lord  Ellen- 
hortM^h  said,  that  liie  word  examination  in  this  act  is 
incorrectly  used,  and  that  a  written  declaration  is  what 
WM  Mut.  Thin  is  A  redlriotive  Act,  and  th«  Cwt% 
w91  jtot  add  to  the  Restriction  impoMi  hj  it :  though 
foinr  dijs  afttfr  ^tbe  notice  are  allowed  for  making  the 
dedalatiOBi  or  rather  depoBilio%  thai  provision  Is  only 
dJmctMryt  not  isftperative;  and  for  augbt  that  appears 
i«  the  act,  the  deposition  mky  be  made  at  the  same 
time  tha  notice  is  given*  The  preset  motion  is^  in 
eikt,  an  attenlpt  to  engraft  a  legidative  improvement 
OB  the  act^  if  it  could  be  deemed  an  improvement,  that 
the  inhabitants  should  attend  the  delivery  of  the  depo- 
sition. Were  this  to  be  the  effect  of  the  statute,  it  might 
be  contended  «t  oace^  that  it  would  be  much  better  to 
bate  the  whole  niaiter  tried  before  the  justice. 

{a)  9  G.  I.  c,  as*  j.  8.     ^  {b)  j  £«//,  400. 

Vol.1.  •?  Vaughan 


60  CASES  IK  EASIER  TERM 

1819.'  Vaughan  Serjt.,  in  support  of  the  rule,  was  stopped 

'  -v^^  by  the  Court. 
Fowler 

The  Inhabit-  DALLAS  C.  J.  The  only  question  is,  not  what  the 
^^  ^  act  ought  to  have  said,  but  what  it  has  said.  It  has  said 
BOUGH.  that  the  party  shall  within  two  days  after  the  bffence 
committed  give  notice  to  some  of  the  inhabitants  of 
the  hundred,  and  within  four  dqrs  after  such  notice 
deliver  in  his  examination.  The  &cc  is,  that  in  this  case 
the  delivery  of  the  examination  has  gone  before  the 
notice,  and  unless  we  can  construe  before  to  mean  qfter^ 
the  provision  of  the  act  has  not  been  complied  with. 

The  rest  of  the  Court  concurring,  the 

Rule  was  made  absolutes 


M^  1$.  Butler  t;.  Brown. 

The  statute  ^HE  Plaintiff  had  arrested  the  Ddendant  upon  an 

s^s^'{^ii\ow.  affidavit  of  debt  for  16/.  145.  for  rent;  the  Defend- 

iDg  cosuto  a  ant  paid  into  court  2/.  175.  6d.,  which  the  Plaintiff  took 

Uefei^t,  ia  ^^^     j^^  prothonotary,  in  taxing  for  the  Plaintiff  his 

without  pro-  coste  of  suit,    allowed  him  therein  the  costs  of  the 

bable cause,  arrest;  whereupon  Lens  Seijt.,  on  a  former  day,  had 

doe«  not  ex.  obtained  a  rule  niw,  on  the  statute  4S  G.  S,  c.  46.  5. 8., 

tend  to  r-— 


where  a  De-  fo^  reviewing  the  taxation,  disallowing  the  costs  of  the 

fendant  pays  Plaintiff,  and  for  taxing  the  Defendant  his  costs,  on  the 

S^  wd  authority  of  Laidlaw  v.  Cockbum.  (a) 
the  Plaintiff 

takes  it  out,  Vaughan  Seijt  on  this  day  shewed  cause  against  the 

a  much  smaller  "*^®»  citing  the  several  authorities  r^rred  to  in  the 

gam  than  that  ensuing  judgment 
for  which  the 
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Dallas  C.  X    It  lum  been  decided  in  fi^  oum  sab-        181SL 
seqaent  to  the  case  of  LmOaw  t.  CbdUvni,  that  the       j^L^ 
statute  is  not  applicable  to  die  pnsent  ciKaiiittaaoe8» 


Pabk  J.  A  case  of  IHn  v.  itofyiieuxf  which  is 
not  in  print,  was  decided  in  this  Court  in  Trinitf 
IWm,  181(&  And  it  appeftn  by  the  latter  part  of  the 
report  of  the  case  cf  Talboi  v.  Hcdson  {a\  that  my 
Brother  Bestj  then  at  this  bar,  made  a  similar  applies* 
tion.  That  the  sense  of  the  word  «*  recover^  in  the 
statute  does  not  apply  to  the  case  of  taking  money  out 
of  court  whidi  is  paid  in  under  a  rule,  is  also  decided  by 
die  case  of  Ctarie  v.  Itsher  (ft),  and  in  Linihwaiie  t. 
Baiuig$[t)f  in  the  former  of  which  Lord  EOm- 
boru^i  C.  J.  held,  that  a  recovery  must  mean  a  re- 
corery  by  judgment.  And  Lawrence  J.  there  makes  a 
Teiy  important  observation,  that  the  rule  for  payment 
of  money  mto  Court  is  always  obtained  on  payment  of 
cost%  and  that  it  is  therefore  incongruous  that  th# 
Defendant  should  afterwards  apply  to  discharge  himself 
from  the  payment  of  costs. 

Hie  rest  of  the  Court  concurring^  the  rule  was 

»  Dischai^ged. 

(ii)  A9tteYlh95U%s4'  S.C.     13a.  last  edit.  136.    and  S.  C 
a  Marshy  530.  I  Smitl^s  Rif.  4s8. 

(i)  SiUi9cJk  an  CosUf  ad  edit.        (e)  %  Smitl^s  lUf.  667- 
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The  Court 
flowed  the 
^warranty  of  a. 
fine  to  be 
^amended,  by 
altering  it 
'from  a  war- 
ranty by  the 
liusband  and 
wife  and 
heinof  the 
btubandt 
against  them* 
selves  and  the 
heirs  of  th^ 
w]fe»>io  awa3> 
ranty  by  the 
husband  and 
wife  and  the 
heirs  of  the 
«;i/^9  against 
themselves  and 
the  heirs  of 
the  wife. 


Hannaford  and  Elizabeth  bis  Wife,  Plaintiffi ; 
Pearce,  Deforciant 

TENS  Serjt.  moved  to  amend  a  fine  under  the  fol- 
lowing circumstances.  The  form  of  the  warranty 
was  as  follows :  And,  moreover^  the  said  John  and  Eliza 
(the  Plaintifis)  have  granted  for  them  and  the  heirs  of 
the  saiijohn^  that  they  will  warrant  to  the  aforesaid&ninr/^ 
(the  Deforciantf)  and  his  heirs,  the  tenements  aforesaid 
with  the  appurtenances,  against  them  the  said  John  and 
Elizaf  and  the  heirs  of  the  said  Eliza  for  ever.  He 
cited  Betters  Abridgment  (a),  where  it  is  said,  that  hus- 
band and  wife  should  warrant  for  themselves  and  the 
heirs  of  the  wife^  against  themselves  and  the  heirs  of 
the  wife:  and  this  is  right;  and  he  prayed,  that  the 
warranty  by  the  husband  and  vife  in  the  present  case 
might  be  amended,  by  altering  it  in  conformi^  to  this 
precedent :  at  present  it  stood  as  a  warranty  by  the 
husband  and  wife^  and  heirs  of  the  husband^  against 
themselves  and  the  heirs  of  the  wife. 

Fiat. 

{a)  Fiu€  O,  pi*  3.     Mc.  %.  IfifJt,  SjmbtUp.  ao.  /.  74« 
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R«  Barlow,  DemandaDt;  Macjdouga!.,  Tenant;     Ua^is^ 
W.  Barlow,  Vouchee. 


JOHN  BARLOW  being  tenant  in  tail  of  one  eqnal  A.  was  tenant 
moiely  of  the  estate  after  mentioned,  conveyed  it  by  ^^J  ^J^^ 
lease  and  release  to  the  use  of  himself  for  life,  with  re-  commoQ  field 
msdnder  in  tail  to  his  eldest  son  WiUiam  BarUm^  the  bud  called 
VoQchee^  who  was  his  issue  in  taiL    John  BarUm  had  ^^^mj^ 
ako  contracted'  and'paid  for  and  taken  a  conveyance  by  ders  to  B.  and* 
tease  and  release  of  the  fee-simple  of  one  other  moiety  Pj"  *^^n|»«» 
of  the  same  premises,   from   Wqlter  HombuckUy  who  a]M>  tenaiit  ia. 
was  tenant  in  tail  thereof,  so  that  John  BarUm  became  ^^  odicr 
therrin  seised  of  an  estate  of  freehold  for  the  life  of  ^'^JJ^J'^ 
WaOer  Hombuckle.    The  estate  consisted  of  a  cottage  in  Wbiteaere^ 
FlkkUng^  in  the  county  of  Northampton^  a  landih  a  fl^eeoinmtt- 
common  field  called  Woodfidd^  a  tey  in  another  common  ^  indosure 
field  cxillLedi  Barlandsfieldj  two  beast-pastures,  ten  sheep  act  allotted  to. 
commons,  and  several  pieces  of  arable  land,  meadow,  ^^j^'^^^^^ 
pasture^  and  grass  ground,  in  the  open  fields,  precincts,  Blackacre  and 
and  territories  of  Flicklingf  constituting  one  oxgang  or  Winteacrt 
half-yard-land*     John  Barlam  subsequently  pur<Aased  ^t^^^*^ 
VOL  other  oxgangs  of  land  in  the  same  open  common  tlnguiabingdie 
fields,  and  with  their  common  rights,,  and'  he  took  con-  ^"rf^ht  of 
veyances  thereof  to  himselTin  fee.      An  inclosure  act  each.    A.  de» 
having  passed  in  1775,   for  dividing  the  open  fields,  vi^aAhia 
common  meadows,  and  waste  grounds  m  Fltckhng^  the  fee,  andHied. 
commissioners  in  177^  awarded  to  John  Barlow  three  Covenantupon 
several  allotments,  respectively  containing  22  perohes,  l^^n^^^^ 
20  acres,    and  96  acres,    together  116  acres    and  a  to  D.  of  all  the 

'    land  allotted 
t»^  vtAf^idBlackaertf  and  a  recorery  suffered  of  the*  entirety  of  certam  acres, 
fewer  than  were  comprized  in  Greemure,  Burrough  J.  held  that  all  the  estate  of  the 
tenants  in  tail  was  comprized  in  that  recovery,  and  the  Court  refbsed  to  amend  it  by 
the  insertion  o£  more  acres. 

F  3  ftaction, 
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fraction,  which  they,  by  their  award,  expressed  and 
declared  to  be  <<  in  lieu  and  in  full  compensation  of 
<<  all  his  lands  and  common  rights  in  and  upon  the 
<*  laoda  intended  by  that  act  to  be  divided  and  inr 
<<  closed,"  without  distingaiihing  any  part  in  certain  as 
allotted  in  lieu  of  the  entailed  oxgang  or  either  moiety 
of  it  John  Barlam  demised  the  fee-simple  of  all  his 
lands  to  the  Demandant  Robirt  Barlauo^  his  youngest 
son,  and  bequeathed  to  the  Vouchee  William  Barhm^ 
who  was  hi»  eldest  son  and  issue  in  tail,  a  certain  sum 
of  money,  on  condition  of  his  conveying  to  Robert 
Barlam  his  interests  in  the  entailed  oxgaog ;  and  WiUiam 
Barlow  the  Vouchee  making  his  election  to  accept  his 
bther's  l^acy  and  convey  the  fee-simple  of  his  moiety, 
and  WiUiam  Hornbuckle^  the  issue  in  tail  of  Walter 
Hombuckki  being  satisfied  that  his  father  had  received 
a  full  consideration  for  the  purchase  of  the  fee-simple 
of  his  moiety,  and  being  content  to  confirm  the  ^ame^ 
accordingly,  in  1797}  by  a  deed  intended  to  make  a 
tenant  to  the  praecipe^  they  purported  to  release  to  JBo- 
hert  Barlam^  first,  the  entailed  lands  above  described,  by 
the  like  description  by  which  they  used  to  be  designated, 
before  they  had  been  taken  away  by  the  inclosure  act 
and  award,  and  the  allotted  lands  substituted  ibr  them. 
The  relessors  thereby  also  released,  <<  all  such  pieces  of 
land  86  had  been  awarded  and  allotted  to  John  BarUm 
in  lieu  of  the  entailed  oxgang  and  premises,  or  any  part 
thereof,  by  the  commissioners  named  in  the  aboVe-men* 
tioned  act  of  parliament.  They  also  thereupon  suf- 
fered a  recovery  of  one  messuage,  two  gardens,  twenty 
aci^  of  land,  twenty  acres  of  meadow,  and  twenty  acres 
of  pasture,  and  common  of  pasture  for  all  manner  of 
cattle  in  NicUing.  And  now  upon  a  subsequent  sale 
by  Robert  Barkw,  it  was  objected  that  his  issue  in  tail, 
and  the  issue  in  tail  of  WiUiam  Hombuckle^  would,  by 

the 
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the  award»  acquire  in  right  of  tbeir  reipective  moiatifli       1€19» 
of  one  entailed  oxgang,  an  interest  per  my  H  per  toiU    1  baiilow 
in  every  part  of  the  116  acres,  which  had  been  indis-   DcgisndMU 
criminately  dUotted  to  John  Bariam  in  lieu  of  all  his 
seven  ozgangs,  and  that  consequently  their  estates  tail  in 
their  moieties  of  this  one  undivided  seventh  part  or 
moiety  df  116  acres  were,  at  least  as  to  S6  acres  thereof, 
not  barred  by  a  recovery  which  comprised   only  20 
acres   of  land,  20  acres  of  meadow,  and  SO  acres  of 
pasture;  so  that  the  reles^rs  Hubert  Bariam  and  WiUiam 
Homirndde  had  neither  conveyed  to  John  Barbm  a 
good  title  to  the  entirety  of  any  part  of  the  allotmentfi 
b  severalty,  nor  had  they  barred  their  issue  of  the  - 
estate  tail  which  over-rode  every  parcel  of  the  allptments. 
And  Paughan  Serjt.  accordingly  now  moved  to  amend 
this  recovery  by  increasing  the  number  of  acres  to  50 
iMrres  of  land,  20  of  meadow,  and  80  of  pasture^  upte 
the  usual  terms  of  paying  die  additional  king^s  silver, 
on  an  affidavit  that  the  whole  estate  of  both  the  tenant^    - 
in  tail  was  intended  to  be  passed;  consequently,  he 
urged,  the  Interest  of  no  one  could  be  alTeoted  by  the 
amendment^  except  the  estate  of  die  issue  in  tail,  which 
interest  the  parties  had  a  right  to  bar,  and  intended  to 
bar  by  this  recovery ;  and  the  words  of  the  deed- to  make 
d)6  tenant  to  the  praecipe  were  sufSciently  large  to  effec- 
tuate this  intention ;  it  only  was  requisite  to  make  the 
comprize  of  the  recovery  commensurate  with  the  opera- 
tion of  the  deed. 

BuBRoUOH  J.  objected,  that  the  an^ndment  prayed 
for  sought  to  comprise  in  the  recovery  the  entirety  of 
lands,  whereof  the  entirety  was  not  allotted  in  lieu  of  the 
one  entailed  oxgang :  he  also  declared  that  there  was 
no  gromid  for  the  objection  to  the  title,  and  that  it  hud 
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1619.        been  very  captiously  taken,  for  that  the  vendor  oonlct' 
ttT^w,    deliver  land  enoagh. 

And  the  Court  refused  the  application^^ 


JDemandant; 


Jfisf  Zf- 


Harding  v.  Gabdncr. 


A  devise  of 
^  my  freehold 
cttate»  consist* 
iag  of  30  acres 
of  Und»  more 
or  lessy  with 
the  dwelling- 
house  and  all 
erections  on 
the  said  farm 
situated  at 
Sudbury 
Sarrowt  in 
the  county  of 
MiddUuxi' 
passes  an  es- 
tate kifee- 
•imple. 


nPHIS  was  a  case  directed  by  His  Honor  the  Master 
of  the  Rolls  for  the  opinion  of  this  Court,  by  his  de- 
cree in  the  above  cause,  dated  the  7ih  May,  1818.  The 
case  stated,  that  Stanley  Gardner^  deceased,  being  seized 
in  fee-simple  of  the  estate  and  premises  at  Sudbuty  Har^ 
raWf  hereinafter  mentioned,  made  his  last  will  and  testa«- 
ment,  in  writing  duly  executed  and  attested  to  pass  free- 
hold estates,  in  the  words  following  :/<  I  bequeath  to 
my  brother,  James  Gardner^  of  Sudbury  Hamm,  in  the 
county  of  Middlesex^  my  freehold  estate,  consisting  of 
30  acres  of  land,  more  or  less,  with  the  dwelling-house^ 
and  all  erections  on  the  said  farm,  situated  at  Sudbmy 
Harrawj  in  the  county  of  Middlesex^  now  in  the  occu- 
pation of  my  brother  James  Gardner^  above-mentioned/* 
The  testator  died  on  the  11th  March,  181 7,  seised  of 
the  same  estate  in  the  said  freehold  estate  and  premises 
at  Sudbury  Harrow  aforesaid,  whereof  he  was  seised 
at  the  time  of  making  his  said  last  will  and  testa- 
ment, and  without  having  in  any  respect  altered 
or  revoked  the  same;  and  leaving  the  Plaintiff,  James 
Gardner^  the  devisee  of  the  said  estates  and  pre- 
mises at  Sudbury  Harrow  aforesaid,  surviving.  The 
Defendant,  William  .  Gardner^  was  heir  at  law  of 
the  devison     The  question  was,  <<  What  estate  does 

13  James 
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Janus  Gardner^  the  dfevisee^    take  under  the  derise 
in  the  said  will  of  the  estate  at  Sudbury  Harram? 

Capley  Seijt.  for  the  Plaintiff.  By  this  devise  the  OAw>H«ifc 
Plaintiff  takes  an  estate  in  fee.  The  principle  on  which 
a  testamentary  expression,  soch  as  the  present,  most 
receive  its  oonstraetfon,  has  been  well  kid  down  by 
Gibbi  a  J.  in  Bandatt  v.  TkrAm.  {a)  <«  The  word 
estate  is  here  used  in  the  operative  part  of  the  devise; 
not  introduced  incidentally  after  the  devising  part  it 
perfected,  but  introduced  in  the  devise  itself.  '  It  b  ad* 
mitted  by  the  counsel  for  the  Piaintifl^  that  the  woid 
estate  carries  a  fee^  unless  other  parts  of  the  will  restrain 
its  eBecL  Formerly  a  narrower  construction  prevailed^ 
and  it  was  held,  that  if  the  former  words  described  loca* 
Sty  the  word  estate  was  not  descriptive  of  the  quantity 
of  interest,  but  designated  local  position :  but  it  is  now 
heU  that  though  the  word  estate  points  at  a  certain 
house  or  paridi  where  the  estate  is  situate,  yet  it  shall 
carry  a  fee  utiless  restrained  by  other  parts  of  the  wilL 
It  may  be  that  the  signifk^tion  of  the  word  estate  may 
be  restrained,  but  it  lies  on  the  par^  who  seeks  to' nar- 
row its  construction,  to  shew  by  what  eiq)ression8  in  the 
will  it  is  restrained.**  The  words  in  the  present  devise  are^ 
^  My  freehold  estate^  consisting  of  thirty  acres  of  land 
more'cr  less,  with  the  dweDing  house,  and  all  erections 
en  the  said  ferm  situated  at  Sudbury  Harrow^  in  the 
comity  of  Middlesex^  now  in  the  occupation  of  my  bro- 
ther James  Gardner  above  mendoned."  Here  then  the 
word  estate  is  in  die  operative  part  of  the  devise,  and 
there  is  nothing  to  cut  it  down,  and  the  description 
«f  local  situation  and  quantity,  does  not  at  all  restrict 
the  interest  that  passes  by  the  word  estate.  In  the  case 
miBoetm  the  Demise  cf  Chad  v.  Wright  (6),  wheie  the 

ia)  Jmtey  VI.  410*    »  Mafib.  117.        {})  7  Bastt  S59- 

testator 
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testatpr  deviged  ^  all  his  '  estate^  hods,  &c.  known 
and  called  by  the  name  of  the  Coal  Yardp  in  the  pariah 
of  St.  Gilesy  lAmdoHf"  Lord  EUenborougk  says,  *<  I 
cannot  but  consider  the  words  <<  lands^  &c."  which  Ipl- 
low  the  word  esiaU^  a«  descriptive  only  of  the  subjects 
matter^  in  which  the  general  interest  predicated  bef^r^ 
by  th^  wond  ^M^  consisted ;  and  as  tantamount  to  att 
my  estate  i»  laruks  S(c.  or  to  all  my  estate  in  lands^  hau^eh 
qr  ^fiBhatever  ehe  it  may  b^"  The  vice  of  the  Plaintiff 'a 
cpnstruGtion  Ut  that  estate  and  lands^  &c.  must  be  mada 
to  m^an  tha  same  thing  as  lands  only^  in  order  to  do* 
feat  the  effect  pf  the  word  estate :  whereas  according 
to  the  Pefendant's  constmctlony  each  word  will  hav(a  iif« 
proper  signification :  namelyt  the  word  estate  a$  expras* 
sive  of  the  entire  interest;  laniU  as  e^cpressive  of  tb« 
particular  $iibject*matter>  or  partieular  kind  and  qualirf 
of  tba  thing  in  which  uwh  entire  interest  subsists*  Spp^ 
poslngi  therefore»  that  the  proper  and  natural  effept  of 
tlie  word  estate  i$  not  restrained  by  the  words  **  Um^ 
SccJ*  the  only  remaining  question  will  be  whether  it  be 
so  retramed  by  the  wordsi  ^^  Oflkd  qrlnumn  h  the  nem^ 
cftiie  Coal  Yard,  in  the  parish  of  Su  GiW  But  jT 
ihoae  ^ords  be  applied  to  the  word  estate  standing  i« 
its  general  and  unrestricted  sense^  they  will  collectively 
amount  to  no  more  this,  viz»  «<  all  my  estate  in  the 
lands,  kcin  St.  Giles^  parish,  called  the  Coal  YardJ' 
Bo  in  the  ppeeent  case^  the  construction  contended  fisr 
by  the  other  side  most  lead  them  into  the  same  victons 
argument  as  was  .exposed  by  liord  Ettenbrough  in  Roe 
T.  Wright  t  they  must  leave  out  the  word  estate  alto- 
gether, or  their  argument  fidls.  The^  nay  urge,  in- 
deed, thaC  the  word  estate  can  only  point  to  local  flituation, 
when  followed  by  the  words  ^  consisting  of  thirty  mores  f 
'hot  supposing,  in  the  case  of  Roe  ▼.  Wrighi^  die  deViaor 
instead  of  writing  *'  my  lands  called  and  knaem  by  the 


name 
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name  of  the  Coal  Yard^**  had  written  <<  my  lands  consist^ 
ing  jgf  a  coal  yard"  could  tbi9  haye  made  any  dif*> 
ference  in  the  meaning  ?  and  vice  versd^  could  <<  ca/Zfd 
or  knawn^^  if  in  the  present  case  substituted  for  *^  con- 
siting"  have  altered  the  effect  of  the  devise  in  the  dight^ 
est  degree.  Indeed  Lord  EUenborot^h  made  use  of  tb9 
yeiy  word  consisting^  so  that  the  case  is  completely  in 
points  and  an  answer  to  a  case  decided  in  Chanoery  in 
IB02  on  which  th?  other  side  must  mean  to  rely*  .That 
case  is  contrary  to  all  the  principles  which  have  been 
laid  down  on  this*  subject ;  it  is  perhaps  directly  in 
point,  but  it  is  anterior  in  date  to»  and  conflicting  in  re^ 
suit  with,  the  subsequrat  decision  of  Boe  y,  Wright^  and 
was  adjudged  at  a  time  when  a  narrower  construction 
prevailed.  ^ 


1819* 


Blosset  Serjt.  for  the  Defendant.  The  Plaintiff  takes 
only  a  life-interest.  The  word  estate  has  two  meanings 
attached  to  it :  first,  its  legal  meaning  9:(pressive  of  the 
interest  which  a  party  has  in  property^  and  then  its  • 
popular  sense,  which,  without  adverting  to  any  interestf 
implies  only  the  land,  which  may  be  the  subject  of  such 
interest;  and  the  question  is  always,  whether  the  devisor 
uses  the  word  in  its  legal  or  popular  sens^  That 
question  can  only  be  answered  by  loojciog  at  t)ie  other 
words  in  the  will  connected  with  the  word  estate;  and 
more  remote  words  must  not  be  examined  for  this  pur- 
pose^ till  we  have  decided  on  the  operation  of  the  word» 
next  following.  Here  it  is  cleur  the  devisor  meant  the 
word  in  its  popular  sense,  and  with  reference  only  to 
the  locality  of  th^  property;  "  my  freehold  estiCte  con- 
sisting of  30  acres  of  land,  more  or  les^,  with  the  dwel^ 
ling  house,  &c.  situated  at  Sudbun/Harraok"  Where 
no  local  description  is  superadded  to  the  word  <<  estate^'* 
it  undoubtedly  may  carry  a  fee,  because  there  are  no 

means 
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I8I9f. 


Harding 
Oardker. 


means  of  shewing^  that  the  devisor  did  not  use  it  ia 
its  legal  sense :  but  the  devisor  may  restrict  the  worcf 
'^  estate^"  and  use  it  in  its  popular  sense;  and  how  19 
it' possible  to  know  that  he  has  done  so,  if  ribt  by  super- 
added words  of  Jocal  description,  such  as  are  used  in 
the  present  devise?  If  he  uses  the  word  only  in  its 
popular  sense,  meaning  the  land  itself,  and  says  nothing 
about  the  interest,  the  heir  shall  not  be  excluded  bat 
by  express  words  conveying  a  fee*  Now  the  criterion^ 
by  which  it  has  always  been  ascertained,  whether  or 
no  the  devisor  meant  to  use  the  word  estate  in  its  legal 
or  popular  sense,  has  been  the  addition  or  omission  of 
superadded  wor^s  of  local  description.  A  man's  inte- 
rest cannot  consist  of  thirty  acres,  though  his  estate, 
in  the  popular  senses  (that  is,  his  possessions,)  may. 
What  interest  he  may  have  in'  his  estate  of  thirty  acres 
is  completely  excluded  from  view  by  the  addition  of  the 
words  thirty  acres  to  the  word  estate.  In  Pettvwarde  ▼• 
Prescott  (a),  the  Master  of  the  Rolls  says,  *<  At  an  early 
period  it  was  doubted,  whether  the  word  <*  estate" 
merely  was  to  be  applied  to  the  land  only,  or  to  the 
interest  in  it:  it  has  been  long  settled,  that  it  is  of  itself 
sufficient  to  carry  the  fee.  But,  when  words  of  locality, 
as  ^  in''  or  <*  at"  a  particular  place  are  added,  the  ques-» 
tion  is,  whether  they  do  not  narrow  and  restrain  the  m^ 
port  of  that  word.  So  lately  alB  Lord  Talbof%  time, 
this  was  a  subject  of  doubt  and  controversy.  In  Ibbet» 
son  V.  Beckwith  (d)  it  was  strenuously  argued,  that  under 
a  devise  of  *<  all  my  estate"  nothing  passed  but  an  estate 
for  life.  It  does  not  appear  from  the  report,  but  is 
stated  in  a  note  in  Peere  Williams  (c),  that  that  case 
first  came  on  at  the  Rolls;  where  it  was  held,  that  the 
devisee  took  only  an*  estate  for  life.    Lord  Talbot^  how- 


{a)  7^^*54t. 


(*)  For.  X57. 


(c)  %  P.  mih  337. 
ever^ 
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ever,  was  of  opinioiH  not,  bs  may  be  collected  from  hia 
jodgioent,  tbat  these  words  necessarily  imported  a  tedf 
bu^  that  upon  the  whole  will  it  was  snjfficiently  appa- 
rent, that  the  devisor  meant  a  fee  to  pass.    Some  years 
afterwards,  Goodwyn  v.  Goadayn  (a)   occurred   before 
Lord  Hardmckej  who  expressed  much  doubt,  whether 
the  estate  in  fee  paaa^  by  the  force  of  the  words  «  aU 
my  estate.''     The  question  remiuned  undecided,  and 
no  case  very  nearly  resembling  it  has  since  received  a 
decision.      But  hodx  Lord  Mansfield  and  Lord  Kem^ 
kave  stated  opinions  similar  to  that,  to  which  Lord 
BarAmcke  appears  to  have  inclined,   die  former  in 
HoganY*  Jackson  (£}/  and  in  Fktchery.Smitony  Lord 
Kanpn  says  (c),  *<  There  are  cases  in  which  nice  dis- 
tinctions have  been  taken  between  a  devise  of  an  estate 
at  sudi  a  plac^  and  a  devise  of  an  estate  in  a  particular 
{dace;  and  hord  Hardancie  alluded  to  it  in  the  case 
cited  in  Fesey  {d)  g  but  he  added,  that  there  is  no  case 
in  which  it  is  held,  that  a  fee  passed  by  the  devise  of  an 
estate  if  the  testator  added  to  it  ^  in  the  occupation  of 
any  particular  tenant;'  and  I  admit,  that  the  word, 
<  estatei'  may  be  so  coupled  with  other  words,  as  to  ex- 
plain the  general  sense,  in  which  it  would  otherwise  be 
taken,  and  to  confine  it  to  mean  fiuins  and  tenements. 
Bat  that  is  not  the  present  case^  no  such  words  are 
here  superadded  to  estates."    In  that  case,  we  see,  the 
Master  of  the  Rolls  expressly  adverts  to  the  modern 
doctrine  that  the  word  <<  estate*'  is  allowed  to  carry 
a  fee  in  certain  cases,  and  does  not  cut  it  down  by  any 
narrower  construction  than  prevails  at  present,  so  that 
from  first  Vesey  down  to  1802,  we  have  thexoncurriug 
judgments  of  Lords  HardwickCf  Manffield^  Kenyony  and 
Sir  W.  Qrantf  that  there  is  no  instance  of  its  carrying 


)819. 


{a)  I  Fes»  ss6. 
(A)  Oiwp*  ^99* 


{e)  %  Term  Rep.  JB,  it  658. 
(d)  I  Ves.  %%%. 
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*  ftey  wheh  r«strftiiidd  and  confined  to  mere  l&cal  de- 
scription, by  the  addition  of  the  words  <<  in  the  occu- 
pation of  finch  or  snch  a  person.''  The  Master  of  the 
Rolls  then  contitines,  ^  The  question  here  i%  ^whether 
die  superadded  words  do  not  clearly  shew  that  the  de^ 
visor  did  not  mean  to  speak  of  the  quantity  of  his  legal 
interest,  but  merely  the  cOfjnti  or  subject,  in  the  dispo- 
sition.   I  am  of  opinion,  they  do.    His  words  are  not 

*  all  my  estate*,  but  *  my  copyhold  estate  at  Putney^ 
consisting  of  three  tenements,'  &c. :  that  is  <  The  estate  I 
giye  you  at  Atfn^  consists  of  three  tenements,*  which  is 
the  same  as  saying,  <  Three  tenements  compose  the 
estate  I  give  you :'  a  mere  description  of  the  thing,  and 
not  of  his  interest.  That  he  meant  to  give  the  houses 
absdutely  there  is  little  doubt.  So  a  testator  generally 
does,  when  giving  under  any  description.  But  we  must 
look  at  what  he  says,  not  at  what  he  thought.*'  In  BandaU 
V.  Tuchin^  *'  estate^'  was  the  operative  word,  and  none 
were  added,  but  such  as  would  restrict  it  to  the  designa- 
tion of  interest  Heath  J.  there  said,  «  The  principle 
is,  that  where  the  word  *'  estates'*  is  an  operative  word, 
it  passes  a  fee,  and  to  try  whether  it  be  operative  or  not, 
the  test  is,  to  strike  it  out  of  the  will,  which  test  being  ap- 
plied here,  the  devise  becomes  nonsense.*'  In  the  pre- 
sent cas^i  ^  estate"  is  not  the  operative  word.  Roe  v. 
Wright  advances  the  PlaintiiPs  case  as  little  as  the  pre- 
ceding: Lord  EUerAm-oHgh  there  says,  that  the  vice  of 
the  canstmction  contended  for  is,  that  estate  and  land 
ttmst  be  taken  to  mean  the  same  thing  as  land  alone, 
and  by  that  construction  the  word  ^  estate'*  must  be 
dropped  out  of  Ae  will.  There,  tbenafore,  the  word 
«•  estate**  could  only  apjdy  to  interest,  or  the  word 
•*  land*'  must  havfe  been  omitted^  for  the  restrictive 
words  there,  descriptive  of  locality,  follow  after  and  be- 
long to  the  word  « land,**  and  not  to  the  word  <<  estate^" 
and  it  would  have  been  hard  indeed  to  have  transposed 

S  them 
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Acm  fitim  the  place  where  thejr  stood,  and  hafeaOxad     ^  ^^^^ 
tiMtt  to  the  wold  «  estaie^'' fix*  the  poi^Me  of  defteCi^ 
thedemiMr^s  istentioo* 


GABons* 


Cl;pfe|fiB  reply*  It  certunly  cannot  be  contencW) 
tbat  the  case  in  Fesfy  does  not  appljs  and  if  the  Covrt 
tUakd  it  otitwei^s  the  sQbaequent  authorityi  they  most 
decide  accordingly.  As  to  the  two  senses  that  may  be 
aSxed  to  the  word  *<  estate^^  that  word,  atid  every 
odier,  most  be  talcen  in  its  proper  and  technical  sense, 
unless  there  is  something  to  show  that  it  was  not  so 
meant  The  onus  of  showing  that  rests  with  the  party 
who  impeaches  its  rqrular  application,  Primi  facie  It  is 
to  be  taken  In^  its  technical  sense^  and  it  ought  to  be 
dearly  shown  that  the  testator  meant  to  exclude  that 
sense.  Hie  words  ^  Sudbury  \Harraw,  in  the  county  of 
Middlesex^  were  necessarily  used  by  the  devisor  in  the 
present  case  for  the  purpose  cff  shewing  where  his  estate 
and  the  interest  in  it,  lay.  But  it  has  been  said,  how 
Gsn  an  estate^  which  is  a  mere  interest  in  property,  be 
csUed  **  thirty  acres  ?^  In  the  same  manner  it  might 
have  been  asked  in  Boe  v.  Wright^  how  it  could  be 
called  *<  a  coal  yard;"  but  Lord  EUenborough  has  ex- 
plained this  by  saying,  that  as  the  word  '<  estate'*  m- 
dudes  the  idea  of  interest,  tlie  devise  is,  in  effect,  a 
devise  of  the  devisor's  interest  in  a  coal  yald.  If  the 
devisor  in  the  present  case  had  said,  *^  all  my  estate  and 
inietnt  oonsisting  of  thtfty  acres,"  would  there  hate 
been  any  improprieqr  in  tlie  e&ptession  ?  espodaUy  after 
Loid  JBKfendoroagft  has  explained  the  sabseqaent  d^- 
tenpiivw  woiris  to  do  no  more  than  point  oot  dM  snli«- 
ject-matter  of  the  interest  Heath  J.,  in  Bandatt  v. 
JhuMn^  OBlfy  said»  « If  you  find  that  by  striking  oift  die 
wotd  ^  e^te^*  the  remainder  must  be  nonsense,  then 
'  estate^  is  ekptessiteof  intersiti''  but  it  does  n^  tfaer** 

fore. 
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fore,  follow,  that  it  ought  to  be  strode  out,  because  thl» 
setttenoe  might  jitand  without  it*  If  it  be  retained  heie^ 
a  construction  may  be  given  it,  and  jthat  construcdoo. 
,  can  express  nothing  dae  than  the  interest  to  be  con- 
veyed. '  The  case  in  7th  Fesey  cannot  be  reconciled  in 
princq>le  with  the  other  decisions.  « 

Cta\  ado,  vuU^ 


The  following  certificate  was  afterward  sent :  — 

*<  This  casd  has  b^n  argued  before  us  by  Counsel.  We 
have  considered  it,  and  are  of  opinion  that  Jatnes  Gard-- 
ner^  the  dendsee  under  the  devise  in  the  will  of  Sianlejf 
Gardner^  deceased,  of  the  estate  at  Sudburjf  Harrauo^ 
takes  an  estate  in  fee-simple. 

R.  Dallas. 
T.  A.  Park. 

J.  BURBOUGH. 

J.  Richardson. 
ILgf  28.  1819.*' 


May  17. 


Bonner  v.  Liddell  and  Othersr 


Agieement  Ar  'pHE  parties  to  the  above  cause  had  entered  into  an 

*  ^^^3         agreement,  dated  19th  January,  1801,  for  a  lease  of 

lit  of  May       certain  coal  mines.    That  part  of  the  agreement,  which 

1801;  the       specified  the  proposed  duration  of  the  leas^  was  asfol- 
leiMC  to  be 
alkmed  three 

ytan  fimn  that  time  for  winning  the  colliery  without  pyment  of  any  rent.  Am 
^Mtntott  bdng  aathorized  to  give  such  direction  for  a  lease  according  to  the  agree- 
ment as  he  should  think  fit,  Erected  a  lease  for  63  years  from  the  ist  of  May,  1S04 : 
Held  that  he  hadesceeded  hit  aotfaority,  and  that  the.awaid  was  bad. 

lows: 


aadoChcn. 
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lom:  ^  Hie  tenn  of  the  lease  to  be  dxty-tliree  year%       1819. 
esoept  Mr.  Amjmt  and  Cokmel  jltrvy^^  interest^  wliose 
beiiig  entailed,  they  can  only  grant  for  twenty- 
yean,  bat  for  which  period  they  engage  to  renew  the 
mne^  whenever  requested,  by  and  at  the  expenee  of  the 
knees.    The  leasees  to  be  allowed  three  years,  finom  the 
1st  May,  1801,  for  winning  the  colliery,  withoat  pay- 
ment of  any  rent,  and  to  have  power  to  begin  to  bore 
snd  win  immediatdy.''    The  lease  never  having  been 
eucnted,  the  Plaintiff  brought  an  action  for  the  use  and 
enjoyment  of  the  mines.    At  the  Norihumberland  Assizes 
in  1817,   a  verdict  was  taken  for  the  Plaintifl^  with 
SOOOl.  damages,  subject  to  the  award  of  a  gentleman  at 
the  bar,  to  whom  all  matters  in  di£krence  were  referred, 
with  power  to  take  such  assistance  as  he  should  think  fit, 
snd  to  make  such  regulations,  and  give  such  direcdons 
SI  to  a  leasee  according  to  the  agreement,  as  he  should 
think  fit    Since  1801,  Banner  had  become  seized  in  fee 
of  the  premises,  of  which  Jit  that  time  he  was  only  tenant 
in  tail    The  arbitrator  awarded,  among  other  things, 
that  Bonner^  and  others  concerned  with  him,  should 
execute  to  the  defendants  a  lease  of  the  premises  for 
fix^-three  years,  to  be  accounted  finom  the  12  thMz^, 
1804. 

Faughan  Serjt.  on  a  former  day  had  obtained  a  rule 
nin  to  set  aside  the  award  on  various  grounds,  but 
chiefly  because  the  arbitrator  had  exceeded  his  autho- 
ri^,  1st,  by  granting  a  lease  for  sixty-three  years  from 
May,  1804,  instead  of  a  lease  for  sixty-three  years  from 
January,  1801;'  and  2dly,  by  awarding  that  Bonner 
should  grant  a  lease  absolute  for  sixty-three  years,  in- 
stead of  a  lease  for  twenty-one  years,  renewable  at  the 
f^qoest  and  expense  of  the  lessees. 

Vol.  I.  G  Htdlock 
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18  (9.  HtiUock  Seijt.  in  shewing  caoM  i^;afa»t  tlie  rule,:  ( 

tended,  that  upon  the  cpnstruetion  of  the  agreement  H 
was  clear  the  parties  intended  that  the  sixty-three  yiean 
•Ln>DSLL  8ho^ld  commence  from  1804,  because  no  teat;ymR  to  be 
^dothen.  paid  for  the  three  years  before  that  time.  With  rei^icot 
to  the  objection,  that  the  lease  to  be  executed  by  Bomner 
ought  to  lia^e  bem  for  t^enly^-one  years  ottlj^  renewable 
According  to  the  terms  of  the  agreemeDt,  he  argued  that 
ihe  parties  meant  eridently  to  give  the  defendant  a  Icaaa 
for  sixty-three  years^  as  far  as  it  was  in  their  pomor  to 
do  so:  that  such  of  them  as  were  seised  in  fee  were  -to 
convey  a  term  of  sixty-three  years  absolutely;  such  as 
were  seized  in  tail  were  toxonvej^  a  t^rm  of  twen^-olle 
years,  (which  was  all  they  could  do^)  nnder  an  eng&g^ 
ment  to  renew  every  year  till  the  sixty-three  years  yterm 
Buufe  up.  I^  therefore^  a  tenant  in  tail  afterwards  be* 
came  seised  in  fee,  he  did  no  more  by  execating  a  teaaa 
for  sixtjr-three  years,  than  he  could  have  been  compbHdB 
to  do  by  granting  two  ranewab  for  twenty*bne  yeai^  if 
he  had  continued  to  be  tenant  in  tail.  This  mode  of 
fiilfillhig  the  agreement  was  the  same  in  eflfect  as  tbe 
other,  but  saved  the  parties  much  trouble  and  expense^ 

Dallas  C.  J.  now  gave  judgment,  and  said  the  Court 
were  of  opinion  that  the  award  was  bad.  It  had  ordered 
Ihe  lease  to  run  from  the  time  of  the  oommenotoent  of 
paying  rent,  whereas,  according  to  the  agrenaenl,  the 
time  which  elapsed  before  the  payment  of  rent,  fonaed 
part  of  the  sixt^-three  years. 

Rule  absolute. 
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CoLLiNGwooD,  Demandant ;  Wilmot,  Tenant ;     Maj  is. 
Lord  Howe,  Vouchee. 

^HE  deed  to  mak^  tbe  tenant  to  the  precipe  for  siif*  Where  a  re- 

feringa  recovery  in  17^4,  conveyed  all  that  (arm  cov«ry5o 
with  the  i^purtenances  known  by  tbe  name  oSStatheme  fi^d^by^L 
iann,  situated  in  Staihemef  all  tbe  fiurm  called  Bantan  take»tocom- 
farmt  situate  in  Barsion^  and  all  that  parcel  of  meadow  ^^'^^  ^^  ^^ 
ground,  called  Hoes  meadow,  lying  in  HoeSf  all  in  the  %o  acres  of 
county  of  Leicesier,  and  all  other  the  lands  of  Lord  land»?nsteadof 
nmcf  within  the  manors,  lordships,  towns,  village^  and  300  a^ 
hamlets,   precincts,  liberties  or  territories  of  Ixingarp  of  Uiid»  the 
Bameston,  Siatheme,  Bantan^  Hoes,  Granby,  CaulsUm,  "hof'iiS? 
Bofietif  and  Eppftsian,  or  elsewhere  in  the  counties  of  plaiDed  and 
Nottingham  and  Leicester.      The  premises,  as  it  was  "accounted 
sworn,    contained    by   admeasurement,    Barston .  farm  refused  to 
123  acres,  1  rood,  31  perches,  and  Statheme  farm  146  pennitan 
acres,  3  roods,  4  perches ;  but  the  recovery  suffered  in  *°^™^^ 
Leicestershire  in  pursuance  of  the  deed  above  stated,  thelarger 
comprized  only  two  messuages,  twenty  acres  of  land,  q«*ntity, 
forty  acres  of  meadow,  and  forty  acres  of  pasture  m 
Statheme,   Barston,  and   Hoes.      In   1720,   when  the 
owners  of  the  estate  had  suffered  a  recovery  of  the  same 
premises,  and  conveyed  them  to  the  tenant  to  the  prae- 
cipe by  the  same  description  as  in  the  deed  of  1754, 
and  with  the  same  general  words,  they  had  caused  the 
recovery  to  comprise  six  messuages,  ten  gardens;  300 
acres  of  land,  12  acres  of  meadow,  50  acres  of  pasture, 
and  common  of  pasture  for  all  cattle  in  Stathume  other- 
wise Statheme,   Barston,  Hoes  and  Plungar.      Upon 
these  &cts,  without  more  explanation  than  that  it  was 
supposed  to  be  a  blunder  of  20  for  300  acres,  Blossef 
Serjt.  moved  to  amend  the  recovery  of  1754,  by  insert- 

G  2  ing 


M  CASES  iH  EASTER  TERM 

1819.        ing  six  for  four  messuages,  and  300  for  20  acres  of 
CoLLiK^ooD  ^^^*  conceiving  that  the  ordinary  indulgence  of  the 
Demandant. '  Court  under  like  circumstances  would  extend  to  thia 
v     <:aJBe. 

But  the  Coiirt  held,  that  it  appeared  impossible  thai 
the  parties  should  have  mearit  'to  leomprice  so  mucJi 
.  iand.  The  Court  had  already  in  many  oiseft'extended 
their  indulgence  quite  &r  enough ;  but  no  case  had  gone 
so  iar  as  this,  and  the  consequence  of  permitting  the 
amendment  now  sought  for,  would  be  to  cast  it  6n  the 
Court,  to  find  out  on  this  imperfect  evidence,  the 
meaning  of  these  {larties  in  their  transactions,  t>0  years 
back,  and  to  supersede  the  necessity  of  using  any  de^ 
gree  of  accuracy  whatever  in  preparing  conveyances; 
and  they 

Refused  the  application. 


-Mi; SI.  'Welch  ^.  UppiLt,  Clerk. 

Therectcr't     HTHIS   was  an  action  on  the  case  against  the  De- 

^he  of  lambs         fendant,  as  rector  of  the  parish  of  Lann^atf  for  not 

vests  at  the      removing  five  calves  and  one  lamb,  alleged  to  have  been 

•  time  when        ^^  ^^^^  i,y  ^j,g  Plaintiff  for  his  tithes  of  calves  and  lambs 
'  thev  are  w^ 

-yeaned,  al-       arising  upon  lands  in  the  parish,  of  which  the  Plaintiff 

khcmghthe  ^as  occupier.  At  the  trial  before  Best  X  at  Taunton 
set  oittuodl  spring  assizes  1819,  it  appeared  that  there  had  been  a 
they  are  fit  to  composition  by  the  Defendant  with  the  Plaintiff  for  his 
tithe^  which  composition  ceased  on  the  25th  March  1816 ; 
that  several  calves  and  lamljs  were  dropped  before  Ijady' 
day  1816,  which  were  not  fit  to  be  weaned  till  after 
Tjady-day  1816,  and  tliat  several  other  calves  and  lambs 
were  dropped  after  Lady^y  1816,  the  tithe  of  which 
la^  alone  the  Plaintiff  set  out.  The  Defendant  con- 
tended 
u 


*t)e  weaned. 
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taded  thai  the  wlaole  tithe  of  the  oeltes  and  Iambs  was 
Botset  oii^fi»'tfaat4ie  was  entitled,  as  wdl  to  die  tithe 
of  those  whkh  were  born  befiMre  La^^^day^  hot  not  fit 
to  be  weaned  till  after  Idufy-dayf  afr  he  was  to  the  tithe 
of  those  which  were  bom  after  LaAf-^ay^  and  he  there- 
fae  contended  he  was  not  bound  to  take  those  which 
weresetoot.  Atf  J.  was  of  opinion  that  the  Pkintiff 
was  entitled  to  a  verdict,  became  the  right  to  the  tithe 
of  animals  vests  whenthey  are  dropped,  and  the  tithe 
of  the  calves  and  lambs  bom  before  Lnr^^gy  was  there- 
fore  coveted  by  the  old  composition;  and  a  verdict  was 
eitfered  for  the  Piainti^  damages  BL^  with  liberty  to  the 
Defendant  to  move  to  enter  a-  nonsuit. 
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Wblch 
U^riLL. 


Pdl  Serjt.  having  accordingly  on  a  former  day  ob- 
tained a  role  nm^ 

IiAisSerit.  now  shewed  cacsob  He  contended  that-the 
tioie  when  the  right  to  the  tithe  of  animals  vested  was  the 
timeof  thdr  birth,  although  it  was  clear  by  many  cases 
that  they  are  not  severable  till  the  time  when  they  are 
fit  to  be  weaned,  insomuch  that  it  has  been  a  question 
whether  a  custom  to  sever  young  animals  finom  their 
dams  at  an  earlier  period  can  be  supported.  But  no 
case  had  directly  decided  the  question  at  what  period 
the  right  vests.  Where  ewes,  {a)  being  kept  in  Driffidd 
common  field  till  nearly  ready  to  yean,  were  then  car- 
riedinto  the  parish  of  SkerUf  where  a  modus  for  lambs 
existed,  yeaned  there^  and  were  kept  for  forage  till 
Laijf'^ay^  and  then  brought  back  to  Driffidd^  it  was 
held  that  this  was  not  a  suflBcient  indication  of  fraud, 
to  entitle  the  rector  to  demand  an  issue  on  the  fraud : 
however,  it  is  clear,  this  could  not  be  an  effective  fraud. 


(tf)  Boji  T.  Ellit.  Eunh.  X39.  5.  C.  G<w\lU  647* 

G  S  unless. 
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1819.  unless  the  tidie  became  due  where  the  JaiHbs  were  itofh' 
ped ;  for  if  the  right  to  the  tithe  did  not  acpme.till  tke 
tithe  was  fit  to  he  set  out  from  the  other  nine  parte, 
then,  by  bringing  the  ewes  and  lambs  back  before  Lac^ 
4atfi  which  is  a  season  long  before  the  tithe  is  eapable 
of  being  set  out,  the  tithes  would  all  accrue  in  Driffitld, 
It  has  been  determined  tiiat  a  custom  to  take  tithe  lambs 
cm  &.  MearVt  day  (25th  of  ApnL\  would  he  bad  (a)  : 
'U  fortiori^  therefore,  is  the  25th  Marsh  too  early. 
The  ri^t  to  tithe  of  corn  accrues  as  soon  as  out,  bat 
it  jcannot  be  taken  until  put  into  sheaves.  When  the 
l$mb  is  produced  into  the  world  the  tithe  baeomes  diie» 
but  when  shall  it  be  transferred?  certainly  not  till  it  is 
fit  to  be  removed;  the  setting  out  cannot  take  place 
eooner,  without  the  destruction  of  the  thing.  It  ahali 
therefore  remain  a  charge  on  the  occupier  for  nurture 
till  it  be  fit  for  removal,  that  is,  till  the  time  when  the 
ftrmeir  separates  the  rest  of  his  lambs  firom  their  dams. 
The  whole  difficulty  proceeds  from  not  adverting  to  the 
idouUe  meaHii^  erf*  the  word  titheable.  The  case  fo 
Bunbwy  is  decisive,  that  the  right  to  tithe  atttacheB  en 
lihe  production  of  the  animal  into  the  worlds  thoi^h  it 
js  not  to  be  set  out  till  the  later  period  when  the  animal . 
mn  support  itself. 

Pell  and  CqpUy  Serjts.  in  support  of  the  ruk.  Nei- 
ther on  the  one  side  or  the  other  is  any  case  found  de- 
cisive of  this  question ;  the  case  of  Boys  y.  Ellis  affisrds 
only  an  inference.  It  sniBees,  ia  answer  to  that  case^ 
to  say,  that  it  involved  a  question  of  fraudt  And  the 
question  of  fraud  was  the  only  question  there  deter- 
mined. The  principle  laki  down  on  t)be  other  side,  that 
the  clergyman's  right  to  tithe  attaches  at  the  moment 
when  the  thing  which  is  the  subject  of  tithe  is  severed, 

(a)  Croft  V.  Blakey  a  GwilL  J30.     lAstcr  t#  Fo/,  %  GwitL  J79. 

is 
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»  too  broadl     In  Nepman  ▼•  Morgan  {a\  tlie  qiyestbn 

«u- whether  the  &riner  was  coinpeUable  to  ted  the  hay, 

or  whether  the  parson  oould  be  compelled  to  take  his 

tkhe  awBy^  before  the  idporation  of  teddiog  had  been 

performed ;  and  It  was  held,  that  the  operation  of  teds 

ding  was  first  to  be  performed  :  the  .right  therefore  does 

not  attach  instantly  upon  the  severance  of.  the  thing 

whidi  is  the  subject  of  tithe.    In  Croft  v.  Blake  {b\  it 

is  laid  down,  that  lambs  are  titheable  when  they  can  live 

without  their  dam,  and  not  before.  .  In  Kenyon  ▼.  West 

{c)  the  question  was,  whether  a  single  oalf  wwe  titheable 

or  not ;  and  the  Court  iield  that  the  tenth  part  of  the 

value  of  the  calf,  when  taken  from  the  cow  to  be  sold  or 

killed,  was  the  tithe  to  be  paid.  In  Bedfijrd  v,  Sambell  {d)j 

the  judgment  of  JE^e  C.  B.  is  strong ;  for,  speaking 

as  to  tithtqg  lambi^  on  ^  Mart's  day,  he  snys,  usage 

alone  will  not  establidi  a  coBtom:  reasonableness  Is 

material    In  Com,  Dig*  {e\  it  is  saidr  the  manner  of 

payment  by  the  common  l^w  i^^  generally  conformable 

to  the  canon :  and  after  citing  a  provincial  canon,  1305» 

it  is  said»  <<  By  another  caqon .  imerti  temporise  agni^ 

vitlfUfp^egmni  et  idiifoBius  decimates^  decimeniur  hafyi". 

Mume  0d  lQ$a  ubi  nufriuntur  et  oriunturi*    shewing 

clearly,  that  the  place  where  tb^e  animals  are  titheable 

\%  not  decided  by  the  mere  pl^ce  where  they  are  drop-, 

ped,  but'  that  there  .mu^t  b^  soflaetbing  more  besides 

biriby  viz*  nutrition  till  tb^  animfd  can  provide  for  it^ 

self:  if  this  were  not  so,  either  the  owner  of  the  dam, 

or  of  the  tithe,  mi^t  insist  on  a  severance  the  moment 

that  the  animal  was  dropped;  but  the  validity  of  the 

right  never  can  depaid  on  the  option  of  the  party^  to< 

nse  it  in  a  reasonable  or  an  unreasonable  way.    If  it 

iid,  the  doable  mvscYdid  above  alluded  to  would  be  the 


1S19( 


Wblcr 
UpraXi^ 


(h)  Gvjiir.  630. 
(#)  %  GwUL  541* 


(</)  3  Gwiif,  X058. 
le)  3  Co.  Digl  Dismej,  H.  6. 
495* 
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1819.       oonsequence,  and  the  incumbent  might  be  weak  or 
wicked  enough  to  insist  on  taking  tithe  of  the  animala 
when  dropped,  or  the  occupier  of  the  land  might  harass 
the  incumbent  by  settii^  them  out  at  that  moment. 
In  the  cases  cited  for  the  defendant  the  language  is  ex- 
plicit,  nor  is  there  any  case  to  the  contrary.    Boys  v. 
Ellis  has  po  application  to  tiie  case  before  the  Court; 
for  the  Plainti£F  has  no  means  of  shewing  that  the  lambs 
were  not  weanable,  when  they  returned  to  Drgfidd  at 
Ladjf-'daj/.    Lister  ▼.  Ftnf  is  referred  to  as  proof  of  this, 
but  that  case  went  not  on  the  validity  of  the  custom,  but 
on  the  question  of  fact,  whether  the  lambs  were  fit  to  be 
weaned  on  St.  MarVs  day ;  as  to  which,  the  Court  allowed 
that  such  lambs  as  were  able  to  subsist  without  the  ewes 
on  St.  Marias  day,  were  then  to  be  tithed,  and  the  others 
so  soon  after  as  they  were  fit  for  it.    It  is  argued  as 
clear  on  the  other  side,  that,  from  the  season  of  the  year 
the  lambs  could  not  be  fit  to  be  weaned  on  St.  MarJ^s 
day;  but  unless  that  is  made  out  clearly,  the  case  is. of 
no  avail ;  for  if  the  lambs  were  then  in  a  titheable  stat^ 
the  fraud  was  complete.     ToUer  (a)  cites  all  the  autho- 
rities, fmd  shews  in  broad  and  general  terms,  that  the 
time  for  tithing  lambs  is  when  the  lambs  are  able  to 
subsist  without  their  ewes,  and  when  the  owner  of  the 
lambs  weans  his  own^  and  not  before.     No  case,  indeed, 
goes  the  length  of  saying  that  the  right  to  tithe  does  not 
subsist  before  that,  time,  but  no  case  says  that  it  does. 

Dallas  C.  J.  I  am  clearly  of  opinion  that  the  right 
to  the  tithe  of  lamb  vests  at  the  time  when  the  animal  is 
dropped.  It  has  been  said  that  there  is  no  authori^ 
for  this,  but  all  the  authority  to  be  found  goes  to  that 
extent  But  first  let  "Us  examine  how  the  case  stands 
upon  principle.  The  present  case  may  be  illustrated 
by  considering  the  case  of  corn ;  there  the  right  to  tithe 

{a)  Toller  on  Titbes%  X41. 

attaches 
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attadbes  when  the  corn  Is  Bc^etei  trom  the  land»  and  In 
that  instance  a  distinction  is  to  be  remarked  between 
die  time  of  the  tithe  T^ting^  and  the  time  of  taking  the 
iadhfidual  diattel;  suppose  that  the  incumbent  dies 
aft^  severance  of  the  conSi  but  before  the  tithe  is  set 
oat;  there  the  tithe  has  vested  in  the  deceased  panon, 
am}  will  go  to  his  executors,  though  it  is  not  removable 
till  8(»iethnig  further  be  done.  So^  in  respect  to  the 
mode  of  tithing  grass,  in  the  case  of  Neaoman  v.  iUbr* 
gan^  Lord  Slefiborough  C.  J.  says,  <<  the  rule  then  is,  for 
the  rector  to  take  his  tenth  part,  in  that  first  convenient 
stage  of  the  process,  when  the  subject-matter  may  be 
eqddly  divided ;  and  that  is,  when  it  is  put  into  grass- 
cocks  in  the  common  process  of  hay-making,"  so  that 
betweoi  the  time  when  the  tithe  becomes  due,  and  when 
it  is  to  be  taken,  away,  an  operation  is  to  be  first  per- 
ferroed;  so  here,  in  the  case  of  tithe  lambs,  the  sever- 
ance of  the  young  from  the  dam  is  anabgous  to  the 
severance  of  the  com  from  the  land,  but  they  are  not 
to  be  set  out  as  tithe  till  a  later  period*  The  case  in 
Bunbunf  is  directly  in  point,  and  it  distinguishes  the 
rigfat  to  the  tithe,  of  lambs  from  the  case  of  tithe  wool, 
which  is  said  to  be  a  divisible  thing ;  tithe  of  lambs, 
therefore^  is  due  when  the  animals  are  bom,  and  vests 
when  they  are  dropped. 

Pask  J.  I  have  looked  into  all  the  caseS|  and  it 
seems  to  me^  that  in  principle  they  come  to  this,  vix. 
the  tenant  of  the  land  shall  do  for  the  clergyman  what 
he  would  do  for  himself.  This  is  expressly  ruled  in 
Blaney  v.  WhUaker  (a)  cited  by  Le  Blane  J.,  in  Neaman 
y.MorgafL  The  case  in  BwUntnff  and  certain  other  cases, 
have  led  to  some  confusion,  by  using  the  word  **  tithe- 
abW  in  a  sense  denoting  the  time  when  the  tithe  should 

(a)  Mkbs*  S3  G.  3.  eiu  10  E»  is. 

be 
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be  severed.  la  Bcgfs  v.  JBIUs  the  Court  proceeded  on  the 
assumption  that  the  tithe  of  lamb  must  be  paid  where 
the  ^pimals  fall,  that  therefore  is  the  period  to  which  we 
are  to  look  for  the  right  accniing.  In  this  very  Coait, 
E^eC.  3.f  after  having  sate  twenty  years  as  a  Baron  of 
the  Exchequer,  the  Court  which  of  all  others  is  qioit 
ebnvenant  with  questions  of  this  nature,  drew  the  disr 
tinction  in  Wyburd  v.  Tuck,  (a)  In  that  case  cropa  had 
been  severed  before  the  granting  of  a  lease  of  tillie% 
but  the  tithe  had  not  been  set  out  at  the  time  when  the 
lease  of  the  tithe  was  granted,  and  thfe  question  wish 
whether  tlie  lessor  or  the  lessee  was  to  have  the  tithe* 
Ejfre  C.J.  there  (6)  says,  «<  The  title  to  the  tithe  in 
question  arose  immediately  on  the  severance  of  the  tith- 
able  matter  from  the  land.  Is  it  not  clear,  that  if  a 
rector  dies  after  the  severanoe  of  the  tith^  and  befiire 
itsj  separation,  and  a  new  rector  comes  in,  the  rig^ 
to  thetithe  is  in  the  dd  rector?"  In  TrUt  v.  HmM  (c) 
which  was  the  case  of  a  bill  filed  by  the  lessee  pf  a 
rectory  and  tithes,  for  a  term  commencing  from  Z^»^ 
<%  1773,  for,  amongst  other  things,  the  tithe  of  lambs 
fiillen  after  Lady-^kiy  in  the  year  1773,  the  Defendant 
by  his  answer  stated  that  all  his  lambs  in  that  year  wenp 
yeaned  before  Lady^day  1 773,  and  that  the  tithes  thereof 
were  claimed  by  the  former  lessee^  to  whom  he,  tfaft 
Defendant,  had  paid  a  pecuniary  composition  in  lieu 
thebeof,  the  Defendant'e  term,  on  his  own  shewing^  not 
oommencii^  till  LaJfy^dcof  1773;  and  the  Cour^  as  to 
the  tithe  of  lambs,  dismissed  the  bilL  That  case  is  eK^ 
pressly  in  pdnt 


Bnaaouoa  J.  In  £very  osie  of  the  cases  cited,  the 
Sand  of  the  issue  goes  to  the  time  of  dropping  t  it  is  said 
that  there  is  no  decisioB  4»  die  point;  neither  is  there 


[a)  X  Bos.  ami  P.  4$S. 


(^) 


12 


(/)  Woodf  p.  zx. 
any 
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asy  dtfciiioii  that  ibe  eldest  ton  shaU  ^inherit  to  hii  1819i 
frther,  or  that,  in  defiuilt  of  sons,  his  daughier  shall 
iabcrit.  For  the  wme  reason  ii  may  be,  that  no  4leciaioo 
can  be  found  fixing  the  time.Bl  which  the  right  to  the 
tkhe  of  animals  rests ;  namely,  because  the  principle  was 
never  before  disputed^ .  In  Bcj^  ▼•  Ellis  the  law  was 
taken  for  granted ;  it  was  admitted  that  the  right  to  the 
tithe  accrued  when  the  animal  dropped  from  the  dam. 
This  principle  is  admitted  in  all  the  cases ;  and  it  is 
upon  that  same  principle,  that  corn  becomes  subject 
to  the  right  of  the  rector  to  the  tithe  on  the  instant 
when  it  is  severed,  though  a  further  operation  is  re- 
quired before  the  tithe-owner  is  bound  to  take  it  away. 
Bitm  (a)  seems  to  be  of  opinion  that  the  tithe  of  Iamb 
is  to  be  paid  where  the  animal  fidls,  and  that  it  is  not 
divisible  Uke  tithe  of  wool ;  but  it  is  now  clear  that  »b 
well  the  tithe  of  lamb,  as  the  tithe  of  wool,  accrues  in 
^e  respective  places  where  the  lamb  is  .drofipcd^  and 
where  the  wool  is  shorn.  I  am  therefore  olear]|y  of  ppi- 
mm  that  the  verdict  is  r^t. 

EiCHABnaoN  J.  I  am  of  the  same  4>pinjon.  In 
most  cases  of  prfedial  tithe  an  intermediate  operation 
is  to  be  performed,  before  the  tithe  can  be  aeparated. 
It  seems  admitted  here  on  both  aides,  as  well  as  in  all 
the  cases,  that  though,  in  the  iostaaoe  of  corn^  the  law  j^ 
such,  yet  that  the  right  vasts  on  severance^  and  that 
where  the  death  of  the  parson  happens  aftfr  severaope, 
bnt  before  the  setting  out  of  the  tithfi,  the  tithe  passes 
to  the  executors  of  the  parson.  So  laopib%  before  their 
birth,  are,  as  it  teems  to  me,  to  be  considered  as  m- 
alogova  to  growing  crops ;  and,  therefore^  though  there 
is  no  ef  press  deltermiaatipn  in  pnqt>  {fol?  the  Jiclum  of 
Bum  is  not  to  be  considered  as  an  express  authority,) 

(a)  EfcL  Lawf  yth ed*  vol*  3. /•  503. 

I  am 
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I  am'  of  opiiiioiiy  that  the  right  to  the  tithe  of  lantr 
attaches,  so  soon  as  the  anunals  are  dropped  from  their 
dams ;  though  neither  the  owner  of  the  ewes  can  compel 
the  owner  of  the  tithe  to  4poq)t,  nor  oTn  -the  owner  of 
the  tithe  compel  the  owner  of  the  ewes  to  set  out  the 
tithe  of  lambs,  until  they  are  able  to  subsist  without 
their  dams.. 

Rule  dischargedt 


Maj  If. 


Whentbe 
prsi^ie  in  the 
vouchee's  war- 
rant of  attor- 
ney in  areco- 
very  lightly 
described  die 
paities  to  the 
plea»  but  the 
body  of  the 
wanantdf 
attorney  ez« 
messeoft  tnat 
the  Touchee 
appointed  his 
attorney  to 
gain  or  lose 
inapleaof 
land  against 
the  tenant, 
instead  of  the 
dcnundant, 
the  Court  n^ 
rated  eiuer  to 
^fHfw^  the 
wamnt  of  at- 
torney, or  to 
suffer  the 
.native,     f 


MoRELL,  Demandant ;  Alban,  Tenant ;  Hat* 
CHETT,  Vouchee. 

AT  the  head  of  the  vouchee's  warrant  of  attorney  in 
this  reooyery,  stood  the  following  praecipe :  <<  Com- 
mand William  Yeates  JIban  that  justly,  &c.  he  render  to 
J.  Fbidjfer  MoreU^  &c.  The  warrant  of  attorney  itseff 
ran  thus :  ^  Sakp  to  wit.  T.  B.  Hatcheti  Esq.  whom 
W.  Y.  Alban  vouches  to  warranty,  appoints  in  his  stead 
John  Bembcfm  and  J.  MocrCf  gentlemen,  his  attomies- 
jointly  and  severally,  against  the  said  W.  Y.  Alban^  to 
gain  or  lose  in  a  plea  of  land.  Haiekett  was  the  tenant 
In  tail  intended  to  be  vouched.  The  oflScers  having 
upon  this  irregularity  refused  to  pass  the  recovery,  Hey^ 
wood  Seijt  moved,  that  either  the  warrant  of  attorney 
might  be  amended,  by  substituting  the  name  ofJ^Fi 
MoreU  for  the  name  of  W.  Y.  Albany  in  the  body  of  the 
warrant  of  attorney,  or  that  the  reeoveiy  might  be  per- 
mitted to  pass  with  a  voucher  of  B.  Hatchett  as  the 
warrant  of  attorney  now  stood.  The  Court  intimating 
an  opinion  that  neither  of  these  requests  could  be 


to  pass,  and  to  construe  the  latter  cbiuse  as  repugnant  and  inope- 

granted^ 
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granted,  but  one  cf  the  lecoiidaries  stating  that  nnme*  1819. 
rout  instuioei  could  be  produced  of  amending  warrants  '^ '~  -  *^ ' 
of  attorney,  ^i^tEMNMf  was  permitted  to  speak  to  the  caae  nemandsni. 
on  a  subeequent  day.  As  to  the  first  point,  he  took  a 
distincdon  between  common  recoveries  and  adverse  suits, 
and  niged  that  the  case  of  the  former  was  to  be  more 
&vottrably  considered  for  amendments^  than  that  of  the 
latter;  but  at  least  the  Court  might  make  the  same 
amendments  in  the  former,  as  were  allowed  to  be  made 
in  the  latter  after  error  brought.  He  urged,  that  after 
the  tenant  has  appeared,  and  has  vouched  the  vouchee, 
and  the  vouchee  is  received,  the  tenant  is  out  of  Court, 
and  is  become  a  perfect  stranger  to  the  proceeding,  in* 
somnch  that  he  cannot  even  bring  a  writ- of  error;  and 
this  warrant  of  attornqr  must,  therefore^  be  considered 
in  the  same  view,  as  if  the  vouchee  had  in  the  latter 
part  of  the  jnstrument  appointed  his  attomies  to.ap|i»eac 
for  him  in  a  plea  of  land  against  a  mere  stranger  to  the 
prior  proceedings.  The  statute  8  Hen.  6.  c.  12,  enacts, 
that  <<  for  error  assigned,  or  to  be  assigned,  in  any  war- 
rant of  attorney  in  any  places  of  the  same  rased,  or  in- 
terlined, or  in  any  addition,  subtraction,  or  diminution 
of  words,  letters,  titles,  or  parcek  of  letters,  fovnd  in 
any  such  warrant  of  attomqr,  no  judgment  nor  record 
shall  be  reversed  nor  annulled.''  And  the  second 
section  enables  the  <<  king's  judges  of  the  Courts 
in  which  any  warrant  of  attorney  for  the  time  shall  be, 
to  examine  such  warrants  of  attorney  by  them  and 
their  clerks,  and  to  reform  and  amend  (in  affirm* 
ance  of  the  judgment  of  such  records  and  processes,)  all 
diat  which,  to  them,  in  their  discretion,  seemeth  to  be 
misprision  of  the  clerks  in  such  warrant  of  attorney,  so  ^ 
that  by  such  misprision  of  the  derk  no  judgment  shall 
be  reversed  nor  adnulled."  Since  the  time,  of  that  sta- 
tute the  Courts  have  felt  no  difficulty  in  amending  war- 
rants of  attorney;  as  soon  as  a  warrant  of  attorney  is 

enrolled. 
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r&ldl  enrott^d,  k  becomes  a  recoit}  of  the  Omt,  and  thef  Gmiri 
'  -* '  "".^  acquires  jurisdiction  over  it  to  amend  iti  Hdey  ▼• 
D^„^3^j^]„,^  'Rfgg'^-  (a)  The  plaintiff  by  bia  warrant  eonstitnted  i¥il^ 
Uam  Keeling  his  attorney,  and  exhibited  bisbill,  purpoit^ 
ing  to  be  by  John  KeeUng  his  attorney;  and  upon  errop 
assigned,  the  Judges  caused  the  declaration  to  be  mode* 
conibrmable  to  the  ncarrant  of  attorney,  and  ailrmed 
the  judgment.  So  Hittietrd  ▼.  Redner  (ft),  the  plauf- 
tiff  was  executor,  and  error  being  assigned  for  want  of  a 
warrant  of  attorney,  it  appeared  that  there  was  a  war^ 
rant  of  attorney  for  the  plaintiff  in  the  suit,  but  that  it 
did  not  name  the  phuntiff  executor,  and  it  was  held 
that  it  Was  well  amendable;  and  it  should  be  intendedl 
to  be  in  this  action,  because  there  was  not  any 
otfier  action  depending.  Bro.  Abr»  (c)  So  where  a  re* 
eorery  was  suflfered  against  Stizabefh  {d)f  and  the  warrant 
of  attorney  expressed,  tiiat  ^  AUcia  puts  in  her  stead 
jf.  B.  to  gain  or  lose  against  Norton^  and  this  matter 
Was  assigned  for  error,  that  there'  was  no  warrant  of 
Attorney  entered  on  record  for  Elizabeth^  whether  this 
should  be  error,  or  only  an  amendable  misprision,  or  not, 
was  made  a  question.  See  the  statute  8  Hen.  6.  cap. 
Id.  Also  see  M.  \4  Hen.  J.  the  like  in  an  aftsize;  and 
note,  that  in  the  case  above^  in  truth  the  record  in  bank 
of  the  warrant  of  attorney  was  amended  after  it  was 
removed  by  writ  of  error.  And  when  the  error  was 
assigne<l  as  above^  the  defendant  pleaded  that  there  was 
a  variance  between  the  certificate  and  the  writing  in 
bank,  and  shewed  the  statute  of  8  Hen.  6.  r.  12.  touch- 
ing liiis  case:  and  quote  the  older  of  pleading  this,  and 
the  cerdficate  thereof.^  If,  therefore,  die  present  reco- 
veiy  had  gone  on  to  a  writ  of  error,  the  Court  would 

{a)  Jfo.  711.  (e)  Bro.  Abr.  Amendment,  pt. 

\k)  Qr:  Jm€.  I35«  &  C.  JM.  36. 

3x6*  pi»  i*  {d)  Djf.  105.  pL  x6. 

have 
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ionre  mnended  the  record;  and  a  fortiori  they  may  well  do  IS  1 9. 
wm bcfine  error  broiMrht*  For  ihe  kst  300  years,  there-  \'  '  '-  ' 
fnre^  mm  the  yeav  1815,  no  difficulty  has  been  IoiiimI  Deoapdant. 
m  gTMting  these  amendments;  the  officers  find  in* 
■tames  of  them  in  every  term.  Every  amendment  of  a 
recovery  that  is  prayed  for,  is  parsoed  ttiroughont  all 
fhe  proceedings  in  the  recovery,  and  ia  tbeceibre  virttf* 
ally  an  amendment  of  the  warrant  of  attorney,  though 
that  JMBirument  be  not  expressly  named,  and  brought  to 
die  notice  of  Uie  Court  In  the  case  of  Shaw  (a).  De- 
mandant i  LeBlancy  Tenani:  Mamsat^  and  Hyky  Vtmcfugesi 
as  also  in  the  case  of  QBrieny  Fcuckee  (6),  this  CkMrt 
expressly  permitted  it  In  the  ease  cfJameSf  Demand^ 
unti  WiUiamSj  Tenani ;  James^  Vouchee  (^),  as  weH  aa  hi 
tte  case  of  WiBiamsonf  Demandani  ;  MorMi^  Tenant  t 
Laykmj  Vouchee  (if),  fte  Court  aHowed  ^ibtpnecipe  of  % 
frarraiit  of  attorney  to  be  amended;  which  amendment 
^onseqaeht]y  affected  the  operation  of  the  yAnAe  mMvi^ 
nient.  S^  however,  adhering  to  the  cascof  IFarv.JBam- 
bm  {e)y  the  Court  would  not  permit  this  instrumtot  to 
be  amended,  he  urged  that  they  would  at  least  permit  the 
recovery  to  pass  upon  this  warrant  of  attorney  as  it  now 
stood,  as  was  done  in  the  case  of  Forster,  Demandam  / 
Torsier^  Tenant :  Daxy  Bottom  and  Wife^  (/)  Vouchees. 
And  there  is  no  incongruity  in  the  warrant  of  at* 
tomey  to  prevent  the  recovery  so  passing;  fiir,  Inas* 
modi  as  it  has  been  held  in  the  case  last  dted,  diat  the 
tide  of  the  plea  named  ki  the  ^tfqpe  designates  the  friea 
fn  which  the  attorney  is  appointed,  then,  since  the 
fr^Bcipe  shews  this  to  be  a  plea  between  Morellf  De- 
mandant :  Jlbanj  Tenant ;  and  Hatchett^  Vouchee  g  the 
subsequent  words  in  the  body  of  the  warrant,  expressing 

{a\  Ante  IV.  98.  (d)  JUUbs.    Term,  58  G.  3. 

{b)  AnU  TV.  X96.  Ante  Vm. 

(c)  Ante  Vn.  434*  S.  C I  Mooref    (e)  Ante  YI.  65ft. 
X30.  {/)  AnteVL  $7%, 

the 
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1819.  die  plea  to  be  between  the  vouchee  and  the  tenant,  ore 
'_^  '  *  '  repugnant  to  the  former;- and  the  rule  of  oonstrncdoa 
Demandant  ^  ^^^  when  in  a  deed  a  subsequent  clause  is  repugnant 
to  a  prior  dans^  the  prior  clause  must  prevail^  and  the 
subsequent  repugpant  danse  has  no  eflPect  It  therefore 
will  do  no  violence  to  any  rule  of  law  or  construction,  if 
the  Court  will  permit  the  recovery  to  pass  by  virtue  of 
the  warrant  as  it  now  stands. 

Cur*  adv.  wU» 

The  Court  took  time  to  consider  the  question  until 
this  day,  and  they  now  declared  that  they  saw  no  rea- 
son to  depart  from  the  rule  which  they  had  laid  down 
in  Fox  V.  BembcfoDj  and  other  cases;  that  they  would  not 
allow  the  warrant  of  attorney  to  be  altered.  Tliat  case 
was  corroborated  by  the  decision  in  JameSf  Demandani  $ 
TfiUiamSf  Tenant;  Jameif  Vouchee^  where  the  like  motion 
was  made  to  amend  the  prtecipe^  (which  in  the  printed 
report  is  inappropriately  called  the  caption  of  the  war- 
rant of  attorney),  and  was  refused.  They  therefore  held, 
that  the  amendment  could  not  be  granted.  Neither 
would  the  Court  suffer  the  recovery  to  pass  under  the 
present  warrant  of  attorney,  to  do  which,  would,  in  sub- 
stance, be  the  same  thing  as  to  amend  the  instrument. 
As  the  recovery  was  so  recent,  the  parties  might  easily 
suffer  another.  The  business  was  so  carelessly  done^ 
that  the  application  ought  not  to  be  granted  and  it  was 
necessary  strictly  to  watch  these  proceedings. 

Rule  refused. 
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1819. 

(IN  THE  EXCHEQUER  CHAMBER.)        u^u. 

Doe  Dem.  Earl  of  Jersey  t;.  Smith. 

^pHIS  was  a  writ  erf*  error  brought  to  reverse  ajadgment  P*^^  ^ 

of  the  Court  of  King's  Bench  (a),  given  in  an  eject-  JJ^^^^ 
mcDt  brought  to  obtain  possession  of  certain  lands  in  her,  in  coa* 

^  tidentioiK^ 
marriageyto 
rerdke  die  oies  fimited  to  hcr»  and  to  appoint  to  toch  uses  and  witii  tuch  powen  and 
fnniioet  and  in  such  manner  as  was  by  her  afterwards  done,  by  a  deed  of  setdementp 
in  CQoadention  of  marriagey  reroked  the  usesy  and  appointed  the  hnds*  to  hold  Id  the 
Qse^  ifiter  the  'm^niagey  of  her  husband  for  life  sans  waste,  and  after  his  decease  to 
the  use  of  herself  for  life  swu  waste,  with  remainder  to  divers  other  uses  for  the  benefit 
of  theissoe  of  that  marriage,  and  also  of  the  issue  of  the  appointor;  rtmainder  as  she 
thsiddby  will  appoint,  with  remainder  to  the  use  of  herself  in  fee.  The  settlement 
cootaiaed  a  power  for  the  husband  and  wife,  finom  time  to  time,  when  in  possession 
•of  the  premises  so  limited  to  them  for  their  lives,  by  indenture  to  demise  such  premises 
as  then  were  leased  for  lives,  or  for  years  determinable  on  lives,  to  any  penons,  ia 
pMsewion  or  reversbn,  for  one,  two,  or  three  lives,  so  as  there  were  not  thereon  any 
ffnester  estate  or  interest  subsisting  at  any  one  time,  than  what  would  be  deter- 
ttinabk  on  the  dropping  of  three  lives ;  and  so  as  there  were  reserved  the  ancient 
and  accustomed  yearly  rents,  duties,  and  services,  or  more,  or  as  great  or  beneficial 
rents,  duties,  and  services,  or  more,  or  a  just  proportion  of  such  ancient  or  the  then 
reserved  rents,  &c.  (except  heriots  which  might  be  varied  at  willi)  and  so  as  there 
were  contained  in  every  such  lease  a  power  of  re-entry  for  non-payment  of  the  rent 
thereby  to  be  reserved  s  And,  also,  by  indenture  to  demise  any  of  the  premises  for 
uy  term  absolute,  not  exceeding  az  years^  in  possession,  and  not  in  reversion,  so  at 
thin  were  reserved  so  much,  or  as  great  and  beneficial  yearly  and  other  rent  and 
rents  and  other  services  proportionably,  as  then  were  therefore  paid  and  yielded,  or 
the  best  and  moat  improved  yearly  rent  and  rents  that  could  be  reasonably  had  or 
obtained  for  the  same,  without  taking  any  fine ;  and  so  as  in  every  such  l^se  there 
were  contained  a  clause  of  re-entry  in  case  the  rents  reserved  were  unpaid  by 
the  space  of  a8  days ;  And,  also,  by  indenture  to  demise  any  of  the  premises 
whcrdn  or  whereupon  any  mine  or  mines  should  be  open,  or  any  ftnon  should 
be  willing  to  open  any  mine,  for  any  term  not  exceeding  31  years  in  possession,  so  as 
upon  eveiy  such  kase  there  were  reserved  such  share  of  the  produce,  or  such  yearly 
le&t,  as  could  reasonably  be  obtained  without  taking  any  fine,  and  so  as  the  lessees 
were  not  by  any  express  clause  freed  from  impeachment  of  waste,  other  than  in  the 
JKcessary  and  reasonable  working  thereof,  and  so  as  there  were  inserted  such  proper 
sod  usual  covenants  for  the  efiectually  winning  and  working  the  mines,  and  smelting 
the  ore,-  and  doing  other  acts,  as  were  usually  inserted  in  leases  of  the  like  nature. 

The 

{a)  The  arguments  and  judgment  in  the  Court  of  King's  Bench 
are  not  yet  in  print. 

Vol.  I.  H 
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181 9.        the  parish  of  liamsamlet^  in  the  county  of  Glamorgan. 

^   Doz  '     ^^^  cause  was  tried  before  TVoodB.  at  the.  Hereford 

Dem.  Jebskt    Summer  assizes,  1815,  when  the  jury  found  a  special 

V.  verdict,  stating  in  substance,  that  Lord  Mansel  being 

seised  in  fee  of  considerable  lands  and  tenements  in  the 

counties  of  Brecon  and  Glamorgan^  comprising,  amon|pt 

the  declaration  other    things  the  tenement   in  questim,    called   Tal 

mcmfoned  had  y  Qoba  Uchqfi  devised  them  to  his  daughter  Louisa 

leittd,  and       Barbara  Mansel  for  life,  with  divers  remainders  oveis 

were  under       and   that  the  will  contained  a  power  enabling  her,  in 

and  •ubject  to   consideration  of  marria£re,   and  either  before  or  after 

a  leasef  for  a  ® 

term  of  years    her  marriage,  to  revoke  all  the  uses  and  devises  of  the 

determinable     lands  wherein  a  life-estate  was  so  limited  lo  hel*,  and 
on  lives.    The 
liusband,  after 

\he  hianiagty  by  'indenturei  in  connderation  of  the  former  lease,  and  of  X05I.,  and 
of  the  yearly  rents*  duties,  payments,  services,  articles,  covenants,  provisoes,  and 
agreements  thereinafter  specifiied  and  reserved  on  the  pan  of  the  lessees,  demised  the 
lands  in  question  for  99  years,  if  three  or  either  of  them  should  so  long  live,  paying 
the  yearly  rent  of  ftl.  by  equal  portions  at  Micbaelmiu  and  Lady  Dayt  with  a  couple 
of  fat  capons,  or  zs.  6d.  in  li^u  thereof  at  the  election  of  the  lessor,  and  al^  an  herhA 
of  the  best  beast,  or  40s.  in  'lieu  thereof,  upon  the  death  of  every  tenant  dying  an 
possession,  and  the  Kke  upon  every  assignment,  sale,  forfeiture,  or  sdienation ;  and 
also  the  lessees  yielding  and  doing  constant  siuit  of  mill,  paying  such  toll  and  multisre 
*as  others  grinding  their  com  there  should  pay.  The  lease  contained  a  covenant  by 
*the  lessees  to  pay  the  yearly  rent  of  al.  and  the  duties,  heriots,  suits,  services,  and  other 
reservations,  at  the  time  and  in  the  manner  limhed  and  appointed  fcAr  payment  and 
performance  of  the  same,  or  else  the  several  sums  reserved  in  lieu  thereof  1  with  a 
proviso,  that  if  at  any  time  the  rent  of  ah,  and  every  or  any  of  the  duties,  servicee, 
Reservations,  and  payments  thereby  reserved,  or  any  part,  should  be  unpaid  or  undone 
by  15  days  next  over  or  after  any  of  the  times  whereat  or  whereupon  the  same  oug'ht 
to  be  paid,  done,  or  performed,  &nd  no  sufficient  dutress  or  distresses  cotdd  orm^ht 
be  taken  upon  the  premises,  or  if  the  lessees  should  leave  the  premises  in  decay  tix 
months  after  view  had  and  notice  given,  or  should  commit  any  wilfd  waste,  or  grind 
their  com  at  any  other  mill,  (the  lessor's  inill  being  in  repair^)  or  if  the  lessees  should 
assign  without  licence,  or  if  aiiy  default  should  be  by  the  lessees  made  in  the  payment 
or  performance  of  aO  or  any  of  the  reservations,  covenants,  and  agreements  theretn* 
before  on  their  parts  contained,  then  the  lessor,  and  the  person  to  whom  the  freehold 
of  the  premises  should  belong,  might  re-enter.  Upon  the  trial  of  an  ejectment* 
evidence  was  received  thait  the  usual  and  accustomed  form  of  leases  of  the  estate  coo* 
tained  in  the  marriage  settlement,  for  lives  or  years  detemiinable  on  lives,  as  well  prior 
as  subsequent  to  that  settlement,  was  with  a  conditional  proviso  of  re-entry  similar  lo 
I  liat  in  this  indenture. 

I.  Held  by  four  judges  against  three,  that  the  ckuisc  of  re-entry  ia  the  lease  did 
liot  pursue  the  form  required  by  the  leasing  power. 

a.  Held  by  three  Judge^t  thai  the  evidence  of  the  former  leases  wa»  well  received* 

to 
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to  appoint  the  same  attd  the  fee^mple  thereof  to  such        1819. 
uses,  and  with  such  powers  and  provisoes,  and  in  such  -  ^* 

manner,  as  was  by  her  afterwards  done  by  a  deed  of  jy^^^  jsRasr 
aetdffiient,   dated  the  l^d  of  Jklffj   1757:  that  Lord  «• 

MofOa  died  seised  of  the  said  hinds  on  the  29th  Ncvem^  ^^™* 
ber,  1750,  without  altering  his  will,  and  leaving  the  said 
Louisa  Barbara  Mansel  his  only  child  and  heir  at  law> 
^fho  thereapon  became  seised  in  fee  of  the  said  lands. 
That  the  said  Louisa  Barbara  Mansel  on  the  20th  of 
M^j  17^7}  intermarried  with  George  Venables  Vemaa 
the  younger,  afterwards  Lord  Vdrnany  having  previously^ 
by  a  deed  dated  2d  Jidy^  17^7}  and  executed  in  con*"  ^ 
fiinni^  to  the  power  for  that  purpose  contained  in  the 
will  of  Lord  Mansel^  in  consideration  of  her  said  mar-*> 
riage,  revoked  all  the  uses  and  devises  in  the  said  will 
contained  concerning  the  said  lands,  and  having  ap« 
pointed  them  to  the  Earl  of  Guildford  and  Charles  Mon^ 
tagu  and  their  heirs,  to  hold,  to  the  use  (after  the  so>- 
lenmization  of  the  marriage)  of  the  said  George  Venables 
the  yoimger,  and  his  assigns  during  the  term  of  his  life^ 
sam  waste,  and  after  his  decease  to  the  use  of  Louisa 
Barbara  Mansel  and  her  assigns  for  the  term  of  her 
li^  i<m5  waste,  and  after  the  determination  of  those 
estate^  or  either  of  them,  by  forfeiture  or  otherwise,  in 
the  lifetime  of  George  Venables  Vernon  the  younger  and 
Louisa  Barbara  Mansel^  or  the  survivor  of  them,  to 
the  use  of  the  same  trustees,  and  their  heirs,  during  the 
lives  of  G.  V.  Vernon  and  L.  B.  Mansel^  and  the  sur- 
vivor, in  trast  to  preserve  the  contingent  estates  and 
uses,  permitting  the  said  6.  V.  Vernon  the  younger,  and 
liis  assigns,  during  his  life^  and  afterwards  the  said  L.  B. 
Mansel  and  her  assigns,  during  her  life^  to  take  the 
rents  and  profits,  and  aft;er  the  decease  of  the  survivor 
of  them  the  said  G.  V.  Vernon  andZr.  B.  Mansely  to  di- 
vers other  uses  for  the  benefit  of  the  issue  of  that  mar- 
TnMgBff  and  also  of  the  issue  of  £r.  B.  Mansel^  and  in  de- 

H  2  fault 
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1819.        &ult  of  such  iskie^  to  the  use  of  such  perBOH  or  persons, 
DoB^       ^^^  ^^^  ^^^^  estates  and  interests,  and  to  and  for  such 
Dsm.  Jebskt   ends,  intents,  and  purposes,  and  subject  to  such  powers, 
^^  provisoes,  conditions,  and  limitations  over,  and  in  such 

manner  or  form,  either  absdutely  or  conditionally,  and 
with  or  without  powet  of  revocation,  as  L.  B.  Mansdj 
whether  sole  or  covert,  and  notwithstanding  her  cover* 
tvartf  should  by  her  last  will  and  testament  in  writii^  or 
any  writing  purporting   or  in  the  nature  of  her  last 
will  and  testament,  or  any  codicil  or  codicils  thereto,  to 
be  signed,  publbhed,  and  declared,  in  the  presence  of 
three    or    more ,  credible  witnesses,  direct^    limit,    or 
appoint ;  and  in  default  of  such  direction,  Unutation^ 
or  appointment,  or  in  case  any  such  should  be,  when 
and  so  soon  as  the  estates  and  interests  tliereby  limited 
should  respectively  end  and  determine  and  as  to  such 
parts  of  the  premises  whereof  no  appointment  ahonld 
•be  made^  and  in  the  .mean  time,  and  until  such   ap* 
pmntment  should  be  laade^  and  subject  thereto,  to  the 
nseofthesaid  Z^.  J3.  J(&!ifff£4  her  heirs  and  assigns  for 
ever.    That  by  the  same  deed  it  was  provided,  declared, 
and  agreed,  in  the  words  following ;  viz.  <<  that  it  shall 
and  may  be  lawful  to  and  for  6.  V.  Vernon  and  Z.  JS. 
Mansel  his  intended  wife,  from  time  to  time  during 
thdr  respective  Iive%  when,  and  as  diey  shall  req)ective- 
Jy  be  in  possession  oF,  or  entitled  to  the  perception  of 
Uie  rents  and  profits  of  the  manors,  messuages,  lands, 
hereditaments,  and  premised  so  limited   to  them  for 
their  respective  lives  as  aforesaid,  by  indenture  or  in^ 
dentures  under  their  respective  hands  and  seals,  attested 
by  two  or  more  credible  witnesses,  to  demise^  lease,  or 
grant  such  part  or  parts  of  the  said  manors,  messuages, 
knds,  toiements,  and  hereditaments,  or  parts  or  shares 
•of  manors,  messuages,  lands,  tenements,  hereditament^ 
•and  premises,  whereof  they  shall  be  so  respectively  in 
possessian,  or  entitled  to  the  peireption  of  the  rents  and 
8  profits 
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profitt  as  afitreseid,  as  now  are  leased  for  fife  or  Kviasy       1019. 
or  fiir  jears.detemunable  on  the  dropping  of  a  life  or     '^   ji.^' 
life%  U>  aoy  person  or  persons  in  possession  or  rever-  rwn,  jmsir 
siooy  for  one^  two»  cur  three  lives,  or  for  any  number  of         v. 
yean  detonninable  <hi  tha  dropping  of  one^  two»  or       Smith. 
tlnee  lives;  so  as  there  be  not  pn  any  part  or  pared  of  the 
ssme  presuses  to  be  demised,  leased,  or  granted  respect- 
ivelyt  fin:  a  life  or  lives,  or  for  years  determinable  on 
the  diopping  of  a  life  or  lives  as  before  mentioned,  any 
gusater  estate  or  interest  subsisting  at  any  one  time^ 
than  what  will  wear  out  or  be  determinable  on  the 
dropping  of  three  lives;  and  so  as  on  every  such  respect- 
ive leas^  demise^  \>r  grant,  for  a  life  or  live§,  or  for 
jesn  determinable  on  the  dropping  of  a  life  or  lives, 
there  be  reserved  and  made  payable  during  the  continu* 
SDoe  of  the  estates  and  inters^  tho^y  to  be  demised,: 
leased,    or  granted  respectively,  the  ancient   and  ao* 
cnstfloiad  yearly  rentsi  duties^  and  services,  or  more,  or 
ssgi^^at  or,  beneficial  rents,  duties,  and  services,  or  more, 
as  now  are,  or,  at  the  time  of  demising  or  granting  the 
premises  sa to  be  demised,  leased,  or  grant<ad  respect-, 
ively,  were  reserved  or  made  payable,  for  or  in  respect 
of  the  same  premises  respectively,  or  a  just  proportion 
of  such  ancioit  or  the  present  reserved  rents,  duties,  and 
services,  or  more^  according  to  the  value  of  the  premises. 
80  lobe  demised^  leased,  or  granted  respectively,  (except 
beriots,.  which  shall  or  may  be  varied,  altered,  or  com-< 
pounded  for,  according  to  the  will  and  pleasure  of  G» 
V.  Verwm.  and  L.  B.  Mansel^)  all  such  rents^  duties,  and 
services  respectively  to  be  incidoit  to  and  go  along 
with  the  reversion  aud  remaindtf  of  the  same  premises,, 
expectant  on  the  determination  of  the  said  respective 
deanises,  leases^  and  grants  thereof;  .and  so  as  there  be 
ooataiiied  in  every  such  lease  a  power  of  re-entry,  for 
nonpayment  of  the  rent  iherdjy  to  be  reserved ;  and  so 
as  the  respectiva  Ic^sees^  to  whom  such  lease  or  leasee 
H  3  shall 
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19]  9«        shall  be  made  as  aforesaid,  be  not  by  any  express  dause- 
^  i^-  '         to  be  contained  in  any  such  leases  respectively  freed 
Dfm.  Jersey   ^^^  impeachment  of  waste^  and  so  as  the  said  respect*- 
V.  ive  lessees  or  lessee,  to  whom  any  such  lease  or  leasee 

^'^^  shall  be  made  respectively  as  aforesaid,  doth  and  do 
seal  and  deliver  a  counterpart  or  counterparts  of  suck 
lease  or  leases  respectively:  and  also  by  indenture  or 
indentures,  under  their  respective  hands  and  seals,  at- 
tested as  aforesaid,  to  demise,  lease,  or  grant  all  or  any 
of  the  said  manors,  messuages,  lands,  hereditaments!, 
and  premises  so  limited  to  them,  G.  V.  Vemen  and  JL. 
V.  Mansels  for  their  respective  lives,  for  any  term  or 
number  of  years  absolute^  not  exceeding  21  years,  to 
take  effect  in  possession,  and  not  in  reversion,  or  by  way 
of  future  interest;  so  as  upon  eveiy  such  lease  for  an 
absolute  term  not  exceeding  21  years,  there  were  re- 
»  served  and  made  payable  during  the  continuance  of 

such  lease  or  leases,  so  much,  or  as  great  and  beneficial 
yearly  and  other  rent  and  rents,  and  other  services 
proportiooably,  as  now  is  and  are  therefore  paid  and 
yielded,  or  the  best  and  most  improved  yearly  r^it 
and  rents  that  can  be  reasonably  had  or  obtained 
for  the  same,  without  taking  any  fine,  premium,  or 
foregift,  or  any  thing  in  the  nature  of  or  in  lieu  there- 
of, to  be  incident  to  and  go  along  with  the  reversion 
and  remainder  of  the  same  premises  expectant  on  the 
.  determination  of  the  said  respective  leases;  and  so 
as  the  respective  lessees  and  lessee,  to  whom  any  lease 
or  leases  shall  be  made  respectively  as  aforesaid,  doth 
and  do  seal  and  deliver  a  counterpart  or  counterparts 
of  such  lease  or  leases  respectively,  and  so  as  in  every 
such  lease  for  any  term  of  years  absolute,  respectively, 
there  be  contained  a  clause  of  re-entry  in  case  the  rent 
or  rents  thereupon  to  be  reserved  be  behind  or  unpaid 
by  the  space  of  28  days  after  the  times  thereby  respect- 
ively appointed  for  payment  thaieof.  And^  dso^  by  in- 
denture 
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dentore  or  indentores    under  their  respective  hands        ISlih 
and  teals,  attested  as .  aforesaid,  to  demise,  lease,  and  '  "^ 

grant  all    or   any  part  of  the    lands,  hereditaments,  Dein.JERidE7- 
and  oKmises  so  limited  to  them  the  said'  G.  V.  Ver^  '^' 

mm  and  L.  B.  Mamel^  for  their  respective  lives  as 
aforesaid,  wherein  or  whereupon  any  mine  or  mines- 
Bow  is  or  are  open,  or-  wherein  or  whereon  any- 
person  or  persons  shall  be  willing  to  open  any  mine  or 
mines,  sough  or  soughs,  or  other  thing  or  things  what»> 
soever,  which  may  be  requitite  and  necessary  for  the 
digging  and  getting  of  lead  or  copper  ore,  or  any  metal; 
or  mineral  whatsoever,  unto  any  person  or  persons  fpr 
any  term  or  number  of  years  hot  exceeding  thirty-one 
je8r%  to  take  efect  in  possession,  and  not  in  reversion, 
or  by  way  of  future  interest ;  and  so  as  upon  every  such 
tesse  for  an  absolute  term  not  exceeding  thirty-one 
jetfs,  there  be  reserved  and  made  payable  during  the 
continnance  of  such  lease  or  leases,  such  part  or  share  of 
die  lead,  copper,  ore^  coal,  and  other  produce  to  be* 
gotten  from  the  said  mines,  or  such  yearly  rent  or  iki- 
come  in  respect  thereof  as  can  reasonably  be  had  or 
obtained  for  the  same,  without  taking  any  fine,  pre- 
miam,  or  foregift,  or  any  thing  in  the  nature  or  in  lieu 
diereof,  to  be  incident  to  and  go  along  widi  the  rever- 
mn  and  renuiinder  of  the  same  premises,  expectant  on 
the  determination  of  the  said  respective  leases;  and  so- 
ss  the  respecdve  lessees  to  whom  such  lease  or  leases 
shall  be  made,  be  not  by  any  express  clause  to  be  con- 
tuned  in  any  of  such  leases  respectively^  freed  from  im« 
peadunirat  of  waste^  other  than  in  the  necessary  and* 
reasonable  winning  or  working  thereof^  and  so  as  the 
said  respective  lessees  and  lessee  to  whom  any  lease  or 
kaies  shfdl  be  made  respectively  as  aforesaid,  doth  and 
do  teat  and  deliver  a  counterpart'  or  counterparts  of  such 
lease  or  leases  ieqpeotivdy»  and  so  as  there  be  also  in- 
lerted  such  firoper  and  usual  covenants  for  the  effbct- 
H  4  ually 
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1819i»       jgfiJXy  winning  and  woiifing  the  said  min^  and  smfolling 
die  ore»  and  doing  all  olber  propter  and  necessary 
acU^  as  «re  usually  insert^  in  leases  of  thct  like  nature. 
That  by  force  of  the  last-mentioned  deed,  G.  V.  Venum^ 
^fter  the  marriage^  became  seised  fi>r  life  of  tiic  last* 
mentioned  lands ;  that  at  the  date  of  that  settlementf  and 
until  the  surrender  made  at  the  time  of  making  the  in* 
denture  neiLt  mentioned,  and  therein  referred  to^  H^ 
lands  in  the  decUration  mentioned  had  becsi  and  were 
leased,  and  were  ynder  and  subject  to  a  lease  to  certain 
persons  for  a  term  of  years  determinable  on  the  lives  of 
tbr^e  persons,  whodiedhfefore  the  day  of  the  demise  laid 
ia  the  declaration*    That  after  the  date  of  the  settle* 
mont  and  marriage  on  the,  5tli  of  September,  180S, 
Q.  V.  Vernon^  bei^g  so  seiaed,  eacMited,  by  his  then 
name  and  title  of  Lord  Vermmy  an  indenture  of  that 
date,  between  himself  of  the  one  part,  and  Charles  Smith 
(/unce  deceased)  and  the  plaintiff  in  error,  of  the  other 
part^  by  which  it  was  witnessed,  that  in  consideratifm  of 
tb^  surrender  of  the  former  leas^  and  in  considetattoii  of 
j6105.  paid  to  Lord  Vernon  by  Charles  SniiA  and  ihe  de* 
fendant,  and  of  theyearly  rents,  duties,  payments,  senrices, 
articles,  covenants,  provisoes  and  iigreements  theroinafter 
specified  and  reserved,  and  by  and  on  the  part  of  the  le»- 
i^ees  to  be  paid,  don%  performed,  and  kept.  Lord  Vemol^ 
demised  and  granted  to  Charles  Smith  and  the  defendant, 
the  messuage^  tenement,  and  lands,  with  the  appurto» 
nances,  firom  the  day  of  the  date  for  99  years,  if  thto 
lessees  and  John  Smithy  or  either  of  them,  should  so  long 
live^  paying  the  yearly  rent  of  j£2.,  by  equal  portion^  at 
JMichaelmas  and  LaJ^day^  with  a  couple  of  fat  capons^ 
or  Is.  Gd.  in  lieu  thereof  at  the  election  of  the  l^sor^ 
and,  also»  an  heriot  of  the  best  beast^  or  40s»  in  lien 
thereof,,  upon  the  death  oi  every  tenant  dying  in  pea- 
session,  and  the  Uke  upon  eyery  assignmenl^  sal^  for- 
feiture or  a}iaiation;  and,  simh  the  lesases yidding  and 

doing 
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diaiog  etmMant  «iit  of  mil^  during  the  tem^  ibPaD  didr        1819. 
com  and  grun,  which  shonid  be  gotten  and  spent  upon     ^  —v  m^ 
the  demiaed  prtmiae%  nnto  and  at  sodi  of  the  mill  or  j)^^  jwser 
mUk  of  Lord  Vermm^  hit  hein  and  asBignfl^  or  audi  «. 

person  or  penons  to  whom  the  freehold  or  inheritance      ^i^™- 
of  the  pnemiaea  ahoidd  bdong^  aa  he  and  tfaey^  durifig 
the  terms  should  for  that  purpose  direct  and  appointi 
pff^ing  such  loll  and  muHnre  as  others  griiiding  their 
oom  there  should  pay.       That  the  lease  contained  a 
ooienant  on  die  part  of  the  lessees  to  pay  to  Lord  Vir^ 
aoN^  his  heirs  and  asttgns,  or  to  such  odier  person  or 
pcEBona  who  should  be  entitled  to  Ae  fieehold  and  mhe- 
Stance  of  the  same  premises^  expectant  in  refersion 
apon  the  determinaddn  of  die  same  leasee  a  proportion 
of  the  rents  xoserred)  in  case  the  pna  should  determine 
between  any  of  the  days  of  pqrment  by  the  death  of  the 
persons  named  in  the  same  lease,  and  also  covenants  and 
provisoes  ia  the  Mlowing  wtirds:  <<  And  the  lessees  for 
theottdvesy  their  heins  executors^  administrators^  and 
assigos,  and  for  evei^  of  them,  do  covenant,  promise^ 
and  agree,  to  and  widi  the  said  Oiorge  Lord  Vsmoni 
his  hdrs,  esecntcm,  admipistrators,  and  asngns,  and  td 
and  wjdi  such  person  or  pekwns  to  whom  the  imine^ 
diate  freehold  or  inheritance  <^  die  premises  shall  as 
aforesaid  belong,  i<nd  to  and  with  every  of  diem,  in 
manner  and  form  following;  that  Is  to  aay,  that  they  the 
Iciseesj  their  executors,   adminiotralors,   and  assigns; 
tome  OT  eoe  of  them,  shall  and  will,  well  and  duly,  dur« 
ing  the  said  term,  pay,  do,  and  perform,  or  canse  to  be 
paid,  dene^  and  performed,  unto  the  said  G^orgv  Lord 
Fermmf  his  heirs  or  assigns,  or  such  person  or  persons 
le  whom  the  freehold  or  inheritance  of  the  premises 
shali  as  aforesaid  belong,  and  every  of  them,  the  said 
yettly  rent  or  sum  of  two  pounds,  and  the  said  duties, 
heriots,  suits,  siervices,  and  other  the  reservatmns  afore- 
tnii^  imd  every  ^them,  at  the  dmes,  and  in  the  manner 

above 
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Wi9w       ttbcwe  limited  and  i^ypointed  ferpaymait  andperfivm-. 
^   Doe         '^^  ^^  ^^  fiame^  or  else  the  several  sums  reBerved  in 
Dem.  Jersey   lien  thereof:  Provided  always,  that  if  it  shall  h^ipen  at 
V*  any  time  during  the  estate  hereby  granted,  that  the  said* 

yearly  rent  or  sum  of  two  pounds,  and  every  or  any  of 
the  duties,  services^  reservations,  and  paymoits  hereby 
reserved,  or  any  part  thereof,  shall  be  behind,,  unpaid, 
or  undone,  in  part  or  in  aU,  by  the  space  of  fifteen  days 
next  over  or  after  any.  or  either  of  the  days  or  timea 
whereat  or  whereupon  the  same  ought  to  be  paid,  don^ 
or  performed  as  aforesaid,  and  no  sufficient  distress  or 
distresses  can  or  may  be  bad  and  taken  upon  the  said 
premises,  whereby  the  same,  and  all  damages  thereof^ 
Qf  any  be)  may  be  fully  raised,  levied,  and  paid,  or  if  the 
lessees,  their  executors,  administrators,  or  assigns,. or 
under-tenants,  or  any  of  them,  shall  suffer  and  leave  the 
said  premises,  or  any  part  thereof^  to  continue  in  decay^ 
or  unrepaired,  by  the  space  of  six  calendar  months  nexlJ 
aftor  such  view  had  and  notice  given,  or  left  as  aforesaid, 
or  shall  do  or  commit,  or.  cause  or  suffer  to  be  commit^ 
ted  or  done,  any  wilful  waste^  spoil,  or  destruction  in  or 
upon  the  said  premises,  or  any  part  thereof,. or  shall  at 
any  time  during  the  said  term  grind  any  part,  of  their 
com  or  grain  at  any  other  mill  than  such  mill  so  to  be 
appointed  by  the  said  George  Lord  Venum^  his  heirs  or 
assigns,  or  sudi  person  or  persons  to  whom  the  frediold 
or  inheritance  of  the  premises  shall  as  aforesaid  belonj^ 
(the  same  being  in  repair,  and  order  to  grind  such  com 
and  grain,)  or  if  the  lessees,  their  executors  and  admin 
nistrators,  or  any  or  dther  of  them,  shall  at  any  time 
during  the  estate  hereby  granted,  give^  grant,  bai|;aint 
sell,  assign,  or  otherwise  depart  with  this  present  demise 
and  lease,  or  with  their  or  either  of  their  estate  or  inte^ 
rest  therein,  without  the  licence  and  consent  of  the  said 
George  hotd  Vernon^  his  heirs  or  assigns,  or  of  the  per* 
son  or  persons  to  whom  the  freehold  or  inheritance  of 

the 
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the  premises  shall  as  aforesaid  belong,  in  writing,  under        1819* 

hit  or  their  hands  thereunto  first  had  and  obtained ;  or  if  -  '^ 

Doe 
any  de&alt  shall  be  by  them  the  lessees,  their  executors,  Deg,  jdm 

administnitors,  or  assigns,  made  in  the  payment  or  per^  «• 

formance  of  all  or  any  of  the  reservations,  covenants, 
sad  agreements,  hereinbefore  on  their  parts  contained, 
that  then  and  from  thenceforth^  in  all,  or  any,  or  either  of 
the  said  cases,  it  shall  and  may  be  lawful  to  and  for  the 
mi  George  Lord  Vemonj  his  heirs  and  assigns,  and  the 
person  and  persons  to  whom  the  freehold  or  inheritance 
of  die  premises  shall  as  aforesaid  belong,  into  and  upon 
the  said  premises  hereby  demised,  and  into  every  part 
and  parcel  thereof  wholly  to  re-enter,  and  the  same  to 
have^  hold,  retain,  possess,  and  enjoy,  as  in  his  and  thar 
fermer  and  proper  estate,  against  the  lessees,  thdr  eze- 
cotors,  administrators,  or  assigns ;  these  presents,  or  any 
dung  herein  contained  to  the  contrary  thereof  in  any  wise 
notwithstanding."    And,  that  no  other  than  the  above 
recited  power  ^  re-entry  for  non-payment  of  the  rent 
reserved  by  the  same  indenture  is  contained  therein ;  of 
which  same  indenture  the  lessees  then  executed  and  de- 
livered a  eoonterpart ;  and,  that  the  several  raits,  duties, 
reservations,  and  payments  reserved  by  the  indenture  of 
the  5th  September^  180S,  and  secured  by  such  render, 
covenants,   and  power  of  re-entry  therein  contained, 
were  at  the  time  of  making  the    last-mentionfed  in- 
denture the  ancient  and  accustomed  yearly  rents,  duties, 
and  serrices,  and  then  were  as  great  and  beneficial  rents, 
duties;  and  services,  as  the  yearly  rents,  duties,  and  ser- 
vices which  at  the  time  of  making  the  deed  of  the  2d 
Mgi  1757»  or  at  any  time  thereafter,  previous  to,  or  at 
the  making  of  the  indenture  of  5th  September^   1803, 
were  or  had  been  reserved,  or  made  payable,  or  secured, 
for  or  in  respect  of  the  lands  and  tenemenu  by  the  same 
hidentoi^'  mentioned  to  be  demised.      And  that  the 
lands  and  tenements,  with  the  appurtenances  in  the  de- 
claration 
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1819.  claMioii  inentioned,  were  and  are  the  same  lands  and 
t^ementS}  and  that  the  usual  and  accostomed  form  of 
leases  of  the  estates  contained  in  the  marriage-settlement 
of  2d  Juljff  17579  for  lives  or  years  determioabie  on 
Uye%  as  well  prior  as  subsequent  to  that  settlement^  was 
with  a  conditional  proviso  of  re»^ntry  similar  to  that  in 
the  indenture  of  5th  SqOember^  1803 ;  and,  that  all  the 
rents^  duties,  and  services  reserved  by  the  last-mentioned 
indenture^  and  which  accrued  in  the  lifetime  of  Lord 
Vemottf  have  he&i  dischai^ged  and  performed ;  andt  that 
JSemy  Smith  has  been  ready  to  pay  and  perform  all 
sums,  matters,  and  thing%  that  would  have  accrued  to 
this  time^  supposing  the  last^onentioaed  indenture  to 
have  continued  in  force  and  undetermined;  and,  that 
Charles  SmiA  was  since  deceased,  but  that  Henry  Smith 
and  Mkn  Smith  are  still  living ;  and,  thiU  afterthe  making 
of  the  last-mentioned  indenture^  and  beforer  the  day  of 
the  Plaintiff's  demise^  L.  B.  Mansely  by  virtue  of  the 
powers  to  her  given  by  the  deed  of  2d  Jiifyf  17579  duly 
Qiade  her  last  will  and  testament  in  writing^  dated  the 
5th  e£Jjigu8tf  1783,  signed,  published,  and  decktfed  by 
her,  and  attested  and  subscribed  in  her  presence  by 
^bree  credible  witnesses,  and  thereby  devised  the  lands 
and  tenements  devised  by  the  will  of  Lord  Mansel  to 
Im  B.  Manself  sulject  to  the  estate  for  life  of  her  hus- 
band therein,  to  Thomas  Earl  of  Qarendon^  for  life^ 
remainder  to  fVilliam  Augustus  Hetmf  VtlUers^  afteiw 
wards  WiUiam  Amgpsius  Henrjf  FiUiers  Mansd,  second 
sou  of  George  Busssf  Villiers,,  £arl  of  Jkrs^  in  fee; 
and  on  the  1st  January^  1786^  diec^  without  issue,  and 
without  altering  her  will  as  to  her  devise  of  the  last- 
mentioned  lands  and  tenements  with  the  appurtenances. 
That  on  the  1st  Januartf^  1787,  the  Earl  of  CSar^nOcm 
died,  whereupon  W^  A.  IL  FilUers  became  seised  in  foe 
of  the  remainder  of  the  hs^mentiened  lands  9^d  (e^e* 
inc»t8^  expectant  on  the  life  of  I^grd  Venm  tberan« 

And 
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And  beiag  lo  «ebed,  by  indenturts  of  lieaee  md  rekoae,  16 19* 

of'4tb  aad  5tb  Jami^\  1W5,  ceolf ejred  tbe  •siiiiie  to  ^"^jT^ 

G.  Earl  oiJenk^SdvmrdEUiee^  uaijOeaander  Murray  Don.  jEao^r 


the  leisBorB  Of  the  pltuniiffy  ivlio  theraapon  became  seiial  ^ 

in  remaud^r ;  and  upon  the^ecease  of  Lord  Vemtm^tm 
die  day  <)f  the  detiaise  idl^ged,  becaae  seiaed  of  the  last)' 
BieDtiooed  lands  aad  t^aetnents,  widi  their  af^urtenanee^ 
in  their  demedoe  aa  of  fee,  aad  on  the  dftiy  hid  in  the  de-' 
deration  demised  ihepreroiaeK  to  the  plainttffi  and  that 
the  defendant  tetered  and  obated  htm.   But- whether^  kc^ 

This  case  was  twice  argued; 'first  m  Eiuter  Temry 
1818^  by  LitOedak  for  the  Plaintifl;  and  O^gjbrd^ 
Sotidtor  OencaraU  £>r  the  Defendant,  and  again  in 
unary  Termi  1819,  by  Jferm  f(Hr  the  Flamtifr,  and 
Uoysof  {Fi)  for  Ae  Defeodant^ 

For  the  Plaintiff  it  was  argued,  that  this  leasee 
granted  by  the  late  Ijoid  Fefmnh  who  was  tenanl 
for  Uie  of  the  estate  in  qoestion,  was  not  m  valid  le^sa 
against  the  reniaii|der'«iaQ>  because  it  was  not  opnferiBK 
able  to  the  powar  oen^itied  in  the  settkssent  made 
pieviotts  to  the  BMffvia|^  of  Mr*  Vermonf  afterwsids 
I^oid  Fermofh  with  the  Honoarable  Jjmka  Bmhara 
MmsiL  By  the  deed  of  settlement  of  the  3d  Mfy^ 
17 ^7 f  the  iiespectire  tennts  for  life  were  anthonaed 
to  grant  several  binds  of  leases  of  diffiarent  kinds  of 
property^  and  amcmgst  odiers,  leases  ipr  live%  or 
years  determinable  on  Uves,  of  lands  ibmerfy  let  ia 
that  ^maimer,  noder  certaan  conditions  and  aestiictions^ 
and  (aaaongrt  others)  the  Rowing:  ^^  as  there  be 
contained  in  every  such  lease  a  power  of  ve-entry  -fiir 
non-payment  of  the  vent  therdby  to  be  reserred"  .The 
lease  (which  isof  the  date  of  the  ^ih  September^  iSOS,) 
cootauis  a  pover  of  re*^ntry  in  the  case  of  ^5n^^y- 
ment  of  thf  rent  fer  16  di^  and.  Alem  btiig  no  nSB^ 

cient 
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1819*  citiit  distress  on  the  premises.  Fiht,  it  was  to  be  cob^ 
sidered  what  was  the  grammatical  construction  of  the 
particalar  part  of  the  power  upon  which  the  questioit 
arose;  seccmdly,  what  was  the  meaning  and  intention  of 
the  creator  of  the  power,  as  it  was  to  be  collected,  firsts 
from  the  words,  secondly,  from  the  object,  of  the  whole 
power,  considered  both  collectively,  and  in  its  separate 
parts ;  thirdly,  the  rule  was  to  be  found  by  which  this 
power,  and  particularly  the  last-mentioned  part  of  the 
power,  was  to  be  construed;  fourthly,  the  proviso  f6t 
re-entry  in  the  lease  was  not  conformable  to  the  leasing 
power  in  the  settlement,  and  was  not  only  diflferent,  but 
not  so  advantageous  to  the  remainder-mi^n ;  fifthly^  the 
evidence  of  the  formar  leases,  which  was  received  to 
prove  that  the  clause  of  re-entlry  in  this  lease  was  con- 
formable to  the  usual  and  aeeustomed  form  of  elauses  of 
re-entry  in  leases  of  other  lands  similarly  circumstanced, 
both  prior  and  subsequent  to  theisettlement  creating  the 
power,  was  not  admissible  for  that  puipose,  and  could 
not  be  taken  into  ooneid^tion  by  the  Court  in  giving 
judgment;  sixdily,  and  lastly, ^ the  Plaintiflfs  counsel 
examined  the  cases  which  had  been  diecided  on  this  sub- 
ject, and  anticipated  the  general  arguments  advanced  on 
die  oAer  side^  which  did  not  range  themsdves  under 
any  of  the  foregomg  heads.  First,  as  to  the  gramma* 
tical  construction  of  die  words  of  the  particular  part  of 
the  power  upon  which  the  question  arises.  The  words 
are  by- way  of  proviso  or  condition:  —  <^  So  as  there  be 
contained  in  every  such  lease  a  power  of  re-entry  for 
non-payment  of  the  rent  thereby  to  be  reserved.-'  In 
imposing  this  oondkibn,  the  creator  of  the  power  had 
not  used  any  word  of  reference;  but  he  had  used  the 
indefinite  article  <<  a''--<<  a  power  of*  ife^try.'*  This 
indefinite  article^  it  m%ht  be  said,  means  f *  some,* 
^  any,"  but  it  could  not  be  contended,  that  the  ooikdi- 
tion  would  be  satisfied  by  the  insertion  in  the  kese  of 
15  some. 
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saate,  or  any  ckuae  *6f  re-^ntry  of  any  kind  whotei^r,        1819. 
and  in  any  event,  however  remote  and  nnlikdy ;  that         iw~* 
-would  leave  too  little  a  degree  of  restraint  npon  ihe  per-  Dcm.  Jmset 
•on  who  was  to  ezecnte  the  power;  in  fact,  it  would       ^/^ 
leave  him  nnder  no  restraint  at  all.    But  it  would  be 
wid  that  the  words  of  thepower  being  general,  <<  a  power 
of  re-entry,'*  they  meant  '^'a,"  ^<  or  any  nsual  or  ireason^ 
able^  power  of  re-entry ;  that  the  creator  of  the  power 
required  a  power  of  re-entry,  ^thoot   saying  what 
power,  and  that  he  therefore  left  it  in  the  discretion  of 
die  tenant  for  Ufe  to  insert  in  the  lease  any  usual  or  tear 
sonaUe  power  of  re-entxy.  But  this  argument  proceeded 
ou  an   assumption  which  was  altogether  unfounded, 
namely,  that  the  grantor  required  a  power  of  re-entry, 
without  saying  what  power;  for  he  has  said  what  power: 
he  has  stud,  that  it  shall  be  a  power  of  re-entry  for  non- 
payment of  rent,  and  he  has  not  left  any  thing  to  the 
discietian  of  the  person  who  n  to  execute  the  power. 
It  is  true  he  has  expressed  himself  generally :  he  has  in- 
deed expressed  himself  so  generally,  to  repeat  his  very 
words,  that  be  has  spedfied  but  one  quality  whidi  he 
requires  the  power  of  re-entry  to  hav^  namely,  that  it 
should  be  for  non-payment  of  rent;  but  his  having  im- 
posed ibis  one  condition  only,  is  certainly  no  reason 
why  a  compliance  with  that  condition  only  should  be 
dispensed  with.    The  creator  of  the  power  has  not  said, 
it  shall  be  the  nsual  power;  he  has  not  said,  that  it  shall 
be  a  reasonable  one,  but  he  has  said,  generally,  that  it 
shall  be  for  non-payment  of  rrat;  and  there  ought  cer- 
tainly to  be  some  very  strong  reason  for  so  construing 
the  power,  as  to  dispisnse  with  the  generality  of  the  cbn- 
diticm  which  he  has  annex^  to  its  execution,  and  to 
substitute,  in  its  places  a  special  or  qualified  condition,, 
according  to  a  discretion  which  he  has  not  delegated  nor 
entrusted  to  any  one.     Who  is  to  judge  of  what  i&  a 
asoal  or  reaacmable  power  o(  re-entry?    Is  the  tenant 

for 
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1819.       for  life  to  do  so  ?    If  be  is,  by  what  means  is  he  to  do 
^      '  "^  ^     so?    Is  it  by  reference  to  former  leases,    or  to  that 
Dem.  jEBustt  which  is  generally  usual,  or  generally  reasonable?    The 
V*  creator  of  the  power,  by  omitting  to  use  words    of 

reference  to  former  leases  in  this  particular  part 
of  the  powers  though  he  has  used  them  in  other 
parts  of  the  power»  has  eacdnded  alt  t^ference  to 
ibrmer  leases  for  thiai  purpose.  Is  he  to  do  so  by 
jreference  to  what  is  generally  usual,  or  generally 
•reasonable  ?  Where  is  the  criterion  to  be  found  ? 
/Ehat  which  may  be  u^ual  in  one  part  of  the  country, 
may  not  be  usual  in  another*  That  which  may  be  usuid 
generally,  may  not  l^  usual  oil  this  particular  estate. 
Seomdly,  as  to  what  would  be  a  -reasonaUe  time  to  allow 
for  suspending  the  right  of  re-entry  for  non-payment  of 
rent  If  15  days  be  a  reasonable  time,  would  21  days, 
26  days,  42  days|^  60  days,  be  a  reasonable  time? 
In  many  places  rents  are  only  received  one  half  year 
under  another.  In  some  great  families  &e  tenants 
are  always  allowed  to  retain  a  year's  rent  in  hand;  would 
an  extension  of  the  time  to  those  periods  be  unreason- 
able ?  Is  the  Court  to  judge  what  is  reasonable  ?  If 
.80^  by  what  rule  are  they  to  do  so?  Is.  the  jury  to  find 
.the  fiict  in  every  case?  or  is  the  question  to  be  decided 
by  the  judges  in  every  case  as  it  shall  arise?  If  so,  cose 
after  case  must  be  examined  to  ascertain  the  limits  of 
what  is  reasonable^  and  the  greatest  confusion  and  un- 
certainty would  be  introduced  into  this  head  of  the  law, 
.as  has  happened  in  the  case  of  illusory  appointments,  in 
courts  of  equity  (a);  and  the  Court  would  too  late  have 
to  regret  in  this  case,  as  they  did  in  those  cases,  that 
they  ever  deviated  from  the  plain  rules  of  simple  gram- 
mar.   The  words  which  are  used  are  also  very  strong: 

(a)  See  the  cases  referred  to  in     Kemp  v.  Ketnff  $  Vcs^jun.  849. 
Su^itn  m  PowerSf  484*  ct  jeq*    Buidber  v.  Batcttftf  9  Fes.  Jun. 

j3s. 

they 
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they  are  *<  a  power  of  re-entry,"  which  import  a  right        J  819. 
accompanied  with  the  means  of  reentry,  not  **  a  clause     ^  —  ^  ■»  ^ 
of  re-entry,*"  which  is  the  word  the  creator  of  the  power  xi^Bi.  jEnaar 
uses  when  he  comes  to  speak  of  the  leases  at  rack-rent,  vw 

and  which  might,  with  greater,  plausibility,  be  argued  ^^oth, 
to  mean  an  authority  to  do  the  act,  either  under,  or  not 
under  restrictions.  Then  tl^e  deed  goes  on  to  say,  ^*  for 
nonpayment  of  the  rent  thereby  to^  be  reserved  :**  the 
word  ^  tot^  has  precisely  the  same  meaning  as  the  word 
** ool^  would  have  had.  *^  On,"  according  to  Johnsanf 
i  none  of  its  senses,  is  a  preposition  denoting  the  time 
at  which  any  thing  happens.  <*  For,"  according  to  the 
same  authority,  in  one  of  its  senses^  means,  <^  because  of;" 
and  according  to  Mr.  Home  Toote  (a),  **  for"  means 
"antstj  and  nothing  else;"  the  word  *<  for**  therefore  is 
synonymous^  or  nearly  so^  with  the  word  **  on"  in  the 
sense  in  which  it  is  used  in  this  place,  at  least  it  is  as 
strong.  A  power  of  re-entry,  <*  on"  nonpayment  of  rent, 
would  be  a  power  authorizing  re-entry  on  the  happen- 
ing of  that  event  A  power  of  re-oitry,  <<  for*'  nonpay- 
ment of  rent,  would  be  a  power  authorising  re-entry 
for  the  cause  of  nonpayment  of  rent;  now,  as  the  rent 
would  be  payable  at  some  time 'certain,  the  happening 
of  the  event,  and  the  cause  for  the  re-entry,  would  both 
necessarily  occur  at  one  and  the  same  time:  the 
power  of  re-entry  roust  attach  at  some  time  or  other, 
and,  m  the  absence  of  any  direction  to  the  contrary, 
it  must  attadi  at  the  same  time  when  the  cause  for  it 
occurs:  upon  the  first  point,  therefore^  the  words,  <^  a 
power  of  re-entry  for  nonpajrment  of  the  rent,"  means, 
fim^  a  power  which  shall  be  general  and  absolute 
and  shall  give  a  right  of  re-entry  on  the  occurrence  of 
the  defiuilt;  and,  seoondlji^  one  which  is  unlimited  and 
undogged  vnth  any  condition :  but  it  is  not  necessary 

(a)  Divenwu  of  Furl^f  %d.ed.  voULp.  366. 
Vol.  I.  I  for 
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.1819.       for  the  purposes  of  this  purticakr  case  to  go  the  lengdi 
*^  ^  of  both  parts  of  this  proposition,  it  is  enough  to  csta« 

Dnn.  Jersbt    Mish  the  second^  namely,  that  it  means  one  that  is  un* 
^-  limited  and  unclogged  with  any  condition.    Next  comes 

**^^^*  the  <k>nsideratioii  of  the  second  question,  viz.  what  was 
the  meaning  and  intaation  of  the  creator  of  the  power, 
as  it  ia  to  be  collected,  first,  from  the  words,  and, 
secondly,  from  the  object  of  the  whole  of  the  power, 
considered  lx>th  collectively,  and  in  its  separate  parts? 
And  first,  as  to  the  words  of  the  power :  the  power,  it 
is  to  bo  observed,  is  threefold ;  it  is  for  letting  fint,  at 
customary  rents,  secondly,  at  i^ack  rents,  and,  thiidly, 
for  letting  mines.  First,  with  respect  to  those  parts  of 
the  estate  which  were  then  leased  for  life  or  lives,  or 
for  years  determinable  on  the  dropping  of  a  life  or 
lives;  it  authorises  the  granting  of  leases  to  any  person 
or  persons  in  possession,  or  reversion,  for  one^  two^  or 
three  lives,  or  for  any  number  of  years  deternunable 
on  tl^  dropping  of  one,  two,  or  three  lives,  under  im* 
merous  conditions  and  restrictions,  each  of  whidi  is 
iptrodttced  by  the  words,  '<  so  as^*'  **  so  as  there  be  not 
«nore  than  three  lives  at  once  in  each  lease;''  ^m>  m 
there  be  reserved  the  ancient  and  customary  yeavfy 
rents,  duties^  and  i^ervices;  or  more,  or  as  great  or 
beneficial  rents,  duties,  and  services,  or  more^  as  then 
were,  or  at  the  time  of  demising  the  premises^  should 
be  reserved  and  made  payable  in  respect  thereof 
except  faeriots,*'  (which  might  be  compounded  fei^  ao- 
cording  to  the  will  and  pleasure  of  the  lessors;)  now 
here  it  is  to  be  observed,  that  where  the  creator  of 
the  power  chose  to  make  a  referoioe  to  former  leasee 
he  has  done  so ;  where  he  chose  to  give  discretion  to 
the  tenants  for  life^  as  in  tlie  case  of  heriots,  he  dM 
it,  but  tha^  in  exacting  the  power  of  re^entry»  he 
neither  refers  to  the  former  leases,  nor  to  the  usual 
daiise  of  re-entry  (if  indeed  there  be  any  mA  thing), 
»4  nor 
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nor  does  he  use  any  words  importing  a  dkcretton  to        181D# 
.be  exercised  by  the  several  tenants  for  lifer  bat  he  ex-        j^^ 
presses  himself  absolutely^  '<a  power  of  re-entry  for  Dim.  Jsbsi? 
nonpayment  of  rent,"  and  he  goes  on  with  othfer  abso-       o^l^ 
jute  conditions  in  the  same  manner,  ^  so  as  the  lessees 
Jbe  not  by  any  express  clause  /reed  from  irapeachment 
of  waste,  and  so  as  they  do  seal  and  deliver  counterparts 
of  their  leases.*'    Then  comes,  secondly,  the  power  of 
granting  leases  at  rack  rent,  which  is  also  subject  to 
certain  conditions  and  restrictions  which  are  introduced 
by  the  same  words,  <^  so  as  the  lessees  be  not  by  any 
expjress  clause  freed  from  impeacbment  of  waste,  and 
.   so  as  they  do  execute  counterparts  of  their  kases,  and 
so  as  in  every  such  lease  for  any  term  of  years  absolute 
respectively,  there  be  contained"  (not  a  power,  bat)  <'  a 
clause  of  re-entry,  in  case  the  rent  or  rents  thereupon 
to  be  reserved  be  behind  or  unpaid  by  the  space  of  28 
days,  after  the  times  thereby  respectively  appointed  for 
payment  thereof/'       Here  it  is  to  be  observed,  that 
where  the  creator  of  the  power  thought  fit  to  extend 
the  iuQ^  for  re-entry  beyond  the  day  appointed  for  the 
payment  of  the  rent,  he  did  it :  he  was  therefore  well 
acquainted  with  the  pcactice  of  doing  so  in  some  cases, 
andr  be  adopted  that  practice  in  this,  which  is  the  only 
case  where  he  thought  fit  to  do  so.    Thirdly,  comes 
the  power  of  leasing  mines  for  21  years.    Tliese  also 
were  to  be  leased,  under  certain  conditions  and  restric- 
tion^ introduced  by  the  same  word%  <<  so  as  the  lessees 
be  not  by  any  express  clauses  ireed  firom  impeachment 
of  waste,  and  so  as  they  do  execute  counterparts  of 
their  leasee,  and  so  as  there  be  also  inserted  such  pro- 
per and   usual  covenants   for  the  effectually  winning 
and  working  |he  said  mines,  and  unelting  the  ore,  and 
^oing  all  other  prope>  and  necessaiy  acts,  as  are  usually 
inserted  in  leases  of  the  like  nature."    Now  the  aaaterial 
pbaervatlon  that  arises  on  this  part  of  the  power  is  thi% 

12  that 
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1819.        thstmaronner  patt  of  the  power,  where  the  settlor 
Tkrm  '      thou|}ht'fit  to  do  so,  he  referredto  -the  former  leases  whidh 
Dem.  )t»sg%  would  constitute  a  partictilar  class  or  pftrticalar  classes  of 
'ft'  csses^  but  that  h^e  he  has  inferred  to  what  is  usual 

^^    *        generally  —  on  iStue  words  therefore,  of  the  whole  of  the 
power,  considered  botii  colledively,  and  in  its  separate 
parts ;  from  the  settlor  having  in  certain  cases  referred 
to  former  leased  as  to  t}ie  ancient  and  accustomed  rents^ 
bis  havkig  given  a  discretion  as  to  heriots^  his  havings 
in  oertahi  other  cases,  extended  the  time  for  re-entry 
till  26  days  after  the  day  ori  which  {he  rent  was  made 
payable,  «nd  finally,  iiistiaving'in  other  cases  referred 
to  what  was  usual  gen^erally,  it  is  impossible  to  'argue 
for  the  annesdng  of  any  limitation  or  restnctibn,  to  any 
of  the  conditions  which  he  has  made  in  their  terms  ab- 
solute and  generatl.      Expressum  facit  cessare  taciturn^ 
could  any  Ihuitation  or  restriction  be  imposed  on  the 
condition  of  tenants  executing  counterparts,  such,  for 
instance,  as  that  there  should  be  a  tender  of  them  on  or 
before  a  particuhr  day?  could  the  right  of  re-entry 
which  is  extended  to  28  days,  be  further  extended  to 
42,  or  even  to  a  single  day  beyond  the  28  ?  certainly 
not ;  and,  yet  neither  of  these  would  be  greater  devi- 
ations from  the  terms  of  the  power,  than  the  extending 
the  time  of  re-entry  where  it  is  general^  from  the  day 
when  the  rent  would  become  due,  till  IS  days  after- 
wards ;  and  certainly  not  so  great  a  deviation  as  the 
superadding  to  the  power  of  re-entry  the  limitation  or 
restriction  that  there  should  be  no  sufficient  distress 
upon  the  premises.     It  is  sufficient  to  say  thus  much 
of  the  meaning  of  the  donor,  as  it  is  to  be  collected  firom 
the  wbrds  of  this  particular  part  of  the  power,  which 
must  not  only  be  allowed  their  fair  and  natural  meaning 
but  mtist  not  be  allowed  more  than  iheir  fair  and  natu^* 
tural  meaning;  but  if  we  are  at  liberty  to  look  firom  the 
words,  to  die  object  of  the  powei^  for  the  intention  dTtlie 

donor 
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donor  of  the  pow«r>  it  will  not  be  difficult  to  find  many  1819. 
reasons  for  sujQportiQg  the  coofttructioD  for  which  the 
I^aintiffcoateadfl.  Powers  of  leasing  are,  generally  speak- 
inn^  intended  for  the  benefit  of  the  estate,  for  the  mntnal 
advantag<^  of  the  possessor  and  successor;  but  where 
conditions  are  ii^p^)sed  on  .the  execntion  of  tfaem,  they 
are  so  imppsed  either,  to  protect  the  reraaindcr^man 
from  a  charge  in  any  other  .modf,  or  to  protect  the  per- 
sons to  whom  the  ponder  is  giveot  from  a  hasty  and  unad- 
visedexeci^ou  of  itf  Here  the  p^ticular  restriction 
under  consideratipi)  was  introduced  for  the  benefit  of  the 
reinainder-mi^n.  .Xhcppwer  itselfis  ntrAnely  prgudicial 
to  tbereroainder-man»  itauthorises  thegcantiog  of  leases, 
not  only  iq  {^jossession,  bnt  in  reversioi]^  for  three  con* 
current  lives,  or  for  99  yeafs  determinable  on  three 
lives,  at  very  small  and  inadequate  rents,  on  the  gtan^ 
iDg  of  which  leases,  the  tenant  for  life  is  entitled  to  get 
what. fines  he  can;  there  is,  therefore^  the  strmgest 
reason,  as  req>ects  the  remai^der^man,  why  this  con- 
dition should,  not  only  be  general. and  absolute  in  its 
terms,  but  unclc^ed  and^  unlimited  with  any  oondip 
tion*  With  reject  to  the  renti^  duties,  and  services, 
he  uses  a  word  of  reference,  ^'  the  ancietU  and  accus* 
tomed  yearly  rents,  duties,  and  services;"  but  in  re- 
quiring a  power  of.re*entry,  he  drops  the  words  of 
reference,  and  uses  words  of  an  ii^port,  which  dis» 
affirms  and  excludes  any  such  reference.  Why  then,  it 
may  be  as)^ed,.  did  he  so'f  Certainly'  the  strong  pre- 
sumption  is,  that  he  did  sp,  because  he  intended  to  do 
it ;  that  hs  understood  the  laogu^e  he  wa^  using.  He 
appeals*  to  iiave  had  the  former  leases,  ia  his  contempla* 
tioiu  JEina  he  may  be  supposed  to. have  been  dissatisfied 
wim  the\ clause  of  re-entry,»  which  they,  or  at  least 
some'^f  them  contained,  and  to ,  have .  determined  to 
have  a  new  clause  different  firpm  that  contained- in  them, 
and,  which  should  enable  the.  landlord  to  re-enter  on  a 

i  3  certain 
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1^19*  c«rtmn  condition,  not  to  be  found  in  «ome  of  tbe  former 
'*j^jl  leases  of  the  same  knd,  or  in  any  other  specific  elass  of 
Dton^JKBaKT  leases,  to  which  he  chose  to  refer;  and,  having  this 
ogl^L,  object  in  view,  what  would  be  the  language  he  would  nee? 
Would  be  not  be  driven  irom  the  use  of  any  word  of 
reference?  And  must  he  not  have  used  the  indefinito 
article  ^'a,'*  (which  indeed  always  must  be  us^d  ^hen  u 
particular  dass  is  not  referred  to),  and  must  he  not  then 
have  added  the  condition,  on  which  he  thought  fit  that 
the  right  of  re-entry  should  accrue?  Now,  is  not  this 
the  precise  line  of  conduct  which  has  been  pursu^  in 
the  Creadon  of  this  power?  First  tbe  donor  of  tbe 
power  says,  the  lease  must  contain  a.  power  of  re^  entry ^ 
and  then  he  states  the  condition,  on  which  that  power 
is  to  be  exercised,  namely,  on  non-payment  of  the  res&t* 
That  the  donor  of  the  power  was  dissatisfied  with 
the  dauses  of  re-entry  in  former  leases,  and  annexed 
this  condition  to  his  leasing  power,  in  ordpr  to  intro* 
dnce  one  more  to  his  satisfaction,  is  not  a  matter  of 
remote^  and  barefy  possible  supposition ;  nor  does  i^ 
derive  its  probabilhy  merely  from  the  remarkable  fiicc  of 
his  having^  after  referring  on  several  other  occasiont  to 
the  former  practice,  as  soon  as  he  came  to  speak  of  the 
power  of  re-«itry,  ceased  to  make  such  reference^  and 
expressly  stated  the  condition  on  which  it  should  accrue; 
but  it  is  strongly  confirmed,  by  the  very  nature  ot  diis 
kind  of  leases.  Where  the  rent  is  of  conaideraUe  valQ^ 
or  the  property  of  small  extent,  a  clause  conditioned 
for  re*entry,  on  failure  of  distress  is  an  adequate  ae^ 
cority  for  the  rent;  in  that  cas^  inasmuch  as  the  distress 
would  be  insuffident,  unless  it  were  of  a  fatfge  amonnt, 
(since  a  distress  of  great  valu0  would  be  of  {p^eat  bolk 
and  could  not  easily  be  concealed,}  the  landlord  would 
have  no  difficulty  in  shewing  that  there  is  no  sulB- 
tient  distress.  So,  it  would  be  easy  for  him  to  shew 
the  defect  of  distress  in  a  case  where  he  has  only  a 

small 
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small  extent  of  grbund  to  search  for  it,  and  he  wiU 
be  in  little  danger  of  bdng  tamed  round  at  the  trial 
of  an  g^ctment  for  a  forfeiture,  by  proof  of  sofBeiaBt 
distress  b^ng  on  the  land.  But  it  is  evident,  that  the 
value  of  the  security  for  Che  rent  diminisbes  preeisdy 
in  proportion  to  the  extent  of  the  land,  and  the  tmaN- 
ness  o{  the  rent;  and  where  a  farm  of  several  hundred 
acres  is  let  at  a  rent  of  2L  per  emmmi,  the  security 
of  a  clause  of  re-entry  only,  in  the  absence  of  a  suffi* 
dent  distress,  Tiecomes,  praGticaHy  speakitig,  Worthless* 
No  prudent  landlord  would  bring  an  cjeetment  ibr  a 
fcr&iture  when  he  would  be  HaUe  to  be  defeated,  by  hit 
tOMUit  shewing  that  there  was,  upon  a  i^>ace  c^  many 
hundred  acres  (of  wild  open  moantattt  for  imtantej^ 
a  distress  to  the  value  of  lA,  which  is  the  balf^yeaf'e  rent 
In  short,  ah  estate  of  500  fiurms,  let  at  22.  per  annum 
eadi,  would,  with  a  strict  cbnse  of  re-entry,  be  worth 
10007.  pa-  anman^  with  a  conditional  one^  it  would  be 
worth  almost  nothing ;  the  rents  would  be  scarcely  wvrA 
collecting;  certainly  not  by  distress^  where  the  efffra  ex^ 
pence  of  the  distress  would  exceed  the  amount  of  the 
vent  io  be  recovered.  Another  reason  (and,  as  appears, 
a  very  strong  one),  for  requiring  the  rent  to  be  payaM« 
at  the  day,  arising  from  the  nature  of  Ae  estate,  it  the 
importance  to  the  owners  of  such  an  estate,  of  keeping 
up  a  constant  recognition  cotenancy  by  the  lessees.  Sup^ 
pose  the  counterpart  of  the  lease  to  be  lost,  and  the 
tenant  {6t  life  to  have  omitted  for  twenty  years  to  veteive 
the  rent,  how  would  the  remainder-man  be  able  to 
make  out  his  title  to  the  estate?  He  would  be  under 
Gonsiderride  difficulties  in  doing  so.  This,  it  may  be  saidf 
mi^t  ahio  happen,  if  the  dause  of  re-entry  was  not 
genenJ  and  absolute^  and  if  it  was  restraiaed  w4 
clogged  with  the  condition  of  a  deficiency  of  diatroM ;  il 
m%ht  so  undoubtedly,  but  a  clause  authorizing  a  Wr 
eDtiy,  only  in  the  absence  of  sufficient  diOx^e^  Wf^ 

I  4  being 
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18f*».        being  so*penal  and  so  strict  as  one  which  is  anlimited 

L'  "^^      luid  vtAclogged  wiih  soch^a  condition,'  Woald'  not  be  ao 

Dem.  jEnsEY    Kkely  to  be  attend)ed  to  as  Hie  latter,  and  to  produce 

^-  that  constant  redoMition  of  tenancy  whidi*  it  traS  obvi- 

Smith 

ously  the  interest,  abd,  as  iriay'lkfrTy  be  argaed,  the 

intention  also,  of  the  donor  of  the  pow^r  to  liep  up. 
Then,  if  it  should  be  said,    tliat  this  strictness  cannot 
beoontetided  for  in  the  case  of  these  snfall  rents,  bc;- 
.  cause  in  the  case  of  raek  rents  the  time  of  payment  is 
postponed  for  28  days,  it  may  fairly  be  answered,  that 
the  donor  of  the  power  presumed  that  the  tenants 
must  always  be  prepared  to  pay  these  small  ^ents,  ftnd 
therefore  required  that  they  should  be  punctually  paid  ; 
not  only  that  there  might  be  a  constant  recognition  of 
tenifncy,  but  in  order  that  they  should  be  paid  with 
Bt  little  trouble  as  possible  to  the  owners  of  the  estate. 
Whereas,:  with  regard  to  the  rack  rents,  which  it  might 
be  supposed  the  tenant  would  not  always  be  ready  to  pay 
^  at  the  day,  it  was  reasonable  tliat  an  extension  of  time  for 
28  days  should  be  given.     It  may,  perhaps,  also  f>e  said, 
that  the  construction  of  the  power  contended  ibr  by  the 
Plaintiff  is  unreasonable  and  inconvenient;  and,  tfiat  it 
never  could  be'intended  by  the  donor  of  the  power,  inas- 
much as  its  efS?ct  would  be,  that  a  tenant  foriives,  or 
for  a  long  term  of  years,  determinable  on  lives,  might  be 
instantly  ejected  the  moment  his  1/.  hali^year*s  rent  was  in 
arrear ;  whereas  upon  the  rack-rent  being  in  arrear,  on 
leases  for  years  absolute,  and  where  the  rent  might  be  of 
-  some  valuable  amount,  the  power  does  not  allo#  6f  re- 
eptry  tin  after  it  should  be  in  arrear  28  days;  that  conse- 
quently, it  may  possibly  be  said,  the  rigour  df  the  rule 
would  prevail  to  the  extreme^  where  there  was  the  least 
reason  for  it;  but  many  reasons  have  been  shewn  why 
the  rule  should  be  extreme  in  the  case  of  these  rents, 
which  are  small  and  inadequate  to  the  value  of  the  pr&- 
mise^  and  the  tenure  is  not  of  the  degrading  nature, 

12  which 
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idiich  the argoment. assumes z  Uie  estate  of  a  tenant,     '  1819. 
imdcr  such  a  Was^- would  be  i^pljr.aa  estate  apoD         -jT    ^ 
cooduioii,  of  whiQh  iia  instance  is  put.  by  LiitUfOH  (a),  Denu  jEasn 
and  before  the  famdlord  coold  enter  for  the  forfeiture^  he  ^ 

most  make  a^deniand  of  the  rent,  on  the  day^  and  at 
the  plaoPy  with.all  the^lmnalities  required. by  the  conn 
mon  law;  and  the  quality  of  the  estate>  whether  d^gaad* 
ing  or  not^  would  .vemaiQ  precisely  the  sam^  whether 
the  right  of  re-entry  were  made  to  attach  .on  the  day 
after  the  d^uilt  0Qcurred»  or  were  extended  till  after  the 
eqHiation  of  the  15  days  from  that  time.  This  aigu- 
ment indeed  assumes  too  much; — it  begs  the  whole  of 
die  qnestimi,  and  requires,  not  only  that  the  power  of 
re-entry  shall  be  extended  for  fifteen  days,  but  also  . 
that  there  shall  be  no  power  of  re-entry  at  all  where 
there  is  sufficiency  of  distress,  which  is  directly  ogn- 
traiy  to  the  case  of  Cmv  v«  Ikg/.  (b)  In  addition, 
therefi»e,  to  the  argument  derived  from  the  gram- 
matical- construction  of  the  words  of  this  particular 
part  #{  the  power,  taken  both  coUeptively,  and  la  its 
separate  psrts»  it.is  clear  that  it  was  the  maaning  and 
iatfsitmn  of.  the  donor  of  the  power,  as  w^I;firom  the 
wordsy  as  from  the  object  of  the  power,  that. the  right 
of  reHentry  in  this  particular  case  should  be  general 
and  absolute  in  its  terms,  or  at  least  that  it  should  be 
anUmtted  and  undpgged  with  any  condition.  •  Thiidly» 
let  the  rule  by  whkh,  as  it  is  omceived,  this  power,  and, 
in  pari|icnlar,t  tjuspart  of  the  power  is  to  be  construed, 
beecMMidered.  The  first  question  in  the  construction 
of  powers,,  as  well  as  of  all  written  instruments,,  is, 
whatii^aa  the. intention  of  the  parties?  This  intention 
ia.to.be  collected*fi»m  the^woxds  which. they  ha^e  used; 
every  word  is 'to  be  taken  according  to  its  cafomon  and 
naMiral  import,  and  indeed  more  especially  according  to 

(a)  Sect*  3»5.  (b)  zo  BiUU  A^l* 

its 
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1819.        its  strict  grammatical  signification.  If  the  words  be  clear, 
the  rule  with  regard  to  powers  in  general  i9»  that  they  are 
to  be  construed  strictly  according  to  their  words.     I  am 
aware  of  various  cases  in  which  particular  expressions,  ijnor 
posing  restraints  on  powers,  or  modes  of  executing  them, 
have  received  a  judicial  exposition,  and  in  which  the 
Qpurts,  though  th^  have  said  theycannotdispense with  the 
form  prescribed,  have  inclined  tp  put  W  liberal  construc- 
tion on  the  words  of  the  power :  but  no  case,  excepting 
that  of  Hotlejf  v.  Scfd  (a),  can  be  cited,  nor  can  any 
principle  be  extracted  from  any  other  ease,  which  will 
warrant  the  construction  contended  for  on  the  other 
side.    That  powers  are  in  general  to  be  construed  strictly 
according  to  the  words,  when  those  words  are  clear» 
has  been  established  by  many  cases,    which  are  ool* 
iected  and  referred  to  by  Mr.  Sugdeth  in  his  book  on 
powers  (b\  wherein  he  refers  to  the  authority  of  a  de-* 
ctded  case  for  every  one  of  his  instances;   what  was 
said    by   Lord  EUenbowugk  C.  J»    in    his    admirable 
judgment  in  the  cise  of  Hawkim  v.  Kemp  {c)^  is  also 
well  worth    attention.     But,    perhaps    the    stronger 
cases  that  can  be  cited  upon  this  point,  are   those  o( 
Wright  V.   WcJcqford  {d)^  Doe  d.  Mansfield  v.  Peach  (f\ 
and  Hrighl  v.  Barlow  {/) ;  in  all  of  which,  it  was  held, 
that  under  a  power  to  be  executed  by  writing  under 
band  and  sea),  attested  by  two  or  more  witnesses  a 
writing  so  attested  as  to  sealing  and  delivery,  but  not  as 
to  Signing^  was  not  a  good  execution  of  the  power» 
although  in  pdmt  of  &ict  it  was  at  the  time  of  the  exe- 
cution and  attMtadon,  also  signed  by  the  party  executii^ 
it ;  and  such  is  the  respect  with  which  the  conditions 
imposed  by  partiss  axe  reigaided,  that  even  the  kgisli^ 


(n)  Lcgi.  316.  (d)  AntefTf.%t$, 

(b)  Sugd.  OH  Powersf  405.  (e)  %M,  &  S.  576. 

(c)  3  MMtf  439-  (J)  zM.^S.  jii. 

ture, 
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lttre»  when  they  passed  the  act  of  the  54  Geo*  S.  (a)i        jgjj 

fi>r  the  express  purpose  of  curing  this  defect,  gave  it 

only  a  retrospective  operation, 'leaving  the  power,  and 

the  law  applicable  to  its  execution,  such,  as  to  all  future 

eases,  as  it  before   stood.     The   observations   hitherto 

made  apply  to  powers  in  general ;  it  will  not  need  argu-* 

nent  to  shew,  that  powers  of  leasing  are  to  be  construed 

according  to  the  intention  of  the  parties.  *—  That  thiis  isy 

and  always  has  been,  the  only  rule  applicable  to  this 

subject,  never  has  been,  and  never  can  be  doubted ;  and  - 

Lord  Kenyon,  in  observing  upon  it,  in  Pomery  v.  Pat'^ 

tingtan  (£),  says,  *^  If  the  Judges,  in  construing  the  parti'v 

cutar  words  of  diflferent  powers,  have  appeared  to  make 

contradictory  decisions  at  different  times,  it  is  nOt  that 

they  have  denied  the  general  rule,  but  because  some  of 

them  have  erred  in  the  application  of  the  general  rule 

to  the  particular  case  before  them ;  for  in  all  the  caseftf 

they  profess  to  determine  upon  the  intention  of  the  patf 

ties."     *^  It  is  not  necessary  (his  Lordship  added)  to  go 

into  all  the  cases,  because  they  are  all  arranged  in 

Dtn^las  (c),  and  the  due  effect  given  to  them  by  Lord 

Mansfield,  from  all  which  he  at  last  extracts  the  general 

mle^  that  the  construction  of  th^se  powers  must  be  gO» 

vemed  by  the  intenticm  of  the  parties.*'    To  apply  this 

rule  to  the  present  case;  this  present  power  of  leasing 

for  lives,  or  years  determinable  on  lives,  in  reverdon  Iks 

wdl  as  in  possession,  at  small  and  very  inadequate  rents^ 

and  where  a  fine  is  paid  to  the  lessor,  though  it  may  be 

boieficial  to  the  tenant  for  life^  is  prejudicial  to  the 

estate,  and  to  the  interest  of  the  remainder  man ;  and 

any  condition  imposing  a  restraint  upon  the  execution 

of  sucli  a  power,  id  introduced  ibr  the  benefit  of  the 

remainder  man.     It  is  therefore  from  this  application  of 

the  rule,  "  that  the  intention  of  the  parties  is  to  prevail," 

{a)  C.  x68.  (A)  3  ^'^  674-    •        W  -D^«**i«4^ 

to 
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1819.  to  the  subject-matter  of  this  power^  that  the  arguoMDt 
*  ^^^  '■  ^  for  the  ralewhicby  it  i^  contended^  is  to  be^appJOi^to 
Dito.  JEBSgr  ^^^  construction  of  this  particular  part  of,  the  powcTf 
v/  namely,  that  it  is  to  be  construed  strictly*  is  drawn.  It 
*"^^'  is  not  put  on  grounds  or  reasons  of  equity  or  policj,  for 
the  Plaintiff  adopts  what  was  said  by  Lord  Man^fidd  in 
the  case  of  Goodiitle  v.  Funucan,  Doug,  (a)  .<<  Th^  is 
no  ground  or  reason  of  equity  or  policy  bfl^ween  the 
tenant  for  life  and  the  remainder  m,an  for  leaning  on 
either  side;"  but  it  is  to  be  put  pn  the  sole  ground  of 
the  intention  of  the  creator  of  the  power.  The  nature 
of  this  particular  power^  as  it  afiects  the  estate  and  it)ie 
respective  interests  of  the  jten^ant  for  life  and^  remainder 
man^  iias  already  been  observed  on,  each  of  whqm  were 
equally  the  objects  of  the  regard  of  the  creator  of  the 
power.  The  condition  is  imposed  by  the  words  <<  so 
that,"  which  words  import  a  condition  precedei(U»  and  a 
limitation,  as  was  held  even  in  the  case  of  the  Crown 
on  the  construction  of  stat«  of  S3  Eten«  8.  {b)  in  the  case 
of  the  Attorney  General  v.  Andreaon  (e)  If  this  .oon4i«* 
tion,  therefore^  were  merely  matter  of  form,  the  Coigt 
could  not  dispense  with  it,  but  it  is  not  mere  matter  of 
form,  it  b  more.  In  the  case  of  JFHzgercid  v.  JU>nl  Rf^ 
ccinberg  (tf),  which  was  decided  by  the  Lord  Chancelkr, 
assisted  by  the  Master  of  the  Rolls,  and  E(^nold$  C>  B« 
the  Master  of  the  Rolls  says  (€),  *^  In  the  ex{K>sitiQa  of 
deeds  one  general  rule  is  to  be  observed,  vi^  diepar^^ 
^  intention,  so  far  as  it  stands  with  the  rules  of  law,:  it  will 

make  *^  or"  a  copulative  or  disjunctive,  it  will  giv^>two 
negatives  an  affirmative  signification,  1 /ii5/«  14(i«3.  Jt 
is  to  prevail  in  the  raising  and  direction  of  use^  I.Inst* 
49.  a.  In  things  of  this  nature  it  is  principally'  tOrgo- 
vem  the  construction,  1  FeM.  280.    There  has  been 

M  573»  (^)  FitzgiL  ao;. 

W  33  ^«  8.  r.  39*  (e)  ai9« 

{^Hardr.  aj. 

great 
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great  variety  of  opinions  in  tbe  construction  of  powers;        1819; 

formerly  they  were  looked  upon  as  odious,  as  tending      *^  "-^'  ■ 

ib  defeat  the' grant    Tlie  diflfi^rence  in  Efiglefiel^s  case  ]>ein.  Jjbbsey 

7  Co. 'ISl:  a.  between  personal  individual  conditibnB,  '^', 

w&ich  cannot  be  performed  by  any  person  but  him  that 

resetveff'tiiem,  laid  such  which  are  not  inseparably  an- 

nexeil  to  the  persons,  and  so  may  be  performed  by  any 

other,-  ^^n  hold  in  powers  of  revocation,  which  are  in 

nature  df  Conations ;  another  difference  has  be«:i  taken 

hem^  a  power,  re^rved  td  the  owner  of  the  estate, 

and  a  nakfed  power  granted  to  a  stranger,  which  may 

Aatg^  a  thihl  person's  estate.    Tbere  is  a  di£fetience 

life  between  a  power  reserved  to  the  owner  of  the 

esteem  'iatid  a  power  granted  to  the  donee  of  a  particular 

estate,  as'  a'power  to  tenant  for  life  to  make  leases, 

which  can  have  no  foundation  but  in  the  will  of  the 

donor,'  faid  must  be  taken  strictly  in  favour  of  a  re^ 

niiEittider-nian,  but  the  owner's  power  is  to  be  construed 

liberally,  as  part  of '  his  andcnt  estate    ISNfett  and 

i>p,  HM.il 2.    -Yet  that  book  says,  that  all  drcum-^ 

statieeB  and  forttis  jjre^crifoed  must  be  observed."      So 

10  (My  w  Jjord  M(^ntn  {a)  which  was  heard  before 

Lorcl  Keeper  CcnJoper  and  the  Chief  Justices  Holt  and 

THsifOr^  where  the  power  was  to  grtot  leases  of  all  lands' 

anciehtTy  demitod,  at  the  ancient  rents,  and  of  the  other 

lands  ikt  ihe  best  rents  that  could  be  gotten..      The 

polrer  watf  exercised  by  two  leases,  by  one  of  which  all 

tbe^  lands  not  anciently  let  were  demised,  reserving 

tfaere0fi\*<  the  best  improved  rents"  and  by  the  other  sSl 

the  knds  'within  the  power  were  let,  reserving  the 

^'at^ent  a!nd  acctirtomable  rents,"  so  that  instead  of 

speci^iiig  ihe  sums  to  b^  pmd  as  rent,  the  woi^ds  of  the 

power  were  repeated.  Trevor  C.  J.  after  shewing  how  the 

reservation  would  be  good,  and  the  lease  at  all  events 

(it)  3  Cba.  Rep.S9'    Sugd.  on  Powers,  %d  ed.  ^ly 

good, 
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1819.        good,  whether  the  resarvation  wer6  so  or  not,  for  the 
*^  L^*         purposes  of  recovery  by  tenant  ia  fee^  says,  "  But  in 
Dem.  Jersev   l^*  <^^  there  must  be  such  a  Reservation  as  may^  or 
"v.  shall  be,  and  is  effectual  to  all  intents  and  purposes,  and 

must  not  be  by  any  means  uncertain,  and  by  this  lease 
the  remainder-man  possibly  may,  or  may  not  be  able,  tp 
ascertain  and  prove  what  is  the  ancient  rent,  and  aver 
that  such  a  sum  as  he  avows  for  is  the  ancient  rent  t^ 
«erved ;   so  that  he  is  under  a  necessity  of  doing  all 
these  things,  and  if  he  faik  in  any  tme  of  these,  be  can- 
tiot  recover  his  rent,  and  it  may  not  be  in  his  power  ap 
to  do,  for  it  depends  upon  evidence,  which  is  uncertain*; 
and  upon  matter  of  fact,  which  is  also  uncertain;  and  k 
may  be,  the  rents  anciently  reserved  were  not  the  aaaie 
rents  at  all  times,  but  sometimes  greater,  and  at  otker 
times  lesser  rents  r^erved;  aiid  this  power  is  over  lands 
where  fines  have  been  taken,  and  consequently  the  rants 
must  be  more  or  less,  according  to  the  greainets  or 
smallness  of  the  fines;  and  no  doubt  on  the  trial  the 
tenant  may  shew  that  another  rent  than  what  Ae  re- 
mainder-man avows  for  was  actually  reserved,  and  so 
nonsuit  him  upon   the  evidence  as  often  as  he  shall 
think  fit  tb  contest  it,  whereby  he  may  come  to  lose  his 
rent.     And  this  is  the  first  reason  I  go  upon,  that  be- 
cause of  the  generality  of  the  uncertainty  of  such  n^ 
servations  of  the  rent,  this  lease  cannot  be  good  againat 
the  remamder-man."    It  is  true  that  HoU  Chief  Justior 
differed  fi:'om  Trevor^  and  said  (n),  ^  It  has  been  said 
that  a  power  of  this  nature  ought  not  to  be  taken  &-» 
Vonrably,  it  being  in  prejudice  of  the  remainder^mao ; 
I  confess  I  know  not  why;  for  if  he  that  would  have 
otherwise  been  tenant  in  fee^  became  tenant  for  Hie  by 
such  a  settlement,  whereby  that  power  is  reserved  to 
faim,  that  would  have  descended  with  the  fee^  it  oagb 
to  be  taken  beneficially  for  him,  and  that  power  has  a 

(a)/>.69. 

relish 
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idish  of  the  ancient  fte,''  but  he  afterwards  addtd  {a)f       iSl9. 
«  Ia4eed  he  must  punae  circumstances,  and  the  fimn    ^"^^j^^ 
prescribed,  as  such  a  reservatioDj  counterpart,  &c."  Bat  jy^^f^,  Jersiv 
Qmper  Lord  Keeper,  differing  in  opinion  with  HoUf  v. 

and  agreeing  with  TVwor,  said  {b\  ««  That  the  reserfw       ^1™* 
ation  Mid  deed  being  to  be  made  npon  a  restraint  of 
the  power,  mast  be  taken  strictly  against  tenant  for  life) 
because  of  the  limited  acts  he  is  to  parsae^  and  liberally 
fcrthe  remainder-man,  because  that  restraint  was  in* 
tended  fcr  his  benefit)  and  there  are  multitodes  of 
authorities  in  the  books,  that  such  a  limited  power  must 
be  taken  strictly  against  the  tenant  for  life;  because^ 
diough  the  power  be  for  the  benefit  of  tenant  for  life,* 
yet  die  restraints  are  put  up<m  him  for  the  benefit  of  the 
ramainder-man;  and  if  we  should  go  on  both  the  re»» 
sons  together,  it  must  still  be  taken  for  the  benefit  of  . 
knn  in  remainder :  and  for  this  I  insist  on  the  reverse 
of  the  reason  in  Moimijqtfs  CSssr,  5  ttep.  S.  6.  That  was 
an  estate  tail  created  by  Parliament,    and  he  had  a 
narrower  power  by  the  Act  than  the  law  wpuld  have 
given  him  as  tenant  in  tail;  therefore^  that  must  have  a 
reasonable  construction  according  to  the  meaning  of  the 
Adt;  tscf  versi  here  the  power  of  tenant  for  life  is  by 
Hmj  of  enlarging  the  estate^  and  being  in  aagmenlatioB 
of  it  must  be  taken  strictly,  and  so  must  it  be  tidcen  ao* 
cording  to  natural  reason :   now  according  to  that,  this 
osn't  be  ^  good  lease  to  bind  the  fi!eehold  and  inherit^ 
anoe  of  the  remainder-man ;  for  in  construction  of  deeds, 
the  true  genuine  sense  and  meaning  of  the  parties  must 
be  attended  to,  so  we  must  consider  each  part  of  the 
pow^  in  the  deed.**    And  in  another  part  of  his  judg- 
ment, his  Lordship  says  {e)y  <*  This  lease  as  against  the 
Isisor  is  not  void,  but  against  the  remainder-man  it  is 
void,  becoose  not  so  beneficial  as  usual,  and  a  very 

(a)  A  70.  {b)  P.  73.  (<)  A  75- 

minute 
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1819.        minute  difference  will  serve  to  aroid  it,  which  might 

"^  ^^  '  '     have  been  prevented  in  pursuance  to  the  settlement,  by 

Dem.  JEBSE7   reserving  more  than  the  ancient  rent;  but  here  is  none ; 

v«  and  if  there  be,  it  must  have  all  the  beneficial  qualities 

SMim  ^ 

of  the.  rent  anciently  reserved ;  and  those  ought  to  be 

reserved  and  observed,  as  Moimtjojfs  case  in  the  5  Bep. 

sayi^  and  these  several  cas^  for  want  of  that  denied 

to  be   law,  as  silver  for  gold,  or  two   rents  or  two 

manors  conjoined,  a  part  of  {he  maiAr  for  an  appor- 

tionable  share  or  part  of  the  rent ;  as  if  20  acres  had 

been  set  for  201.  each  acre  of  equal  value,  it  is  not  a 

good  lease^  if  ten  of  those  that  were  ev^i  be  let  at  the 

rent  of  151.  such  a  lease  would  be  void.'*  So  in  Campbdl 

V.  Leach  (a),  Lord  Chief  Justice  De  Grey^  speaking  of 

a  power  of  leasing  said,  ^^  This  power  is  of  a  mixed 

nature^  not  like  a  power  of  jointuring  or  powers  for 

raising  money.     But  this  is  for  the  benefit  of  tenant  for 

life  and  the  remainder-man.     If  executing  this  power  is 

for  the  benefit  of  the  remainder-man,  it  should  receive 

a  liberal  construction ;  but  if  tenant  for  life  invades  the 

interest  of  the  remaindar-man,  in  order  to  benefit  his 

own  only,  it  should  have  another  construction."     It 

would  be  very  easy  to  multiply  references  upon  this 

point,  but  it  will  be  sufficient  to  advert  to  what  was  said 

by  Qrant^  late  Master  of  the  Rolls,  in  the  case  of 

Hdbnes  v.  Coghitt  (£),  which,  though  the  fects  of  that  case 

do  not  bear  u[fk>n  this,  appears  to  be  very  applicable  to 

the  point  under  consideration.     <<  Upon  the  seoond 

pdnt,  there  is  an  evident  difference  between  a  power 

and  an  absolute  right  of  property;  not  so  much  with 

regard  to  the  party  possessing  the  power,  as  to  the  party 

to  be  afiected  by  the  execution  of  it    If  our  attention  k 

to  be  confined  to  the  former  entirely,  there  is  no  rnason 

why  the  money  he  has  a  rig^t  to  raise  should  not  be 

(a)  AtMtrt  748-  (*)  7  ^/-  SOS* 

by 
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oonadered  hu  piopeitjs  ^  mach  as  a  dd)t  he  has  a       1819. 
right  lo  reoover.    But  the  latter  can  only  be  chai]ged  in  -  -^ 

the  muiBeiv  and  lo  the  extent  qpecified  at  the  creation  DeoL  jEmtsv 


of  the  power.     The  eompaicX  is  not  to  raise  200(ML  «• 

sbiolatdy»  and   in   all  erenls;   bat^  that  it  may  be        ^'"'^ 
nised  in  a  certun  manner^   (viz.)  aooocding  to  his 
sppointaient  by  deed  or  will  tp  be  duly  executed  and 
sttttted  by  two  or  more  witnesses*    To  say  that  without 
a  deed  or  will^  this  som  shall  be  raisedy  is  to  sulyect 
the  owner  of  the  estate  to  a  charge  in  a  cas^  in 
which  he  never  ooosented  to  bear  it.     The  chance  that 
it  may  never  be  executed*  or  that  it  may  not  be  exe- 
cuted in  the  manner  prescribed,  is  an  advantage  he 
secures  to  himself  by  the  agreemept ;  and  which  no  one 
has  a  right  to  take  from  him."    According,  therefore^ 
to  sll  the  ndes  in  the  construction  of  powers,  and  the 
principle  upon  which  those  rules  are  founded,  this  par-, 
ticulir  part  of  the  power  ought  to  be  construed  strictly ; 
sod,  eaosequeotlyj  the  power  of  re-entry,  which  .it  re- 
quires, is  ono  that  is  general  and  absolute  and  unliqiitod 
sad  andogged  with  any  condition.     Fourthly,  the  pro- 
viso for  rerCflo^  in  the  lease  is  not  conformable  to  .the 
WttsiDg  power  in. the  settlement,  and  is  not  only  differ- 
ent, but.not  so  beneficial  to  the  remainder-man.    The 
ipecisL  verdict*  after  stating  the  l^ase.in  question,  which 
w&i»gnuited  in  consideration  of  a  fine  of  i05L  for  99 
ywiyjf^thsee  persons  should  so  long  live^  at  and  ua* 
der  the  yearly  rent  of  2/.  payable  at  Michaelmas  and 
Lafy-dti^%  l^.e^ual  portions,  and  other  duties  and  ser- 
vices, ipiiHWeds  te  set  forth^  first,  a  covenant  by  (he 
leMsea  to j^yt  do,  and  perfoi^.  the  said  yearly  rent  of 
21. 9f^  tbt  dttti^  heriots,  suits,  services^  and  other  re- 
seniijpiiB^at  the  times,  and  in  manner  therein  limited 
for  iiM^fmeat^  aiid  performance  of  the  same;  and,.se<- 
condly,  the  proviso  upon  which  the  present  question 
turns.    This  proviso  is  twofold ;  first,  it  applies  to  the 
Vol.  I.  K  rent, 
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1819.       renti  and  other  reservations,  for  the  payment  and  par* 
*^   jj-  "  ^    formance  of  whichi  particular  titnea   were  appoiilted ; 
Dan.  JsEBEY  secondly,  it  applies  to  the  reservations,  covenants,  and 
•*• .        agreements  generally,  for  the  performance  of  whicit  no 
particular  times  were  appointed.    Very  little  arguaient 
is  necessary  to  shew  that  the  latter  part  of  the  pifoviso 
does  not  apply  to  the  rent,  and  that,  even  if  it  did,  it 
could  not  control  the  former  part  of  the  proviso.     And, 
first,  as  to  the  proposition,  that  the  latter  part  of  the 
proviso  does  not  apply   to  the  rent.      This  question 
may  be  tried  by  this  simple  test.      Suppose   half  a 
year's  rent  to  be  due  to  the  landlord,  -could  he,  after 
making  a  legal  demand,  with  the  formalities  reqiured  by 
the  common  law,  maintain  an  ejectment  for  the  recovay 
of  the  premises,  if  there  was  a  sufficient  distress  thereon? 
'  It  is  quite  impossible  to  contend,  that  such  an  ejectment 
could  successfully  be  maintained,  and  that  the  tenant, 
who  was  expressly  protected  from  forfeiture  by  a  special 
clause^  providing  he  should  not  incur  it  for  non-pay- 
ment of   rent,  while  there  was  a  sufficient  distress  ip 
liie  premises,  could  be  deprived  of  this  ben^t,  givetf 
him  by  positive  stipulation,  by  the  general  words  of  a 
subsequent  proviso  for  re-entry  on  breach  of  covenant, 
although  there  is  a  covenant  undoubtedly  in   the  lease 
diat  he  shall  pay  these  rents,  according  to  the  reserv* 
ation;  and  this  would  be  the  true  constructi<Mi,  even  if 
the  subsequent  proviso  were  more  particular  than  it  is, 
and  were  it  even  expressly  contradictoiy  to  the  first; 
and  two  well-known  rules  of  construction  would  warrant 
this  position ;  first,  that  in  a  deed  where  there  are  twd 
clauses,  of  which  the   latter    is  contradictory   to  the 
former,  there  the  former  shall  prevail,  Cotker  v.  Jfa&r- 
rick  {a)  i    and,    secondly,    <<  that    subsequent    claused 
which  are  general,  shall  in  deeds  be  governed  by  pi^^ 

(a)  Hardr.  89.         * 

■     tedent 
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cedent  dames,  which  are  mcnre  particater;''  that  rule  is       1619. 
also  laid  down  in  the  same  book,   but  the  extract  is     ^  '    -  ' 

DOK 

from  Thomas  v.  Howell  {a);  but  it  is  certainly  laid  Dem.jEEssr 
down  more  correctly  by  Lord  Colcef  in  these  words: —  ^* 

^  GewfiraUs  dausula  nan  porrigitur  ad  ea  qua  anted  sunt 
tpedaUtSr  comprekensa  (£)•  But  it  is  not  necessary,  to 
have  recourse  to  these  maxims ;  the  subsequent  general 
daase  will  not  be  rendered  inoperatiye,  by  giving  the 
fiiUest  effect  to  the  previous  special  clause,  it  will  still 
wpfiy  to  the  breach  of  the  various  other  covenants  and 
agreements  contained  in  the  lease.  It  is  to  be  observed, 
that  the  word  ^^  rentV  does  not  occur  in  this  general 
proviso :  the  words  are  <*  reservations,  covenants,  and 
i^preements ;"  at  any  rate,  the  general  clause  when  it 
speaks  of  <^  reservations,  covenants,  and  agreements 
herdnbefore  mentioned,"  must  be  understood  to  be  pro* 
vidfaig  a  remedy  by  re-entry  for  the  breach  of  such  a^ 
had  not  been  specially  provided  for  before^  or  at  least  to 
wpeak  of  them,  subject  to  all  previously  mentioned  re* 
strictions  and  qualifications.  Enough  probably  has  been 
laid  to  shew  that  the  effect  of  the  special  clause  in  thb 
lease  is  not  destroyed  by  the  subsequent  general  proviso, 
and  that  tiie  landlord  having,  stipulated  fi>r  a  re-entry, 
only  in  the  case  of.  there  being  no  sufficient  distress  on 
the  premisses,  could  not  recover  in  ejectment  fer  non- 
payment of  rent,  if  there  were  a  sufficient  distress  on  the 
premises;  and,  consequently,  that  if  the  Court  shall  be  of 
qpinicm  that  the  condition  annexed  to  the  leasingpower 
is  not  satisfied  by  a  power  of  re-entry  for  non»payment 
of  the  rent  only,  in  the  event  of  there  being  no  suffi- 
cient distress  on  the  premises,  the  Plaintiff  in  error  will 
be  entitled  to  judgment  Next,  as  to  the  consideration 
of  the  clause  for  re-entry  in  the  lease  as  compared  with 
the  leasing  power  in  the  settlement  of  1757,  an  abso- 

(a)  4  Mod,  69*  See  cases   collected  In  14  Fin* 

{6)  S  Bgp.  X54«  Ahban^i  ease.     Ahr*  tiu  Grant,  H.  13. 

K  2  lute 
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181 9.       lute  power  of  re-entry  on  non-payment  of.  rent  is  i 

thing  difierent  in  effect  and  substance'firom  a  pow'er  to 
re-enter  on  failure  of  distress.     On  the  first  of  these 
points,  (that  a  qualified  is  substantially  different  from 
an  unqualified  power  of  re-entry),  it  would  not  be  neces- 
sary to  say  any  thing,  were  it  not  contended  on  the  otbv 
side,  that  the  qualified  power  of  re-entry  was  as  bme- 
ficial   to  the  landlord   as   the    unqualified   one,     the 
contrary  of  which  proposition  carries  with  it   its  own 
demonstration,  the  absolute  power  being  clearly  more  be- 
neficial to  the  landlord  than  the  qualified  power;  but  it 
is  sufficient  for  the  Plaintiff  to  shew  that  it  is  diflereot. 
The  creator  of  the  power  had  a  right  to  annex    what 
conditions  he  pleased  to  his  grant:  it  is  no^^answer, 
when  it  is  objected  to  a  pretended   execution  of  the 
power,  that  the  conditions  have  not  been  fulfilled,  to 
say,  it  is  true  the  conditions  have  not  been  fiilfilled, 
but  something  equally  beneficial,  to  the  party  for  whose 
benefit  they  were  imposed,  has  been  done;  but  it  may 
be  safely  asserted,  that  this  is  not  equaUy  beneficial. 
Many  cases  may  be  put   to  shew  that  this  qualified 
power^of  re-entry  was  not  only  different  from,  but  not 
so  beneficial  as,  a  general  power  of  re-entry,  one,  how- 
ever, may  be  considered  sufficient.     Suppose  the  tenant 
for  life  to  die  after  the  day  appointed  for  payment  of  the 
rent,  and  before  the  time  limitkl  for  re-entry,  the  re- 
mainder-man would  have  no  right  to  enter  till  that 
time;  suppose  him  also  to  die  after  the  day  of  pay- 
ment,  and  before  the  time  limited  for  the  re-entry, 
he  would  lose  the  opportunity  of  granting  a  renewed 
lease,   and   the  fine   which  he  would  have  received 
thereon.    But  the  difference  between  a  general  right 
of  re-entry  for  non-payment  of  rent,  and  one  clogged 
with  the  condition  that  there  be  no  sufficient  distress 
on  the  premises,  is  the  great  point.    Where  a  lease  has 

an 
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an  abflohte  power  of  re-entiy,  the  sUit.  4.  G.  2.  enables       1819. 

die  landlord  to  recover  without  proof  of  demand,  if  he     *^  ■ -^ ' 

can  shew  that  there  was  no  sufficient  distress  on  the  pqp  Juan 

premises  (a),  and  the  common  law  enables  him  to  re-  ^ 

cover  after  demand  whether  there  be  a  sufficient  distress 

or  not;  so  that  ander  such  a  power,  that  is^  where  the 

daose  is  an  absolute  power  of  re-entiy,  he  has  the 

dioioe  of  proceeding  in  dther  of  two  ways,  and  may 

recover  whether  there  be  a  safficient  distress  on  the 

premises  or  not,  whereas,  under  a  qualified  power  of 

re-entry  he  cannot,  either  at  common  law  or  by  the 

itstote,  recover  widiout  proving  that  there  was  no  suf- 

fident  distress  on  any  part  of  the  premises;  and  he 

most  prove  that  he  has  searched  every  comer  of  the 

premises  to  ascertain  that  fact,  or  he  must  fiul  in  bis 

gectment.  Bees  v.  Ksng  (b).    This,  certainly,  is  a  very 

considerable  inconvenience,   and  an   imposition  of  a 

barthen  on  the  remainder-man,  vdiich  is  not  authorised 

bj  the  power.    Upon  this  point  the  passages  cited  firom 

die  judgment  of  IxNrd  Chief  Justice  TVewr  in  Orby  v. 

Jfofam,  are  very  important,  as  the  difficult  imposed 

on  the  remainder-man  in  the  way  of  proof  is  the  main 

reason  why  the  lease  there  was  held   to  be  void  as 

against  him.    There  is  another  passage  at  p.  62.  which 

is  also  very  much  in  point    The  whole  of  what  was 

ssid  by  Lord  Keeper  Cawper  is  also  expressly^ih  point 

on  this  part  of  the  case.  In  the  case  of  Coxe  and  Day  (c). 

Lord  EUenborcugh  C.  J.,  (in  answer  to  the  argument 

that  the  sole  object  of  such  a  clause  as  the  pres^it  was 

to  secure  the  rent,  and  that  if  there  were  a  sufficient 

distress  that  object  was  more  immediately  and  effisctually 

aecored,  than  by  re-entry,)  interrupting  the  counsel  for 

the  Defendant,  said,  **  In  the  one  case  it  is  to  be  so- 
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cured  from  time  to  tim^  by  successive  suits,  vrith  |i^ 
of  sureties,  if  the  distress  be  replevied;  in  the  otiier  it  i» 
secure4  once  for  all  by  the  landlord's  repossessing  hixzi- 
self  of  the  land  out  of  which  the  rent  is  derived ;"  aii4 
fgain,  (when  it  was  said  that  in  substance  it  amoupted 
tp  the  same  thing;  for  that,  at  any  time  before  the 
landlpfd  r^overed  in  ejectment  for  the  forfeiture^  tbe 
tenant  coming  in,  and  paying  the  arrears  and  costs, 
would  be  relieved,)  his  Lordship  said^  <*  Surely  tbe 
direct  power  of  re-entry  is  more  beneficial  to  the  land- 
lord,^' and  (where  the  4  Geo*  2.  c.  28.  was  urged)  bis 
Lordship  again  s^d,  ^'.  The  very  provision  of  the  legis- 
lature shews  thi^t  there  is  a  difference  in  this  respect." 
To  speak  of  this  power  in  the  leasee  however,  as  beiiig 
tjie.  power  required  by  the  settlement  but  limitect  and 
dogged  with  a  conditions  is.tp  treat  the  power  in  thie 
Ijsase.more  fevoarably  than  it  deserves  to  be  treated. 
|t  is  neither  actually  nor  sub  modo  the  power  required 
^y  the  settlement.  It  gives  no  r^ht  of  re-entry  at  aU» 
if  thei^e  be  a  sufficient  distress  on  the  premises,  but 
putB  the  landloifd  to  his  distress  or  actioQ,  whether  he 
iprill  or  no,  for  a  sum  not  wo|rth  the  expense  of  either 
^f  these  modes  of  proceeding.  Suppose  a  lease  bad 
l^een  granted  with  n  proviso  in  these  terms,  **  Prpvided 
tjbi^  if  at  any  tkne  during  the  term»  there  shall  no(  be 
found  on  the  premises  cattle  or  chattels  of  any  kind 
to  the  amount  of  198A,  the  whole  amount  of  the  cent 
for  the  whole  term  of  99  years,  the  lesser  may  re-enter/' 
The  power  of  re-entry  having  no  reference  whatever 
tp  ti^e  non-payment  of  the  rent,  would  certainly  not 
haYe  satisfied  the  leasing  power ;  and  yet  if  the  lease  in 
question  be  good,  the  supposed  lease  must  be  good 
aUo :  it  givea  a  power  of  re-entry  in  every  case  in  wi^idi. 
the  lease  in  question  gives  it,  and  in  some  others.  The 
Defendant  is  reduced  to.  this  dUemma:  he  is  to  contend 
tliat  this  lease,  which  does  not  enable  the  remainder* 
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flMBf  to  re-eoter  for  the  non-fiayment  of  tbe  rent,  does        1919^ 
yfct  oontain  a  power  of  re-entry  for  notirpeyment  of     ^  'jw-""' 
rent;  not  indeed  an  actual  power,  enabling  the  lessor  D^m.J'UMr 
to  re-enter  for  the  non-payment  of  the  rent,  but  a  rea-  v. 

soDable  and  usual  power,  which  does  not  enable  him 
to  do  so^  at  least  not  in  case  these  is  a  sufficient  distress 
oik  the  premises.  Not  a  proximate  and  immediaCe 
power,  but  a  remote  and  possiUe  power  of  re-entry, 
wfaidi  are  undoubtedly  two  very  diffisrent  things :  the 
sfgnment  is  ingenious,  but  sophistical  and  unfounded. 
On  this  part  of  the  case^  therefore,  the  proviso  for  re- 
entiy  in  tbe  lease  is  not  conformable  to  the  leasing, 
power  in  tbe  settlement,  and  u  not  only  different,  but 
not  so  beneficial  to  the  remainder-man.  The  next 
questioa  is,  whether  the  evidence  of  the  former  leases, 
which  was  received  to  prove,  that  the  clause  of  re-entry 
ie  thb  case  was  conformable  to  the; usual  and  accus*-' 
tomed  form  of  clauses  of  re-entry  in  leases  of  other  lands 
stmOarly  circumstanced,  both  prior  and  subsequent  to 
the  setdeomit  creating  the  power,  was  or  was  not  ad» 
misttble  for  that  purpose?  And  this  divides  itself  into 
t^o  quesUons;  first,  whether,  under  the  terms  of  this 
power,  the  Court  has  a  right  to  judge  whether  this  be 
mreflscsMble  execution. of  it?  and,  secondly,  whether 
the  evid^ice  which  was  received  was  admissible. .  ITie 
fim  Ipoiot  has  been  already  considered  under  the  first 
and  ssoopd  heads,  namely,  the  grammatical  conetisuc^ 
^n  of  tUs  particular  part  of  tbe  power,  and  the 
meMfiing  and  intention  of  the  creator  of  the  power^  as 
it  is  to  be  collected  from  the  words  and  object  of  the 
whole  of  tbe  power  considered  both .  coQectivdy  and 
in  its  sqparate  parts.  But  upon  the  second,  this  question 
bMg  for  consideration  in  just  the  same  manner,  as  if  it 
bad  beeo  presented  to  the  Court  in.the  shape  of  a  bill  of 
excepti<»is^  on  tbe  point  whether  such  evidence  were  ad« 
asssible  or  not,  the  Plaintiff  contends  that  such  evidence 
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18t9.  was  not  admissible,  and  cannot  be  taken  into  consider* 
ation  by  the  Court  in  giving  judgment.  The  learned 
Baron  who  tried  the  cause,  when  he  received  the  evi- 
dence, invited  the  counsel  for  the  Plaintiff  to  tender  a 
bill  of  exceptions  upon  its  admissibility,  and  this  was 
acceded  to ;  but  it  was  afterwards  abandoned,  because 
it  was  properly  conceived  that  the  question  of  the  ad- 
missibility of  this  evidence  would,  on  this  special  verdict, 
equally  be  raised  for  the  decision  of  the  Court,  as  it 
would  have  been  on  a  bill  of  exceptions.  The  Court 
will,  therefor^  consider  the  question  in  like  manner  a» 
if  it  had  come  before  them  on  the  b|ill  of  exceptions.  The 
proposition  that  this  evidence  was  not  admissible,  depends 
upon  a  very  plain  principle,  namely,  that  there  was  no 
reason  for  it*  •  There  is  no  ambiguity  of  any  Idnd  in 
the  words  of  this  particular  part  of  the  leasing  power, 
nor  any  word  of  reference  of  any  kind,  to  any  other 
clause  of  re-entry  either  generally  usual,  or  unusual, 
on  this  particular  estate.  Upon  what  principle  then 
can  any  extrinsic  evidence  be  admitted  to  explain  that, 
which.neither  requires,  nor  admits  of  any  explanation  : 
if  any  such  is  admitted,  it  roust  be  upon  some  principle^ 
yrhich  will  constitute  a  new  head  in  the  law  of  evidence. 
The  cases  in  which  extrinsic  evidence  has  been  held 
to  be  admissible,  are  either  those  where  the  expression 
is  in  itself  ambiguous,  which  has  been  further  restricted 
by  a  well-known  maxim  of  law  (which  since  the  time 
of  Lord  Bacon  has  never  been  denied)  to  the  case  of 
a  latent  ambiguity  which  he  defines  to  be,  <<  gua  ex  past 
faOo  oritur  ambiguitas  i'*  that  is,  first,  either  to  the  case 
where  a  will,  for  instance,  on  the  fiice  of  it  has  but  one 
meaning,  but  on  some  matter  of  fact  being  shewn,  it 
appears  to  have  two,  as  where  a  man  devises  to  his 
cou;sin  A»  jB.,  and  he  has  two  cousins  of  that  name^ 
there,  evidence  is  admissible  to  shew  which  is  the  cousin 
intended;  br,  secondly,  to  the  case  of  the  use  of  some 
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words  of  reference^  as  if  the  creator  of  the  power  bad  1819^ 
nid,  **  the  ttsual  power  of  re-entry  for  non«payment  of  '^  'n^^"  * 
rent"  This  special  verdict  contains  no  word  of  refe-  Dem,  Jkb«t 
renoe  to  any  former  or  other  powers  of  re-entry  of  g^L 
any  kind  whatever,  either  in  prior  leases  of  this  estate 
or  in  any  leases  of  other  estates;  nor  is  there  in  the 
TCitrictive  danse  of  the  power  any  ambiguity,  which 
cui  call  for  explanation  to  be  derived  from  any  other 
fiict  There  is  this  great  inconsistency  in  the  argument 
used  for  the  Defendants,  that  while  they  place  great 
rdiance  on  the  generality  of  the  word  .*«  a,''  they  say 
St  the  same  time  that  the  creator  of  the  power,  in 
uiing  that  general  word,  meant  to  refer  to  a  particular 
class  of  leases,  that  is,  to  those  formerly  granted  of  the 
lands  comprised  in  the  deed  of  1757.  The  argument, 
if  it  were  good  for  any  thing,  would  prove  that  the 
Defendant  had  a  right  to  refer  generally  to  the  evidence 
of  all  odier  leases,  of  all  other  lands,  granted  according 
to  8ome  supposed  custom  of  the  country,  which  evi- 
dence indeed  was  tendered  in  this  case^  but  rejected  as 
it  dearly  was  not  admissible,  according  to  the  decision 
in  Doe  v.  Caloertn  (a)  The  question  may  be  considered, 
firBt,  on  principle^  and  next  on  authority.  The  finding 
of  the  jury  is,  that  the  usual  tmd  accustomed  form  cf 
leases  which,  whether  before  or  since  the  making  of 
the  deed  of  settlement  of  2d  Jubfj  1757»  had  been  grant- 
ed of  any  lands  therein  comprised,  whether  for  lives 
Of  years,  determinable  on  lives,  contained  a  conditional 
power  of  re-entry,  similar  to  that  contained  in  the  lease 
of  the  5th  September^  1803.  This  fiict  is  altogether  ir- 
relevant: the  creator  of  the  power  was  owner  of  the 
fee,  and  might  demise  or  deal  with  the  premises  in 
any  manner  he  pleased.  With  regard  to  the  leases 
whidi  were  granted  subsequent  to  the  settlement,  what 

(tf)  %  Bast 9  376* 
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1S19*  a  il-bttt  arguing  from  the  abuse  for  the  right?  Eterj 
fresh  instance  of  a  deviation  from  thd  terms  of  the- 
power  is  equally  liable  to  the  same  objection  as  any 
former  deviation,  and  no  number  of  deviations  would 
oonstitute  a  rule  of  construction  diflferent  from  that 
which  originally  ought  to  have  prevailed,  mr  make  that 
right,  by  a  course  of  practice,  which  was  originally 
wrong.  So  much  for  the  princi[Je  upon  which  the 
admissibility  of  this  evidence  is  contended  for.  On  pre- 
cedent, the  case  is  equally  weak :  it  stands  on  the  autho- 
rity of  Qx^e  ▼•  BaoiA  (a),  in  which  former  leases  of  the 
same  lands  between  the  same  parties  were  admitted  to 
shew  the  meaning  of  a  covenant  for  a  renewal ;  but  this 
ease  has  been  mentioned  with  disapprobation  by  every 
Jindge  (as  far  as  can  be  learnt  from  reported  cases)  be- 
fore whom  a  similar  question  has  since  occurred.  It 
is  sufficient  to  refer  to  Baynham  v.  Gt^s  Hospiial  (i), 
Saion  v.  Z^on  (r),  Moore  v.  Foley  (J), .  and  Iggidden  v. 
May  {e\  Same  v.  Same  {f)^  and  same  cause  in  error  in 
this  Court  (g),  in  all  of  which  books  the  authority  of 
GSoo&v.Aoo^A  is  denied:  so  that,  notwithstanding  that 
case,  the  rule  may  now  be  taken  to  be,  that  eKtrinaic 
evidence,  either  of  deeds  or  of  any  other  matter  of  fiict^ 
is  not  admissible  to  explain  an  ezpresnon  in  a  written 
instrument,  unless  there  be  either  a  latent  ambiguity, 
such  as  I  have  before  defined,  or  some  word  of  refe- 
leflce.  In  the  present  case  there  is  neither  any  ambi- 
guity of  any  kind,  nor  any  word  of  reference  to  any 
former  lease,  but  on  the  contrary  the'  exclusion  of  any 
such  reference.  The  mischief  which  the  letting  in  such 
eviddice  is  calculated  to  produce  would  be  infinite ;  the 
aMcertainty  which  it  would  create,  the  danger  to  which 

(a)  CMii^f  819.  (f)  0  Fcj^ Junior^  $ts» 
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it  would  expose  both  tile  le»or  upd  lenee^  would  be       U19. 
extreme.     la  th%  first  places  it  would  not  be  enough  foff         j^^ 
the  tenant  for  life  to  look  to  his  leasing  power  far  hk  Dtn.  J&siir 
r^t  to  grant  leases,  but  he  must  look  back  to  oottnter*  '^ 

parts  of  fermer  leases  for  5Q  or  100  years,  to  see  that 
the  leases  which  he  is  about  to  grant  are  conformable 
diereto ;  if  he  must  do  this,  the  remainder-man  may, 
sad  if  it  should  tufn  out  that  the  lease  was  not  in  the 
usBsl  form,  it  might  be  avoided,  though  it  was  wholly 
conformable  to  the  strict  words  of  the  power :  the  tenant 
woald  never  be  safe;  and  as  he  could  havp  no  means  of 
itferring  to  former  leases,  he  could  never  safely  exe* 
cute  an  assignment  of  his  interest  to  any  one.    Thia 
jniy  has  found,  that  the  usual  and  accustomed  form  of 
ksses  of  the  estate  contained  in  the  settlement  of  the 
2d  Jti^,  17^7*  granted '^for  lives,  or  years  determinable 
on  lives,  as  weU  prior  as  subsequent  to  that  settlement, 
ooniained  a  conditional  proviso  of  re-entry  similar  to 
that  contained  in  the  lease  of  the  5th  September^  180S : 
they  have  not  found  that  it  was  the  uniform  or  uni« 
versal,  but  the  usual   and  accustomed  proviso  of  re- 
eQtiy  in  similar  leases.    They  have  not  found  that  it 
is  a  reasonable  proviso  for  re*eotry.     But  an  usual  and 
accosiomed  proviso  is  not  necessarily  a  reasonable  pro- 
viso for  re-ently :  so  &p  are  these  two  from  meaning 
the  same  thmg,  that  they  may  perchance  be  direedy 
opposed  to  each  other ;  that  which  is  usual  and  aocua* 
tomed  on  this  estate  may  be  highly  unreasonaU^  and 
even  unusual,  as  applied  to  other  estates.    This  finding 
was  founded  on  the  production  of  a  given  number  of 
former  leases:    another  jury  might  draw  a  different 
conclusion  from  the  same  evidence,  or  they  might  be 
fuTnilhed  with  a  greater  body  of  evidence,  which  would 
warrant  a  difiereut  finding.     It  is  the  interest  of  the 
l^ersonal  representatives  of  the  late  tenant  for  life  to 
support  his  act;  because,  if  the  lease  which  he  has  grant- 
ed 
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1819.*  ed  should <be  set  aside^  they  would  be  liable  in  damages 
to  the  lessee.  It  is  in  their  custody  that  the  .possea* 
sicm  of  the  counter-parts  of  expired  leases  is  to  be 
sought  for ;  and  they  would  be  interested  in  keeping 
back  such  as  would  make  against  them^  and  in  pro- 
ducing those  only  which  would  make  for  them.  Is  the 
x]pmalnder-man  to  be  subjected  to  such  an  inconveni- 
wce,  tosuchanactofinjusdceastlus?  Thecase  ofOriy. 
V.  Mohtm  is  a  direct  authority  that  he  is  not.  Upon 
the  terms,  therefor^  of  the  power,  which  are  not  doubt- 
ful, upon  every  principle  of  the  law  of  evidence^  as  ap- 
plied to  this  subject,  upon  every  principle  of  conve- 
nience and  justice^  the  evidence. of  the  former  leases, 
which  was  received  to  proves  that  the  proviso  for  re- 
entry in  this  lease  was  conformable  to  the  usual  and 
accustomed  form  of  leases  of  other  lands  similarly  cir- 
cumstanced, both  prior  and  subsequent  to  the  settle- 
ment creating  the  power,  was  not  admissible  for  that 
purpCise^  and  ought  not  to  be  taken  into  consideration 
by  this  Court  in  giving  judgment  —  Seventh  head : 
Among  the  cases  which  more  immediately  bear  upon 
this  particular  point,  the.  principal  is  that  of  Hotletf  v. 
Scot  (a),  which  is  scarcely  to  be  regarded  as  an  autho- 
rity for  the  Defendant ;  it  is  so  loosely  reported  that 
it  is  di£Bcult  to  understand  the  efiect  ^  the  decision. 
The  words  of  the  report  ar^  « in  case  of  rent  behind^  or 
want  of  sufficient  distress.*'  But  it  appears  more  correct 
to  suppose  that  the  phrase  used  was  *<  and  want  of  suffi- 
cient distress.*'  Lord  Mansfield  C.  J.  is  made  to  say,  '<  as 
to  demand,  a  clause  of  re-entry  is  required  as  a  security 
for  the  rent:  demand  is  requisite  both  by  common 
law  and  statute.**  This  eiqsression,  which  his  Lordship 
never  could  have  used,  is  cited  to  shew  the  inaccuracy 
of  the  report  '*  A  clause  of  re-entry,'*  continued  his 
Lordship,  <*  will  never  be  allowed  to  operate  fiurther 

than 
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dMn  fli  a  security  for  rent,"  a  propdntioD  which  is  not  1819. 
law.  But  the  important  observation  arisiog  npon  this 
case  isi  that,  according  to  the  printed  report  of  the  case^ 
Lord  Man^lM  does  not  appear  to  have  adverted  to 
the  condition  as  to  want  of  a  sufficient  distress^  which 
certainly  was  the .  nios^  difficult  part  of  the  case.  The 
case  of  Coxe  v.  Dug^  cannot  be  distinguished  from  the 
present:  one  of  the  questions  there  was,  whether  a 
lesse  with  a  clause  for  re-entry  on  non-payment  of  rent 
fiir  20  days,  in  case  there  was  no  sufficient  distress  on 
the  premises,  was  conformable  to  a  leasing  power, 
which  required  a  proviso  for  re-entiy  on  non-payment 
of  the  Tent  for  21  days,  undogged  with  any  condition; 
sad'the  Court  held  that  It  was  not,  as  being  less  bene^ 
ficial  to  the  remainder-man  than  an  absolute  power  of 
re-entry  on  non-payment  of  rent.  The  authority  of 
diis  case  has  not  hitherto  been  disputed :  it  is  admitted^ 
that  it  would  have -been  in  point,  had  the  question 
arisen  on  the  second  branch  of  the  power,  namely^  the 
leases  at  rack-rent :  how,  then,  is  it  less  in  point  on  the 
first,  ei^cepting  that  this  is  a  stronger  case,  inasmuch 
as  in  this  case  there  is  a  deviation  from  the  terms  of 
the  power,  not  only  because  the  same  condition 
is  here  annexed  which  was  annexed  in  that  case,  but, 
sbo^  inasmuch  as  the  time  for  the  re-entry  is  extended. 
It  appears,  upon  inspection  of  the  briefe  in  that  caus^ 
that  the  bill  was  filed  by  the  next  in  remainder  after 
the  lessor,  for  a  declaration  that  the  lease  was  not  exe- 
cuted according-  to  the  leasing  power  in  the  settlement, 
andfor  an  account,  and  that  the  Defendant  might  be 
restrained  from  setting  up  a  term  of  500  years  to  defeat 
the  Plaintifi^s  claim  at  law.  On  the  hearings  the  Master 
of  the  Rolls  directed  a  case  to  be  stated  for  the  opinion 
of  the  Court  of  King's  Bench;  and  so  satisfied  wexe 
the  Defendant's  counsel  with  the  decision  of  that  court, 
that  when  the  cause  came  on  again  to  be  heard  on  the 

equity 
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1819.  •quily  tvs^rved,  they  gave  it  up,  ftnd  the  cause  wtfa 
eompromiaed.  An  argument  may  be  urged  of  the  snp* 
poied  inconveni^ice  of  adopting  the  Plamtiff's  oonstmc^ 
tion  of  the  power,  arising  from  the  circumstance,  that 
many  leases  are  said  to  contain  powers  of  re^^ntry 
similar  to  that  in  the  Defendant's  jease.  This  argument 
16  not  applicable  except  in  the  case  of  leases  made  under 
powers,  containing  a  similar  restriction  to  that  con- 
tained in  the  deed  of  1757)  and  in  no  case  is  it  of  much 
weight.  To  find  that  in  any  particular  district  of  Eng-^ 
land^  there  is  not  only  a  custom  of  leasing  with  such  a 
clause  of  re-entry,  but  also  a  custom  for  great  landholders 
to  insert  in  their  marriage»settlements  a  leasing  power 
rastricted  similarly  to  the  present  case,  must  bfe  an 
extremely  rare  coinddenoe*  The  argument  drawn  undei^ 
the  fifth  head  from  the  supposed  hazard  to  which  tbft 
tenant  would  be  exposed,  should  the  Pldntiflfs  construe* 
tiim  be  adopted  by  the  Court,  is  fully  counterbalanced 
by  the  utility  of  avoiding  the  uncertainty,  which  woiild 
be  introduced  into  an  impoitant  point  of  law  by  over* 
ruling  the  dccbion  in  the  case  of  Coxe  v.  Day^  in  which 
all  the  judges  of  the  Court  of  King's  Bench  concurred; 
fcr  that  case  is  wholly  inconsistent  with  the  late  decision 
made  by  two  judges  only  of  that  Court,  in  the  present 
dMe  (a);  the  lease  in  question,  therefore,  is  invalid,  as  not 
confiMrming  to  the  power  contained  in  the  settlement, 
and  the  lessor  of  the  Plaintiff  is  entitled  to  recover. 

Fmr  the  I>efeBdant  it  wa*  argued,  that  the  lease  in 
question  contained  two  clauses,  the  first  more  spedal, 
and  the  last  a  sweeping  or  general  clause;  as  to  the 
first)  the  expression  ^^fot  non-payment  of  rent,''  coin 
taaned  in  the  leasing  power,  refers  not  so  much  to'  the 
time  of  the  rent  fidling  in  arrear,  as  to  the  ca«se  Or 

(«)  Two  of  the  judges  having  been  of  counsel  in  the  cause*  dt« 
fivered  no  o^oion  (hereoa. 

ground 
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ground  upon  wbidi  the  right  of  re-entiy  was  to  be        16Uk 
nenred ;  whereas,  if  the  words  had  been  "  on  nos^pBty"       'i}^ 
ment,''  ftc  they  would  rather  have  had  a  reference  to  Dm*  Jssiat. 
the  time ;  and   Lord  Etttnbcrough  C.  J.  was  of  thai       ^^Sam 
opinion.    Again,  the  term  *<  clause  of  re-entry/*  con-' 
tamed  in  the  leasing  power,  as  to  leases  at  rack-rent, 
implies  something  more  definite  in  form,  which  die 
donor  of  the  power  intended  to  mark  out,  as  applicable 
to  leases  for  short  terms;  whereas  the  term  ^power,** 
ss  applied  to  leases  at  a  nominal  rent,  is  general,  and  , 
implies  a  latitude  and  retfsonable  .discretion  accordingi 
to  the  subject-matter.    It  is  clear,  that  the  general  or 
sweeping  clause  at  the  end  would  include  the  non^^y-* 
ment  of  rent,  in  case  there  were  tio  previous  speeial 
dsiue  upon  the  same  subject ;  but  it  is  argued  that  they 
are  repugnant  to  each,  on  the  general  maxim,  QeneraUt 
dausuia  nan  porrigiiur  ad  ea  que  aniei  spedalitir  stmi 
eomprehensa.     This,  however,  presupposes  an  expreae 
and  special  'clause  of  re-entry  upon  the  very  subject* 
matter,  without  which  the  general  clause  would  neces^ 
sarily  apply;   therefore^    that  the  spedal  clause  is  a 
clause  of  re-entry  for  the  non-payment  of  the  renl-  re« 
served,  is  contended  as  much  by  the  Plaintiff  as  it  is  on 
the  part  of  the  Defendant,  and  that  such  a  special  clause 
exists  is  aU  that  is  contended  for  on  the  part  of  the  I>»^ 
ihidant.  The  words,  then,  of  the  power  hAugprimdJmcU, 
complied  with,  it  must  be  shewn,' on  behalf  of  the  Plain- 
tiff, that  it  is  not  a  compliance  with  the  meaning.     But 
a  power  of  re-entry  is  not  the  less  a  power  of  re-entiy 
because  it  is  qualified.     Would  it  be  denied  that  a 
leasing  power  is  here  given  to  the  tenant  for  life,  because 
It  is  so  qualified  as  to  restrain  him  from  making  leases 
UBtil  he  comes  into  possession,  or  from  granting  any  new 
base  so  long  as  three  lives  continue  to  exist  upon  the 
property?  This  qualified  right  of  re-entry  gives  to  the 
remainder-man  all  the  benefit  intended  by  the  ereator  of 
the  power,  and  required  by  the  general  words  and  inten- 
tion 
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VB19.       tion  <m  his  behal£    To  prove  thut  an  ioioiediate  unqua- 
lified re-entry  was  intended,  LiUtetonj  s.  325.,  is  oited;bat 
he  there  merely  professes  to  give  several  ezaqqples  of  an 
absolute  condition  of  re-entry,  and  not  two  remote  in- 
stances distinct  from  each  other.  But  itiqipearsfirom  Zi^- 
ikUm^  $*  327*9  that  the  distinctions  taken  by  LiUleton  and 
Cote,  and  Cona^  (a),  between  an  absolute  or  general,  and 
a  qualified  or  spedal  right  of  re-entry,  are  quite  different^ 
and  have  nothing  to   do  with  the  present  question. 
The  well  known   dear  distmction   is  between  a  ge- 
neral condition,  that  the  lessor  shall  re-enter,  and  a 
special  condition  that  he  shall  ffiter  and  hold  until  pay- 
ment, &C.     It  is  laid  down  as  a  rule  for  the  construc-r 
tion  of  powers  in  SkeppattTs  Touchstone  (i),   that  the 
conatrufStiQn  be  reasonable^  and  according  to  an  indiC; 
ferent  and .  equal  understanding :  and  so  in  HiU  v. 
Orange  (c),  the  Court  say,  **  it  is  the  oflke  of  the  judges^ 
to  take  and  expound  the  words,  which  the  coAimon  peopla 
use  to  express  their  meaning,  according  to  their  mean- 
ing:*', usage  and  popular  understanding  are^  therefore, 
the  principles  of  construction.    If,  there&re^  it  could,  be 
shewn,  that  the  special  clause  of  re-entry  were  unheard 
o&  eactravagant,  or  perverse,  the  meaning  of  the  leasii^ 
power  would  not  be  complied  with,  whereas  it  is  a 
daose  in  common  and  popular  use.     If  the  leasing 
power  had  directed  that  the  lease  should  not  contain  a 
power  of  re-entry,  would  not  such  prohibition  have  been 
violated  by  the  lease  in  question?  and  the  only  difierence 
is  this,  that  there,  if  the  reasonable  and  ordinary  meaningr 
were  broken  through,  it  would  not  be  an  answer  for  the 
P^fendapt,  to  shew    that  the  clause  was  extravagant 
or  absurd;  but  in  this. case  a  performance^  if  absurd 
and  perverse,  would. not  be  sufficient,  although  within 
the  literal  meaning  of  the  words.    The  Defendant  coo- 

[a)  Co.  Dig.  Tiu  Conditions^     lb)  P.  86. 
O.  J.  \e)  Plowdcfh  170. 

tends 
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tends,  toic  ai  vtasonable  eonstrnotbn  of  ike  power  eXK       1819. 

pfessed  as  it  is  in  general  terms,  and  is  not  tbiidied  by     ^  ^'  ~^ 

any  unfoaaonaUe  br  extravagant  cases  wbich  may  be  sug^  Denu  Jeai^bc 

gealed  on  the  part  of  the  Pbuntiff.    If  a  landlord  were       ^^ 

tm  persoade  his  tenant  to  accept  such  a  leasee  odder  an 

awBrance,  that  it  eontatned  no  danse  of  re*'entry  for 

noiHpaynient  of  rent,  would  he  not  be  guilty  of  a  grosa 

flpmid,  according  to  common  apprdiension  and  the  use 

of  terms?  The  Defendant  is  not  bound  toeontend,  that 

this  is  the  only  clause  that  could  be  a  cQoipliance  with  the 

powei^;  bnt  that  the  words  being  general  he  is  within  their 

fair,  and  ordinary,  and  reasonable  interpretation^  as  the 

law  will  expound  tbeai.     Coiter  ▼.  Merrick  (a).     The 

cases  of  Kemp  ▼•  Kengt  (d),  and  Batcher  v.  BtUaker  (c)^ 

danot  apply,  as  used  by  the  Plaintiff's  counsel^  inasmuch 

as  it  is  the  Plaintiff  who^  would  limit  die  latitude  of  the 

general  expresaion,  and  confine  it  to  a  peremptory  claiisa 

of  re^nt3P)f.      In  Bukher  v.  Byicker^  the  question  was, 

whether  an  appaintment  of  2001.  stock  was,  or  was  not 

illnsofy ;  the  general  doctrine  there,  laid  down  ia  welt 

worthy  die  attention  of  the  Court.     In  that  case^  the 

Master  ef  the  Rolls  says^    ^  It  is  impossible  to  bane 

considered  a  osae  oF  this  kind»  without  wiping,  that 

)u4geatii  equity  had  either  never  aswmed  control  ovev 

the  eKccotion  wf  discvelionary  power,  o^  bad  laid  dov^u 

mks^  by  which    tbeir  successors  mi^  be   guided*" 

The  Phiindfl^  hete^  wishes  the  Court  to  assume  eoalnd 

e^rer  die  diseretion  wbid^  it  ia  contended,  the  general 

words  allow  to  the  Defendant.      **  To  say,  that  under 

sncha  power  an  illusory  shara  must  not  be  given,  or» 

diat  ft  sabi^ntial  share  must  be  given,  is  rather  to  raise 

a  qoesd^i  thmi  establish  a  role."     So  here^  to  say  tfaaS 

uoisr  such  general  wcmis  as  these  are^  a  qualified  power 

of  re-entry  must  not  be  ^vien,  is  only  to  raise  a  questimv 

not  to  estabKsh  a  rule.     <<  Whence  is  the  inlentioM  ooil- 

heted?  not  from  the  words,  for  they  are  purely  dift* 

{a)  Hard.  Rep.  8^      (*)  5  Pese;^  849.  {e)  9  Feteyf  39s* 

Vol.  I.  L  cretionary. 
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181 9*        cretionary.     But  a  conjecture  is  made  diat  the  party 
creating  the  power  would  not  have  approved  of  ex- 
treme inequality/'     Here,  the  Plaintiff  conjecture^  that 
a  party  using  the  words  would  not  have  allowed  of  any 
indulgence.    *<  The  party  might  iiave  prescribed  any 
Kmits  he  thought  proper."  The  party,  here,  might  have 
prescribed  any  form  of  re-entry  he  thought    proper ; 
**  a  latitude  might  have  been  given  quite  sufficient  for 
the  purpose  of  creating  the  dependence,  which  is  fre- 
quently intended ;  and  yet  boundaries  might  have  been 
prescribed :"  **  if  that  is  not  done,  it  is  either  because  the 
party  had  no  wish  to  fix  any  limits,  or  because  he  was 
unable  satjs&ctorilyto  himself  to  fix  .upon  the  limits 
which  under  aU  the ,  circumstances  mi^t  be  proper." 
Either  view  of  it  may  very  probably  apply  lo  this  case. 
^  Upon  either  supposition,"  liie  Master  of  the  Rolls 
says,  <<  why  should  this  Court  attempt  to  do  what  the 
party  in  the  exercise  of  his  own  judgment,  relative  to 
his.  own  acts,  has  abstained  from."     Why  should  the 
Court,'  in  this  case,  attempt  to  limit  these  general  words, 
to  one  immediate^  peremptory,  and  unsparing  clause  of 
re-entry,  when  the  party  exercising  his  own  judgment, 
as  to  his  directions  regarding  the  manag^nent  of  the 
property,  has  directed  no  such  clause  ?    ^  Why  is  this 
Court  to  say  there  is  a  limit  not  to  be  transgressed, 
under  the  penalty  of  making  the  whols  void,"  (exactly 
what  is  now  contended  for  by  the  Plaintifl^)  *<  by  an  ar- 
bitrary rule  having  no  principle  to  rest  on,  having  na 
foundation  in  the  intention  of  the  party,  disclosed,  or 
apparently  presumed  ?*  The  observations  of  Lord  ESns- 
boroitgh  C.  J.  in  the  Court  of  King's  Bench,  in  this  cas^ 
coincide  with  this  view  of  the  question.     His  Lordship 
there  said,    ^^  The  power  is  silent  as  to  the  time  when 
it  should  be  carried  into  effect,  and  being  so  silent,  wby 
should  it  not,  m  virtue  of  such  silence,   be  intended 
that  the  creator  of  the  power  thought  it  enough  to  re- 
quire^ that  there  should  be  some  reasonable  power  of 

re* 
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te^-entry  for  non-payment  of  rent  upon  ^rery  lease;  Icat^-       1819, 
ing  it  to  the  discretion  of  the  person,  by  whom  it  should     ^  ^v  "^ 
be  granted,  to  prescribe  when,  and  under  what  circum-  Dem.  Jbbsbt 
stances,  that  power  of  re-entry  should  in  each  particu-  v« 

lar  case  be  enforced;  by  requiring  that  the  leases  should 
always  contain  a  power  of  re-entry,   he  calls  the  atten- 
tion of  the  successive  lessors  from  time  to  time  to  the 
subject,  whenever  the  occasion  of  leasing  should  recur; 
and  when  the  attention  of  the  lessor  is  called  to  it,  it  is 
hardly  likely,  that  he  should,  in  the  exercise  of  a  proper 
discretion,  introduce  into  his  lease  so  harsh  and  rigorous  a 
provision."    In  the  cases  of  Wright  v.  Wake/brd^  Doe  v. 
Peachj  Wright  v.  Barkm,  and  Hawkins  v.  Kemp^  which 
have  been  cited,  some  specific  mode  or  form,  or  other 
precise    circumstance,  is    pointed  out;   but  here  this 
question  arises  <m  the  construction  .of  general  words. 
In  Orhf  V.  Mohun  (a)  the  fair  and  common  constructioii 
required   distinct  laEises,  reserving  distinct  rents,    and 
die  lemainder-man  was  placed  under  incalculable  diffi- 
culties by  the  mode  of  leasing  there  adopted,  which  the 
judges  held  to  be  rather  a  delegation  than  an  execution 
of  the  leasing  power*    In  all  the  cases,  from  Moimtjo^% 
case  {b)  to  the  present  time,  wherein  leases  have  been 
set  aside^  there  has  been  either  a  palpable  trick  or  frand, 
or  a  departure  from  some  prescribed  form,  mode,  or 
circumstance^  •  or  from    the  ancient  and    accustomed 
course  expressed  or  implied ;  or  in  case  the  Court  could 
not  say  whether  such  course'  was  required  or  not,  it 
has  been  held  necessary  for  the  tenant  for  liie^  having 
made  an  innovation,  to  shew  that  he  had  not  thereby 
placed  the  remainder-man  under  greater  disadvantages 
than  in  former  times;  but  the  lease  in  question  cannot  be 
impugned  on  any  of  the  above  grounds.  It  is  admitted  that 
where  any  thing  precise  is  required,  it  must  be  done  as 

(«)  %  Ferttaitp  53X.  &  54S.  (^)  Moor,  174.  S»  C   4  Lfom. 

i47.iSf/C  OM.  x;. 

L  t  in 
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lAlS^       lOilktrlin^iv.PtiUen^ia);  Mr. Kfi^vm there  8ay% wdi 
*^  Doe   '     ^^^  Mamfield  afterwards  adopts  l|Js  argamenl,  that 
Oem.  JsasEY   powers  are  of  three  kinds;,  first,  naked  powers,  unaccom- 
Smith        fW*^  ^^^^  *^y  interest,  and  the  coastruction  of  them 
kas  been  very  rigid;  secondly,  powers  granted  to  the  do- 
njse  €3f  a  particular  estate^  which  were  formerly  construed 
strictly  in.  &vour  ofthe  remaindeir-man,  but  no  ftirther, 
aQ^  Qf  late  more  liberally;  thirdly,  powers  reserved  by  the 
^nor  to  himself,  which  have  a).way8  been  taken  largely^ 
and  of  this  das^  is  the  present  power.    In  that  case  Sir 
WiUiam  PuUenejf  devised  to  his  grandson,  the  Earl  oC 
Bath^  for  life^  remainder  to  his  first  and  other  sons  ia 
tail,  with  dbers  remainders  over;  but  though,  before  th^ 
reooFeiy  suffered  in  that  cafie^  the  Earl  of  Bath  was  not 
absolute  owner  of  the  inheritance,  yet,  after  thereooverys 
be  be9aiiie  so.  In  this  cas^  Lady  Vcrwm  originidly  had 
only  an  estate  for  li^  but  with. power  to  revoke  all  the 
limitati^M  of  her  Cither's  wiU,  wbidi  she  did»  and  ap^ 
pointed  a  lifi^eitate  to.  hef  husbaQd  and  to  bendig  if  she 
survived  him^  with  aa  idlipate  remainder  to  herself  ki 
foeb  She  is  therefore  a  person  genehdly  interested  in  the 
property,  ^dier  as  owner^  or  as  acting  on  bdalf  of  the 
owner,  dither  by  virtue  of  her  own  power,  or  under  a 
power  from  her  father,  the  owner  of  the  estate.    Liord 
Mxmsfidi  says,  in  the  same  case,  that  courts  of  law  ori» 
ginally  compared  powers  to  conditions  whidi  they  are 
not  at  all  like^  and  consequently  held  that  th^.  should 
I  be  construed  strictly,  whereas  in  &ct  they  are  only  « 

different  species  of  ownership  and  eii)|oyment  of  prCH 
party.  Lord  Jlfong/S^'s  observations  are  to  the  same 
effect  in  %cmch  v.  WQ^jLstcn{p\  and.  the  SoUcttor-lGeue-: 
raly  in  tUarlt  v«  Greenbank  (c),  says»  thai  courts  of  law 
considering  powers  couple  with;  an  intereatjas  modes  of 
ownenhip,  ccmatime  them  liberally^  And  in  (M^  v^ 
Makun  (a),  it  is  said,  that  the  intent  <<  was  to  give  a  power 

(a)  Cowper,  %6$.  (c)  3  Atfyrn^  703. 

{i)  %  Burrow^  1136. 

of 
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afhrnog  in  a  reiaottaUe  manner,  as  leases  MI  in,  and        1S19. 

fer  Keeping  bf  the  estate  tenanted,  as  th«  owner  of  an     "^^ZjT'  ' 

estate  would  be  supposed  to  do.**     Here  it  is  admitted,  Dem.  Jxbsky 

that  the  intention  k  to  govern,  but  it  is  argued  on  the       ^* 

ether  side  that  such  intention  is  always  to  benefit  the 

vemainder-oian.  In  Goodtitler.  twmcan  Lord  Mansfield 

ssys,  **  There  is  no  ground  or  season  of  equity  or  policy 

between  the  tenant  lor  life  and  the  remainder-man  for 

kaning  to  either  side  {b)  f*  and  as  to  the  observations 

of  De  Grey  C.  J.  in  CampbeU  v.  Leath  {c\  can  the 

tenant  tor  life  in  this  case  be  said  to  have  invaded  the 

interest  of  the  remaindei^man  to  benefit  Ais  own  ?    The 

general  ot^ect  in  creating  such  a  power  is  the  good 

Baaagement  of  the  estate^  which  is  empbeticany  the 

benefit  of  the  reaaainder-num.     Had  not  the  tenant  for 

life  the  power  of  granting  a  permanent  interest,  no 

cspiud  would  be  invest^  in  extended  improvements  d 

the  pfeoperty,  and  the  estate  would  descend  to  the 

remainder*nian  barely,  perhaps,  in  repair,  for  the  tenant 

of  a  precarious  interest  can  fed  no  attachment  to  the 

land.    It  is  the  permanency  and  security  of  an  interest 

which  win  descend  to  his  children,  that  justifies  a  tenant 

In  drainitig,  planting,  building,  and  other  improvements, 

and  by  diminisbing  this  security,  you  crush  bis  liberaliQr 

of  qpirit    This  is  the  well  understood  interest  of  tlie 

remainder-man.      To  c<mstrue  the  power  otherwise^ 

would  be  to  put  a  particular  construction  on  general 

words,  in  vic^tion  of  die  genend  object  ibr  which  such 

power  was  created.     It  would  be  more  diflicult  to  let 

the  estate  to  ii  respectable  and  opulent  tenant,  with  a 

peremptory  clanse  of  re-entry,  than  with  such  a  modi* 

fisd  dause  as  is  now  contended  for.     If  it  would,  what 

oortespondent  benefit  would  accrue  to  the  landlord? 

No  man  would  choose  to  risk  the  loss  of  his  proper^^ 

or  the  expence  of  a  law-suit,  because  he  might  chance 

(a)  %  Fenum^  532.  (0  Amblen  74s* 

L  S  to 
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1819;       to  omit  the  payment  of  a  nominal  rent  on  the  very  day 
on  ivhich  it  became  due.     Could  Lady  Vernon  have 
considered  this  rigorous  claase  as  the  indispensable  con- 
dition of  a  lease,  although  the  distrainable  property  on 
the  premises  were  ever  so  large?    The  arguments  on 
the  other  side  consist  in  barely  possible  cases.    £)an  it 
be  difficult  to  ascertain,  whether  there  is  a  sufficient  dis- 
tress for  a  guinea  on  the  premises,  while  there  is  a  sheep 
on  the  hills,  or  a  table  in  the  house  7    If  the  premises 
are  apparently  vacant  and  deserted,  .an  ejectment  may 
be  served;  and  this,  notwithstanding  the  possibility  of 
some  distrainable  goods  being  still  on  the  premises;  for 
C.  B.  Comj/n  (a)  says,  *<  If  a  condition  be  to  re-enter  if 
no  distress  be  found,  this  shall  be  expounded  of  a  rea^ 
sonable  distress,   and   therefore  if  a  locked  cupboard 
remains  there,  he  may  enter/*    This  sort  of   quali- 
fication of  a  clause  of  re-entry  appears  to  have  been 
in  use  in  the  time    of  Queen  Elizabeth^  and  it  may 
also  be  found  in   Gry^  v.  Mouses  (6),  and   Wood  v. 
Germons  (r).    As  to  the  possible  difficulty  arising  irdni 
the  want  of  sufficient  sureties,  that  is  an  argument  de* 
rived  from  the   case   of  Coxe  v.  2>ay,   the  Plaintiff's 
cotmsel  forgetting  the  difference  of  the  subject-matter ; 
that  was  the  case  of  a  lease  at  rack-rent,  whereas  here  the 
rent  is  only  a  guinea.    But  the  authority  of  Cdxe  v.  Day 
is  directly  opposed  by  Hoiley  v.  ScoU  {d)y  from  a  MSS. 
note  of  Mr.  Butler.     There  the  power  was  to  lease  for 
any  number  of  years,  with  a  proviso  if  the  rent  should 
be  behind  for  21  days,  then  to  re-enter.     The  condition 
in  the  lease  was,  if  the  rent  should  be  behind  for  21 
days,  and  no  sufficient  distress  then,  &c.  Lord  Mans^ 
Jleld  said,  '<  The  clause  of  re-entry  is  short  with  words 
of  course,  and  does  not  preclude  the  operation  of  law. 
A  re-entry  is  to  enforce  the  payment  of  rent    By  sta* 

(«)  jD^.  r.  CoHdit'whf.  87.        {d)  MS.  noU^  penes  C  BtOUrp 
(i)  CrUHe^  MHz.  764-  •B'if»  5.  C  Lefi.  ji6. 

(e)  Cr0Jti$  Jmrnest  $^ 

tute 
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Inlritcaiiiiol  be  without  distress,"  and  judgment  was        1819. 
given  for  the  Defendant*     In  Caxe  v*  Day^  a  specific         't^     ' 
clause  of  re-entry  was  directed)  and  the  indulgence  to  Dem.  Jeesbi^ 
be  given  to  the  tenant,  was  pointed  out^  viz.  21  days       ^  ^' 


allowed  bint  after  the  rent  beeame  due  r  but  in  this 
the  rent  is  merely  nominal  and  the  words  of  the 
power  are  general  and  undefined.  In  a  case  of  rack-rent^ 
the  landlord  does  not  speculate  upoi[i  improvements  to 
the  estate.  The  rent  i»  every  thing,  and  a  peremptory 
power  may  be  more  beneficial  to  the  remainder-man. 
In  the  case  of  nominal  rents,  there  is  no  real  prob»- 
bility  that  the  tenant  will  refuse  to  pay  hi»  rent.  It  is 
obgected  that  the  tenant  for  life  may  die  between  the 
day  on  whidi  the  rent  becomes  due,  and  the  period  • 
allowed  him  before  re-entry,  but  in  this  ease  his  exe- 
CQtors  will  be  entitled  to  the  rent,  and  the  remainder- 
man can  have  no  benefit  of  the  condition  for  non-pay- 
ment of  rent,  which  never  became  d.ue  in  his  time.  As 
to  the  chance  of  forfeiture^  of  which  the  remainder-man 
is  deprived^  and  the  case  of  Holmes  v.  CogJUU  (a),  it  is 
not  contended  that  the  power  is  not  to  be  executed  in 
the  manner  directed,  as  fiur  as  it  is  directed,  but,  that 
g«ieral  words  are  to  be  interpreted  according  to  the 
probable  intention  of  the  creator  of  the  power.  It  ap- 
pears from  Smitii  v.  Parks  (6),  and  Phillips  v.  Doe^ . 
Utile  (c),  that  the  practice  of  relieving^a  tenant  in  cases 
of  re-entry  for  non-payment  of  rent  on  bringing  the 
money  into  Court,  and  payment  of  costs,  was  estab- 
lished before  the  4  6.  2.  c.  28.  Suppose,  therefore, 
the  landlord  to  have  the  common  law  re-entry  and  to 
proceed  in  gectment,  the  Court  will  relicf<^e  the  tenant 
as  befotre^  on  pajrment  of  costs,  and  the  whole  pro*- 
ceeding  will  be  nugatory,  as  to  the  recovery  of  the 
land.  In  the  leasing  power  there  is  a  marked  dif- 
ference between  the  two  powers  of  leasing  for  rack-rents, 

(«)  7  Fes.  499.         {b)  lo  Mod.  38J.         (r)  t  Mod*  845. 

L  4  and 
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1819.       aad  at  Mnioal  Tents*   In  the  onecase  a  precae form  it 
"^-^  ■- '     given ;  ia  the  other,  there  is  only  a  g^nerid  requi«itioo 
Jebsbt   eofficiently  complied  with  by  the  chmse  before  the  Coort* 
g  ^  It  oould  never  hare  been  intended  that  the  feeaanu  diouU 

be  diitoeased  and  harassed  about  this  nominal  rent,  tothc 
dJBrcmntgenaent  of  the  spirit  most  beneficial  to  the  re* 
maindex^man.  No  attorney  wonld  Temtiire  to  pot  into  a 
leaae  this  dindraiiti^^us  ^dause  wttboot  express  ifir«> 
tioos  80  to  do,  but  would  refer  to  the  old  leases.  The 
saosf  leasiog  power  is  given  to  Lady  Venwn  as  lo  Iser 
husband,  and  the  same  reasoaiag,  and  the  sane  and  ao 
greater  restriction,  will  therefore  apply  in  either  oase» 
.The  power  is  to  lease  lands  then  leased  for  lives  in  po»- 
.  j^ession  cur  reversion,  her  fitther  being  tbeti  dead.  Can 
it  be  presumed  that  Lady  Femon  meant  to  treat  tiie  old 
.tenants  id  this  xtgorous  manner  ?  Si»  direots  the  mn- 
oiettt  and  accustomed  rent%  duties,  and  sernoe%  or 
{greater,  to  be  reserved.  Could  she  reasonably  expect  to 
obtain  theos^  coupled  with  (his  new  peremptory  and  im- 
^perioas  dause?  She  then  excepts  heriots^  which  she 
iCSKpffesaly  permits  to  be  varied  at  discretion*  Tmec  but 
.if  the  general  words  of  the  power  here,  necessarily 
jmply  a  discretion,  there  was  no  occasicm  for  her  to 
marie  it  fiirthen  But  it  is  said  Lady  V&num  intended 
iOJ^ake  an  alteration  in  the  old  clause  of  re-^entiy. 
Then  wby  did  she  not  express  it  here,  as  she  does  jtnt 
hefore^  where  she  is  deviating,  as  to  heriots,  from  the  old 
and^  accustomed  course  ?  Either  Lady  Vermm^  by  her 
general  expressions,  left  a  discretion  to  insert  any  reason- 
able clause  of  re-entry  with  reference  to  the  sobjact- 
matter,  or,  inasmuch  as  she  directed  no  variatbn,  and 
.  jnoreover  required  the  ancient  and  accustomed  rente,  it 
Ai«y  fairly  be  presumed,  that  dx  intended  «dsothea»- 
oient  and  acouslbmed  clause  of  re-entry  to  accompany 
them.  Having  thus  ai^ned  the  oonstnidion  without 
calling  in  aid  the  evidence,  and  having  shewn  that 
eitho:  a  disci^tion  is  aUowcd,  or  the  old  danscproblfbly 

con- 
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wncemplated  by  Ike  power,  the  finding  of  the  ytttjf  mM       ^^^9. 

now  be  resorted  to.     Fcnv  if  liie  coutmotion  ntiportft     '*5^'^~ 

diet  there  is  to  be  a  reuonsble  power  ^re^cnlay^  wimt  Dtm.dMUst 

so  reasonable  as  what  was  always  nsaal  ?    If  tfa6  aietus^       teta. 

Coned  clause  was  ialeiidedy  the  aocuelomed  daoseainit 

be  proved  to  be  that  used.     In  one  view  the  evidenee 

iraspropeTt  in  theotber  indispensable.    It  wasaoofibred^ 

and  90  received,  not  to  shew  the  coostruotion ;  and-tbe 

cases  of  JjggMen  v.  Mt^  &c    have  ao  ^ifdicstioii^ 

As  to  the  sweeping  or  general  claose  at  the  end  of 

the  Itas^    k  has  dearly  words  suficieDt  to  tinbraoe 

jbe  non-payment  of  rent ;  but  it  is  said  t^t  the  la^ 

ter  clause  can  bave  no  operatioa  as  belsg  repugnant 

to  the  first  or  special  danse.      But   in  iSbjfywtTs 

TimhsUme  («)  it  is  laid  down  as  a  amndm,  that  if 

there  be  two  dauses  of  a  deed  rep^gnaa(t  to  each  otkci^ 

the  first  sfaall  stand  and  the  last  be  vcgected^  asospt 

there  be  some  specidi  reasons  to  the  CDntnujs  airhkk 

imquestioBably  eatist  in  this  case,  nalndy^  iM  mei  magis 

wkai  ^puan  peren^.    The  maxima  gau^ialn^nmh  mm 

porrigiiwr  od  M  fiuB  nniei  9mU  tomfnkemm^  docs  not 

.ni^^y,  as  it  presuppoies  the  existence  of  a  valid  and 

operative  special  clause  providingforthe  tabjecft^nattsiv 

whereas,  it  is  contended  in  this  case  by  the  Plaintiff  that 

the  first  dauseisiiuli  and  n>id ;  and  if«o,  it  can  have  no 

operatian  to  exdnde  the  veeond  daaaa     Just  ^  the 

nnudm  ^EseprHmmfack*e$Mcreimitmt^  dbein<Qt apply. 

Where  the  expinss  oontrsct  is  unsivaikMe  bMWteH  ike 

paitRS)  as  ibr  noiMOinpbaMe  with  the  sian^  kws^  M 

fanplisd  oontraot  nmy  then  be  tiesoitnd  %o.     If«h#ft>- 

nMunder«-man  «nteia  nnder  the  general  okMsfe  ibr  nai^ 

payment  of  vent,  il»e  tinant^  by  teNiDgnp  ^flrst  danne 

m  repogtuM  to  it,  would,  aiMMdiag  to  the  Halntffl; 

viaoste  Ms  4sase.    if  4K),  to  Moid  tbat  ovUhe  must  Moas- 

sarily  submit  to  the  general  clause;   because  then  he 

may  save  his  possession  by  bringing  in  his  rent^  and 

(«)P.S8. 

rany 
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1819.  rtftying  Ihe  ejectment  It  is  said  that  the  Plaintiff  has  not 
"jj^^"  the  coqimon  law  right  of  re-entry,  but  must  proceed  under 
Dm.  Jbair  the  statute  4  Geo^  2. ;  but  if  the  special  clause  appUea 
SioTB-  ^  proceedings,  under  the  statute,  the  general  dause, 
which  contains  no  qualification,  must  apply  to  those  at 
common  law ;  and  the  Court  will  give  effect  to  both 
clauses,  by  oonstrubg  one  with  reference  to  the  statute, 
and  the  .other  ^s  giving  the  common  law  right  of  re- 
entry, and  thus  the  deed  will  have  the  greatest  possible 
^  eflfect  {a)  The  inconsistency  in  this  case  between  the 
general  and  special  clauses  is  not  greater  than  in  Goaify 
V*  Payne  (6),  between  a  covenant  to  repair  generally; 
and  a  spedal  covenant  to  repair  within  three  months 
after  notice.  The  landlord  there  re-entered  after  notice, 
and  before  the  expiration  of  three  months,  and  it  waa 
hdid  good.  The  meaning  of  a  sweeping  clause  is,  that  if 
any  necessary  particular  be  omitted,  or  fail  to  beefl^n- 
ally  provided  for,  this  general  clause  ^may  catch  up  the 
subject  and  provide  for  it.  On  the  whole,  the  qnesdon 
must  be  decided  on  general  views  of  the  intention  of  an 
owner  of  an  estate  consulting  the  probable  and  solid 
advantages  of  the  property,  as  well  as  the  fair  and  liberal 
treatment  of  the  tenant. 

In  reply  it  was  urged,  that  the  aigument  for  the 
Plaintiff  rested  mainly  on  two  propositiona;  first,  that 
the  leasing  power  required  an  absolute  power  of  re- 
entry in  die  leasee  unlimited  as  to  time,  and  clogged 
by  no  conditioD;  and,  secondly,  that  the  lease  in  ques- 
tion gave  no  absolute  power  of  re-entry.  The  counsel 
fiv  the  Defendants  have  addressed  themselves  bat 
slighdy  to  the  last  proposition,  which  is  that  on  which 
the  Court  mokt  required  to  be  satisfied,  and  have  con- 
siderably laboured  the  first.      The  leasing  power  ia 

(a)  SbepparJ^t  Touehitone%  87*         (^}  »  Camfbtllf  $%o* 
and  Pugb  V.  Duke  qf  Leeds.     % 

II  first 
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fint  oooilnied  by  the  Defiendant  as  not  ccmtainiog  an        1819. 

abaolate  jKm&  of  re-entry;  and>  secondly)  as  contain* 

ing  an  ahaolute  power  of  re-entry.  There  i%nndonbtedly9 

a  power  of  re-entry  in  the  event  of  the  rept  being  in 

arrear  15  dayfl»  and  no  sufficient  distress  upon  the  pre- 

mises^  and  this  is  not  an  absolute  power;  there  is  also 

a  general  power  of  re-entry.    The  counsel  for  the  De* 

feodants  distinguish  what  may  be  done  under  each  of 

these  powers  of  re-entry,  and  say^  that  the  landlord  is 

bound  to  demand  the  rent  on  the  land,  upon  the  rent  day, 

widi  the  formalities  of  the  common  law ;  and,  that  if  it  is 

not  paid  <»  the  last  moment  of  that  day,  he  has  a  right  ^ 

to  bring  his  gectment,  notwithstanding  the  15  days  are 

expired,  and  notwithstanding  there  is  a  sufficiency  of 

distress  on  the  premises.     But,  say  they,  the  landlord 

may  have  omitted  to  make  his  demand  according: to 

the  formalities  prescribed  by  the  bommon  law;  and 

therefore  he  may  ha^e  recourse  to  the  foriper  proviso 

for  re-entry,  and  he  may  then,  at  the  expiration  of  15 

days,  if  there  be  no  sufficient  distress  upon  the  premises^ 

maintam  his  gectment  upon  the  former  part  of  the  pro* 

▼ISO.  But  the  landlord  might  do  that,  if  the  former  part 

of  the  proviso  had  nut  existed,  because  he  might  bring 

his  ejectment  brfore  the  1 5  days  by  the  4  Geo.  2.  (a)   JBoe, 

Bern.  Goaifyf  ▼•  Paine  {b)  is  a  direct  authority  against 

the  Defendant ;  for,  by  reminding  the  Court  of  the  prin-> 

cipks  by  which  written  iustruments  are  to  be  construed, 

a  principle  will  appear  applicable  to  this  case^  by  which 

the  Court  is  bound  to  reject  the  latter  part  of  the  pro* 

viso.    The  most  general  rule  is,  that  the  intention  of 

the  parties,  to  be  gathered  from  the  words  of  the  instnn 

ment  itself,  is  to  prevail;  all  other  rules  are  auxiliary 

to  that  main  rule.    Next,  if  there  be  two  inconsifttent 

daoses  in  a  deed,  the  first  is  to  prevail,  imd  the  last 

is  to  be  r^ected ;  this  is  rather  a  rule  of  convenience 

(«)  4  €•  s.  €•  s8t  J.  %•  (^)  %  Cantpb.  540. 

and 
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1819.       (uid  of  ttecessky  than  a  rate  founded  on  any  substantial 
reftboning.    Tlie  next  rule  is  that  laid  down  in  Atikam^% 
case.  \a)    «<  Oenendis  okmsuUt  non  porrigiiur  ad  ea  quae 
ttfiied  tpeciaUtir  sunt  comprehensa/*    His  rale  is  ap- 
plicable generally ;  and  Lord  Coke  thus  applies  it,  ^  If 
the  general  words  should  stand  wiAont  ^ny  qualifi- 
cation, then  the  special  words  would  be  altogether  vwdn 
and  of  no  effect ;''  and  again,  «<  where  a  deed  speaka 
by  general  Words,  and  afterwards  descends  to  special 
words,  if  the  special  words  agree  to  the  g^ierri  words, 
Ae  deed  shall  be  iintended'  accordii^  to  the  ^ecud 
^otds.*'      in  BtdUrv.  Dmccmb  {b\  Parker  Ch.  BBf^ 
^  Surely  it  is  a  mle  both  in  law  and  equity,  so  to  con* 
stnie  the  Whole  dted  or  will,  as  that  every  clause  sfaoald 
have  Its  *eieet''    Now  if  the  Court  construes  the  latter 
part  of  this  ktt)er  clause^  as  oontaining  a  power  of  re- 
efitry,  it  Will  nullify  the  preceding  clause.    Is  it  proba- 
ble that  b  letaor,  intendhig  to  secure  to  himself  an  ab- 
solute pow^r  <ff  re-entry  for  non-payment  of  tent,  in 
additicm  to  iJie  conditional  power  of  re-entry^  should 
attempt  to  express  this  trf-a  clause,  ill  which  the  word 
rent  does  not  ^t  all  occur  ?   The  word  '<  reservations'' 
applies  to  many  other  things  besides  rent,  sucfai  as  ser- 
vioes,  and  the  likb.    Every  advantage,  which  oould  be 
given  by  the  special  clause  of  re-entry,  is  found  in  the 
general  power  of  re-entry ;  nay  more,  ibr  under  the 
kMt  tlKsro is tto  need «f  waitittg  iSda^s.    In  Aoe,  Dem. 
Goaifyi  V.  Armei  the  principle  on  which  the  dedsion 
proceeded  wta  the  necessity  of  giving  effect  to  dirtinct 
'ted  tedepeadeiit  datises;  and  in  that  case  thfe  proviso 
jfiir  M'Jeiiiry  coald  have  no  eflect  at  all,  unlets  it  inhere 
held,  diati^  party  had  a  right  to  recover  on  that 
dattsb.  Lord  BUe^Aorough  C.  J.  thek-e  says,  <<  The  faiden- 
iMure  odatains  a  general  4X)venant  to  keep  die  premises  in 
tepeiu    By  breadi  of  this,  the  lease  was  forfeited,  and 

(«)  %  Ok  30;.  (^)  I  p.  Wm.  457- 

7  the 
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tfe  notice  was  ii5  vaWer  tf  dm  forfintaw.''    If  torA       1319. 

ffllmfofOigri  had  not  givm  aflbct  Ici  tbe  first  dauae^  it(    ^ '    -  - ' 

wtmid  k^y/B  been  reodeved  of  no  efibet  at  all;  for  U  Dem.  jEaac^.^ 

would  have  been  rertricted  by  the  subseqioeQl;  a^veowtft,      ^^^^ 

and  the- landlord  miist  haife  waked  three  i|UHithi»  be- 

fern  he  bvonght  hia  qectment,    Saheiie».  the  leamr 

would  have  been  unable  to  do  any  thing  npder.  the  8|^ 

dal  dane^  if  the  genetaLclauie  were  to  prerail    This., 

point  the  Court  below  would  hardly  hfltf  ajrgiied.    Tha. 

ooonsel  fat  the  Defendant  there  read  the  whole  of  the 

pronscv  and  then  he  eame  to  the  wQrd%,  <<  or  if  any  de* 

iUt  shaft  be  by  thera  the  «ud.  CAir/d;  iSM^A  and  H^iy . 

Smm,  their  ezednton^  and  so  OA*''    In  order  to  main* 

tsin  that  tfab  was  consistent  with  the  former  part  o£ 

Ae  power,  the  ooumd.  for  the  Defepdant  tb^re  cited, 

the  SthmleiOiSitfKpanfs  TawMom  {a)t  <'  that  the  con- 

siTBcdon  besn^  aa  the  whole  deed  a|i^  ev^ory.part  of, 

itmaf:  lal|e  eStct^,  and  aa  nmdi  eSect  s.^^  xQBff  be  tq  ^t. 

pnipose  &c  whids  it  is  niade^  so  as  whe^  tlie  deed  can*. 

091  take  cAd  acooidingto^  the  leilei)  it  be  cQostn^  so 

SB  it  nay  take  some  effiaet  or  other,     Verlfa  dAent  inleU 

^icum^ffidm,  Ei  benigni^fiwicnda sufU  inffityr^ 

u^  ret  megu  vattat  qiMn  jmr<tA."     The.  argument  of 

the  coosel  fer  the  Defaidant  waaanswmied  by  Bfi^ftyi*^ 

^  that  (5)  all  the  words,  of  die  deed  in  oonstn^tion  be. 

tsken  HMMt  strongfy  againat  him  that  dotfi  speak  thenv. 

sad  most  ia  advantage  o£  the.  other,  perty>  v$yba 

ckananm^  Jkriim  aca^pi/mUir  cqntfd  prqfef^eniemf    et 

jtttfi&fli  cofiomJo  Jbrimime    cotUni    Amatar/em.  itUer'^ 

jntamda  est!'    Tbia  appfies.  strongly  t^  thei  case  before, 

the  Comt;  for-  bece  is  a^aasassai.  aoad^  te  the  tepant. 

The  vale  is  hud  down  i|^  2ac(m'4  ^AR^gm^o^  (c}f  tbet? 

^gm#  are  to  be  oosistnisd  afiOordiDg:  t^  tbei  ii^tW^tifvn. 

of  the  ptitieab  and  lE  there  q)pear^  asgi  doulpy^  or  re* 

pugnanqr  in^  the  wordsy  such  construction  is  to  be  made 

(s)  P.  l^.       (&)  JM.        (c)  ^t.  Affr.  tiU  Orofith  f.  ^n- 

as 
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1819.       «i  is  most  strong  agaiiist  the  grantor:''     The  second 
^  -  -  '^        rule  (a),  "  that  if  there  be  two  clauses  or  parta  of  the 
Dem.  Jbeky  deed  repugnant  the  one  to  the  other,  the  first  part  shall 
'       '^'  be  received)  and  the  latter  rgected,  except  there  be 

some  special  reason  to  the  contraiy,"  on  which  so  much 
reliance  was  placed  by  the  Defendant's  counsel,  both 
in  the  Court  below  and  here,  was  answered  immediately 
by  Baylejf  J.  in  the  Court  below,  thus :  **  must  not  that 
reason  appear  upon  the  face  of  the  instrument  itself?' 
In  support  of  their  argument  in  the  Court  below, 
the  counsel  for  the  Defendant  cited  Pv^h  ▼•  The  Duie 
cf  lAedtip)  where  in  consequence  of  the  rule  ut  re$ 
magis  valetU  quampereaij  the  Court  held  that  the  word 
^  firom"  may,  in  the  vulgar  sense,  and  even  in  the 
strictest  propriety  of  language^  mean  either  inclusive  or 
exclusive ;  but  that  case  gave  very  great  dissatisiaction 
in  Wesiminder  Hdlk  JRoe^  Dem.  Goatfy  v.  Pained  only 
.  decided,  that  a  lease  might  contain  a  general  proviso  <^ 
re-entiy  on  a  breach  of  covenant  to  repaur,  and  also,  a 
distinct  covenant  to  rq>air  after  three  months'  notioe. 
In  HorstfaU  v.  Testar{c\  the  question  was,  whether  the 
words  omitted  were  part  of  a  covenant  and  the  case 
was  decided  cm  a  variance.  The  cases  of  Hayes  v. 
Stephenson  {d)^  and  Wood  v.  D(nf{e\  merely  shew  that 
covenants  apparently  inconsistent  may  stand  to  give 
the  whole  deed  efiect  The  counsel  for  the  Defendant 
in  the  Court  below  said,  that  the  lessor  might  demand 
the  rent  on  the  day  appointed,  and  if  not  paid  might 
re-enter;  and  also^  that  he  might  re-enter  on  the  15th 
day  after  demand,  if  no  sufficient  distress  were  on  the 
premises,  and,  that  both  clauses  mi^t  stand  together. 
Lord  EUenborough  C.  J.  said,  *<  there  is  an  inoom- 
patibility  between  the  first  provision  and  the  genenl 
provision,  which  would  be  restrained  by  the  special 

(«)  Sbippar^i  Twebst.  8«.  id)  z  B.  (^  P.  565* 

(i)  Com^f  714.  .    W  ^^*^  Vn.  646.  S.  C 

{€)  JhUt  VII.  385.  S.C.  I  Jtfb#r#,  89.     I  Mo9r09  189. 

pro- 
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proviaion."     His  Lordship  afterwaids  said,-  «  I  think        1819. 
your  rule  that  the  special  clause'  shall  comprehend  the     ^    '^  -^ 
general    clause    is    the    best   certainly;"    and   again,  DenJjEMEx 
**  general  words  cannot  control,  where  special  words  '*'' 

are  used."  In  Dtgspa  v.  Mayo  (a)  it  is  said,  «  where 
there  is  a  condition  of  re-entry  reserved  for  non-pay- 
ment of  rent,  several  things  are  required  by  the  com- 
mon law  to  be  previously  done  by  die  reversioner,'  to 
entitle  him  to  re-enter;  first,  there  must  be  a  demand 
of  the  rent;  secondly,  the  demand  must'  be  of  the 
precise  rent  due,  for  if  he  demands  a  penny  more  or  less 
it  will  be  ill ;  thirdly,  it  must  be  made  precisely  upon  the 
day  when  the  rent  is  due  and  payable  by  the  lease  to  save 
the  forfeiture"  as  where  the  proviso  is,  "  that  if  the 
rent  shall  be  behind  and  unpaid  by  the  space  of  30  or 
any  other  number  of  days  after  the  days  of  payment,  it 
shall  be  lawful  for  the  lessor  to  reenter:  a  demand  must 
be  made  on  the  SOth  or  other  last  day,  Ca  Litt.  202.  a." 
not  on  the  day  when  the  'reht'is  reserved,*  because  this 
is  an  extension  of  th&time,  not  for  the  payment  of  the 
money,  but  to  prevent  a  forfeiture.  If  the  proceeding 
is  at  conimon  law,  it  must  be  founded  upon  the  former 
part  of  the  proviso,  which  gives  a  conditional  power  of 
re-entry,  and  the  demand  must*  be  made  on'the  15th 
day»  otherwise  no  effect  *$t  all  would  be  given  to  that 
part  of  the  proviso ;  for,  if  the  demand  is  made  on  the 
first  day;  it  is  inconsistent,  because  the  tenant  is  told  he 
has  J  5  days:  he  is  delifded  aiid  deceived  into  a  for- 
feiture, if  there  can  be  a  forfeiture  under  the  second 
daase.  Tlie  clauses  may  well  stand  together;  but  if  the 
Court  thinks  that  they  cannot,  and 'that  the  word  re- 
servation means  rent,  then  the  last  clause  will  be  re- 
jected, and  the  first  wiil.be  the  only  dause  on  which 
re-entry  can  be  sustainedJ  It  is  wdl  known,  that 
there  are  many  leases  where  there 'is  a  conditional 
power  of  re-enti'y,'  and  a  general  power  of  re-entry 
,  ^  /  \  - .     •     .         i 

(«)  I  JVm.  Saunderst  %%^•  n,  i^. 
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1.8 19.  a(t  the  iaat;  birt  not  one  ever  diougbl  of  bringuig  aiy 
qectment  on  the  latter  clause.  It  is  uif^ed  on  behalf 
of  the  Defendant^  that  the  object  of  the  leases  is  the 
improvement  of  the  estate;  bat  that  is  not  so:  an 
estate  is  not  verjr  likely  to  be  improired  by  one»  vrho 
lays  out  his  capital  in  purchasing  a  leasehold  in* 
terest  in  the  shape  of  paying  a  fine*  Heve  is  a 
sale  by  tenant  for  life  of  his  t»rQi>  and  he  has  no 
view  to  the  improvement  q(  the  estate.  The  power, 
indeedi  ia  not  more  strict  against  Lord  Vertum  than 
Lady  Vemorif  she  was  the*  owner  of  the  estate^  but 
she  limited  only  a  Ufe-estate  to  her  husband,,  and 
ajfterwards  to  herself,  remainder  to  her  ebUdren,  re* 
mainder  to  herself  in  foe;  still,  it  is  a  lease  granted  hjr 
tenant  for  lifo^ .  and  cannot  have  any  validity  as  sneh, 
unless  supported  by  the  power.  It  haa  been  said  oa 
the  other  side,^  that  no  inconvenience  existed  herc^  and 
that  no  additional  proof  would  be  required:  but  in 
Bees  V.  Kingf  before  cited,.  the^IessiMr  foiled  in  his  cgect- 
menf,^  because  he  had  not  proved,  that  he  had  searched 
every  part  of  the  premises  for  a  distress.  The  case 
dted  firom  Cofm/rf$  Digest  has  no  application  to  this 
point,  because  in  that  case  there  was  a  search,  and 
there  was,  in  a  locked  up.  cupboard,  property  suffident 
to  cover  the  distress.  Coxe  v.  Dasf  is  not  to  be  dia^ 
tiiiguished fromthe prea9nt  case  Jfon^  Dem.  Coop»^ 
V.  Verwjfia)  is  quite  distinguishable  from  die  present 
case :  the  quesdon  there  was  upon,  a  power  of  granting 
buildii^  leasee  with  proviso  of  re-entry :  the  lease  was 
merdy  a  lease  of  an  old  house  with  covenant  to  rqpair, 
and  a.  proviso  of  re-^try  for  nonpayment  of  the  rent 
foK  42  days :  the  Court  decided  on  the  broad  peiot 
that  this  was  not  a  bnildiag  lease.  In  Tb$mpsQu  v. 
l^lamhgii^i  Lord  Ekbtk  C.J«  saye,  speakii^  ef 
Bosev.  BarUett^  <<  I  think  it  better  to  over-nde  it  alto* 
getber,  which  I  must  aetdts  than  to  deny  to  it  ils 

{a)  mila,  i«9.  {b)  %B.6f  P.  3t%.  318. 

efiect 
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rfect  upon  grounds  which  do  not  completely  satisfy  my        1819^ 
mind  as  solid  and  safe  grounds  of  distinction."     The     ^    'y  ^^ 
Coort  is  undoubtedly  called  on  to-day  to  reverse  the  j.    ^'^ 
decision  of  the  Court  of  King's   Bench  pronounced     ^'J^^^^ 
only  by  two  judge%   and  it  is  also  called  on  to  say       ^^mu. 
whether  Core  v.  JDoy,   decided  by  four  judges,   and 
recognized  in  Doe,  on  Demise  of  Vaughan^  v.  Meyler{a\ 
be  law  or  not     • 

On  tbfa  day  the  Judges  delivered  their  judgment 
seriatim.  EichardsonZ.  who,  while  at  the  bar  had 
been  of  counsel  in  the  cause,  expressed  no  opinion. 

Garrtm  B.   In  this  case,  the  question  arises  in  conse* 
quence  of  a  deed  of  settlement  of  the  2d  day  of  «^y,  in 
the  year  1/57,  made  upon  the  marriage  of  Mr.  Vernon 
afterwards  Lord  Vernon^  with  Lady  Louisa  Barbara^  his 
wife,  and  upon  a  power  of  leasing,  which  was  granted 
hj  that  settlement;    and  it  is  this,   whether  a  lease, 
which  was  afterwards  grants  by  Lord  Vernon,  whilst 
he  was  in  possession  of  the  estate,  and  entitled  to  it  for 
his  life^  to  the  Defendant  Mr.  Smith,  and  another  who 
is  since  dead,  for  their  lives,  is  a  good  execution  of 
the  leasing  power,  or  whether  it  is  not  in  conformity 
to  it:  for,  if  not  in  conformity,  to  it,  then  the  lease 
is  void,    and  this  judgment  ought    to    be  reversed ; 
but,  if  it  is  a  good  execution  of  the  leasing  power^ 
hen  thejudgment  pronounced  by  the  Court  of.  King's 
Bench  ought  to  be  a£Brmed.     The  settlement  pro** 
vides  for  several  estates,  which  were   to  pass,  accord^ 
iog  to  the  limitations  of  the    settlement,    to    those 
who  should  be  entitled  to  them  for  life  in  succession ; 
and  it  provides  for  different  sorts  of  estates;  for  estates, 
which  had  been  formerly  let  upon  leases  for  years  abso^ 

Vol.  I.  M  lute. 
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I S 1 9.        lute,  and  estates  which  were  let  tor  long  terras  of  years»  de- 
Doe         terminable  apon  lives ;  and  it  respects  other  property  eur 
Dem.  Jersev    tijfiely  out  of  the  present  qaestion,  namely  the  mining  pro- 
'^'  perty  belonging  to  this  family :  and  it  is  observable,  thati 

with  respect  to  the  leasing  power,,  and.  the  restrictions 
to  be  contained  in  leases  to  be  execute  under  the  power« 
the  terms  are  different^  as  applicable  to  the  two  species 
of  property  to  which  I  have  referred.  When  there  i$ 
a  lease  granted  for  a  tei:m  of  years  absolute,  whereon 
there  is  a  rent  reserved,  which  must  be  supposed  to  be 
equivalent  to  the  value  of  the  estate  in  the  hands  of  the 
tenant,  it  is  required,  that  all  such  leases  shall  contain  a 
,  power  to  re-enter,  in  case  the  rent  reserved  shall  be  in 
arrear  for  the  space  of  eight-and-twenty  days  afier  it 
shall  become  due.  With  respect  to  the  property,  whereof 
the  land  sought  to  be  recovered  in  the  present  ^ept? 
ment  is  a  part,  and  which  had  been  formerly  demised 
ibr  long  term&  of  years  determinable  upon  lives,  ^it  is 
prpvided,  that  in  order  to  make  it  a  good  lease  nn^er 
the  terms  of  the  power,  there  shall  be  contained  in  the 
lease  a  power  of  re-entry  for  non-payment  of  rent;,  in 
this  leasing  power  no  time  is  specified,  by  way  of  in^ 
dulgei^ce  to  the  tenant  as  to  the  payment  of  it,  nor  are  any 
other  terms  required  by  the  person,  who  from  time  to 
time  shall  be  in  possession  of  the  estate,  than  that  be 
shall  insert  in  it  a  power  to  resume  the  possession  of 
the  estate  for  non-payment  of  rent*  It  has  beei^ 
strongly  insisted  before  the  C!ourt,  that  we  are  to  un- 
derstand the  object  of  the  creator  of  the  power  to  havf 
been  to  take  care  of  the  interest  of  the  reversioner.  I 
agree  to  that  argument^  that  it  is.  one  of  the  oli^ts 
of  the  grantor  to  take  care  of  the  interest  of  the  rever^ 
sioner ;  but,,  in  the  mean  time,  it  is  equally  his  object 
to  take  care  of  the  interest  of  the  tenant  for  lifi^ 
and  to  make  the  estate  in  the  hands  of  the  tenants, 
1 3  whoever 
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whoever  they  should  be,  a  beneficial  estate;  and  to  im-        1S19«  . 

pose  such  terms  as  to  the  nianner«  in  which  it  was  to         _-  "-  ^ 

•  .  Dob 

be  holden  under  those,  who  from  time  to  time  should   j^^^^  Jebsst 

have  power  to  grant  it,  as  would  be  most  benefical  to  .  'v. 
all  parties.  The  lease  granted  by  Lord  Vernon  to  Smith. 
the  Defendant  and  his  deceased  companion,  contains 
a  daose  in  it  for  reentry,  if  the  rent  shall  be  in  , 
arrear  fi>r  the  term  of  fifteen  days,  and  if  there  shall 
be  no  sufficient  distress  upon  the  premises  to  satisfy 
that  rent ;  and  the  question  is,  whether  this  is  a  good 
cKecntion  of  the  power,  or  in  other  words,  whether 
diis  is  such  a  power  of  re-entry  as  waas  required  by 
the  creator  of  the  settlement?  It  is  observable  that  the 
creator  of  the  power,  as  the  expression  is  iii  a  court 
of  law,  or  according  to  the  real  fact,  the  adviser  of  the 
creator  of  the  power,  knew  how  to  make  distin<itIons 
as  to  the  power  of  re-entry ;  and  in  the  case  where  the 
rent  reserved  is  of  the  most  valuable  description,  there 
the  creator  of  the  power  only  requires  of  those,  who 
shall  come  in  succession  into  the  possession  of  this 
estate  as  tenants  for  life,  that  the}'  shall,  for  the  preserv- 
ation of  this  estate  in  its  most  beneficial  form  and 
extent,  for  those  who  shall  be  from  time  to  time  interested 
as  reversioners,  insert  a  provision,  that  if  the  valuable 
rent  reserved  on  leases  for  years  absolute,  shall  not  be 
paid  for  twenty-eight  days,  then  there  shall  be  a 
right  to  enter  at  the  expiration  of  those  twenty- 
e^t  days.  In  the  case  of  the  render  of  two  pounds 
a  year  and  a  couple  of  fat  capons,  or  eigb  teen-pence  at 
the  option  of  the  lessor,  it  is  now  insisted  that  the 
power  of  re-entry  should  be  altogether  absolute  and  un- 
conditional; and  that  at  the  first  moment,  when  the  day 
has  expired  on  which  the  money  is  demandable,  the 
power  of  re-entry  is  to  attach,  and  enable  the  rever- 
sioner, at  that  moment,  to  turn  the  person  out,  who,  upon 
a  valuable  lease  for  years  determinable  upon  lives,  should 
M  2  have 
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1819.       have  permitted  the  clock  to  make  its  round,  before  lie 
_^'  ■-  '     had  paid  his  dun  of  two  pounds.    If  the  donor  had  said 

Dem.  Jersey  ^^  ^^^1^  ^  ^  power  to  re»enter  at  the  moment  on  which 
V-  the  rent  is  due  and  not  paid  or  tendered,  I  admit  the 

argument,  which  was  strongly  pressed  upon  the  C!ourt» 
we -cannot  alter  it,  we  must  execute  the  power;  and  if 
the  creator  of  the  power  had  inserted  that  special  con- 
dition, I  should  not  have  thought  tliat  we  could  depart 
from  it,  and  make  another  power :  we  are  to  see,  whe- 
ther, in  fact,  the  power  has  been  complied  with  or  not. 
Now  the  terms  of  the  condition  in  the  settlement  are, 
that  there  shall  be  contained  in  the  leases  a  power  of 
re-entry  on  non-payment  of  rent.  Is  there  not  in  the 
lease  granted  to  the  Defendant  a  power  of  re-entry  on 
non-payment  of  rent  ?  There  is ;  but  it  is  stated,  and,  I 
admit,  with  very  considerable  foroe^  (for  I  by  no  means 
undervalue  the  strength  of  the  arguments  against  the 
opinion  to  which  I  have  found  myself  bound  to  come, 
and  I  res[)ect  the  opinion  and  the  great  authority  of. 
those  who,  I  know,  differ  from  me,)  that  this  is  not 
such  a  compliance  with  the  power  as  the  reversioner 
has  a  right  to  expect  that  the  lessor  should  have 
made;  for  he  has  clogged  the  clause  of  re-entry  with 
a  delay  of  fifteen  days;  he  has  clogged  it,  too,  with  the 
necessity  of  seeing  that  there  is  no  suffident  distress 
upon  the  premises.  The  answer  to  that  is,  (and  we 
must  look  at  this  according  to  the  experience,  which 
mankind  have  upon  such  subjects,}  that  this  event  is  not 
to  be  looked  for  in  the  common  occurrences  of  life,  and 
probably  was  not  at  all  looked  for  by  the  creator  of  the 

I  settlement,  that  a  rent  of  two  pounds  a  year  upon  a 

valuable  lease  for  life  shall,  be  either  unpaid  or  not 
secured  by  a  sufficient  distress  upon  the  premises,  so  as 
to  make  it  an  important  condition  against  the  interest 
of  the  reversioner,  or  against  those  entitled  to  the 
estate.     Without,  therefore,  taking  up  more  of  the  time 
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of  the  Court,  it  appears  to  me  that  this,  being  a  clause         1819. 
of  re-entry  for  the  non-payment  of  rent  giving  to  the         j^"  '~' 
person,  to  whom  the  rent  is  to  be  reserved,  a  power  of  1)^^.  Jeesby- 
reentering,  if  fifteen  days  shall  elapse  without  the  pay-  v« 

menty  and  if  there  shall  be  no  means  of  satisfying  himr  ^^"* 

by  distress  upon  the  premises,  is  a  satisfaction  of  the 
requisition,  which  requires  only  that  there  shall  be  or 
power  of  re-entry  for  the  non-payment  of  jrent.  I,  per- 
haps, should  have  done  better  if,  concurring  as  I 
do  in  the  judgment  delivered  by  a  great  man,  now  no 
more^  who  delivered  the  opinion  of  the  Court  of  King's 
Bench,  I  had  read  the  judgment  delivered  by  him  on 
that  occasion,  but  it  might  have  appeared  that  I  had^not 
taken  so  much  pains  to  make  myself  master  of  the  case 
as  I  OHght  to  have  done.  I  have,  probably,  in  deliver- 
ing what  I  have  said,  weakened  the  effect  of  that,  which' 
fell  from  that  high  and  great  authority.  My  opinion  is, 
that  the  judgment  of  the  Court  of  King's  Bench  ought 
to  be  affirmed.  I  have  omitted  the  second  question, 
whether  certain  leases  were  properly  admitted  in  evi- 
dence :  if  I  am  right  in  the  opinion,  that  the  leasing 
power  has  been  complied  with  by  there  being  a  reason- 
able clause  of  re-entry,  I  think  it  follows,  that  the  per* 
sons  who,  from  time  to  time,  were  in  possession  of  the 
estate,  and  were  to  make  leases  under  the  power,  were 
well  warranted  in  looking  at  the  antecedent  leases  of 
similar  property ;  and  that,  therefore,  if  they  were  at 
liberty  to  do  so,  it  was  properly  submitted  to  the  jury, 
whether  the  lease  now  in  question  were  a  good  execu- 
tion of  the  power  in  the  settlement. 

BuRROUOH  J.     The  question  in  this  case  arises  on 
special  verdict.     We  have  to  decide,  whether  a  lease, 
made  by  a  tenant  for  life  under  a  settlement  made  in 
consideration  of  marriage,  is  valid  or  not.     To  rendet* 
this  lease  valid,  it  must  be  shewn  to  be  conformable  to 
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1819.       a  power  contained  in  this  settlement.    In  order  to  give 
^  *   V  '■■ '     an  intelligible  opinion  on  this  question,  I  find  it  is  ne- 
Dem.  j£Rsex   ®^^^y  ^^  ^^^^  ^^^  words  of  the  power ;  because  many 
V*  observations  arise  on  those  words,  which  in  my  judg- 

wra»  xnent,  are  decisive  of  the  question.  After  the  declarar- 
tioh  of  the  uses  of  the  settlement,  the  power  is  thu» 
introduced:  **  Provided  always,  and  it  is  hereby  further 
declared  and  agreed  by  both  the  said  parties  to  these 
presents,  that  it  shall  and  may  be  lawful  to  and  for  the 
said  George  Venables  Vernon  the  younger,  and  Xjoidsa 
Barbara  Mansel  his  intended  wife,  from  time  to  time 
during  their  respective  lives,  when  and  as  they  shall 
respectively  be  in  possession  o^  or  intitlcd  .to  the  per- 
ception of  the  rents  and  profits  of  the  manor,  mes- 
suages, &C.  &c.,  so  limited  to  them  for  their  respective 
lives  as  aforesaid,  by  indenture  or  indentures,  'Under 
their  respective  hands  and  seals,  attested  by  two  or 
more  credible  witnesses,  to  demise,  lease,  or  grant, 
such  part  or  parts  of  the  said  manor,  messuages,  &c.  &c., 
or  parts  or  shares  thereof,  whereof  they  shall  be  in 
possession,  or  intitled  to  the  perception  of  the  renta 
and  profits  as  aforesaid,  as  now  are  leased  for  life  or 
lives,  or  for  years,  determinable  on  the  dropping-  of 
a  life  or  lives,  to  any  person  or  persons  in  possession 
or  reversion,  for  one,  two,  or  three  lives,  or  for  any 
number  of  years  determinable  on  the  dropping  of  one^ 
two,  or  three  lives."  Then  follow  the  restrictive  clauses; 
amongst  which  are  the  following:  <*  So  as,  in  every 
such  lease  for  a  life  or  lives,  &c.  there  be  reserved  and 
made  payable,  during  the  continuance  of  the  estatea 
and  interests  thereby  to  be  demised,  the  ancient  and 
accustomed  yearly  rents,  duties,  &c.  or  more,  or  a» 
great  or  beneficial  rents,  duties,  &c.  as  now  are^  or,  at 
the  time  of  demising,  were  reserved ;"  and  then  follows 
the  clause^  on  which  the  question  in  the  cause  mainly 
dq)ends;  <<  And  so  as  there  be  contained  in  every  such 

lease 
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i«  |iower  of  re-entcyy  lot  noo^payment  of  the  rent*        1819. 
tlunfajp  lio  be  reaerted."    Tbea  foUow  other  restriction^         I-      ' 
wbioh  seed  not  be  notioed.  *  Immediatdy  following  this  d^u  Jkrsbt 
power,,  k  another  power»  which  it  is  necessary  to  advert  v. 

to  particalarij  ;  the  former  power  relates  only  to  lands 
then  let  for  lives,  or  years  determinable  on  lires.  The 
seoond  power  runs  ihns:  ^  And  also,  by  indenture,  Sec. 
to  demise  all  or  any  of  the  said  msnor,  messuages,  &c. 
for  any  term  or  number  of  years  absolute;,  not  exceed- 
ing 21  yeaxs  m  possession^  &&;  so  as,  upon  every 
soch  kase^  then  be  reserved  as  much,  or  as  great 
and  beneficial  yeady  and  other  rents  as  now  are  paid» 
or.  the  best  and  most  improved  yearly  rent,  &g.  without 
taking  any  finc^  iccP  This  power  concludes  with.  this, 
fiirther  re^rietion:  <<  And»  saas,  ia  every  such  lease  for. 
any  term  of  yeasaabsolute  respectively,  there  .be  con*^ . 
taiaeda  (danse  of  xetentry,  in  case  thejrent  or  rents,  there** 
upon  to  be  reserved,,  be  bdund  or  unpaid,  by  the  space  o£ 
28  days  .after  the  time  thereby  respectively  ^ipointed 
&r  payment  thereoC.''  Thai  the  special  verdict  finds.- 
Mr.  Venum  to  be  tenant  for  life,  that  the  premises  im 
^emon  had  been  let  for  years,  determinable  on  lives ; 
9ad  that  he,  on  the  5ih  of  Septemba^  1803,  made  the 
lease  in  question,,  wbioh  is  stated,  and  appears  to  con- 
tsm  a  proviso,  or  pcnaer  i^rfewtry.  ^  If  it  shall  hiqppen 
that  the  rent  of  21^  and  every  or  any  of  the  duties, 
advices,  &c«  shall  be  behind  or  unpaid,  in  part,  or  in  aU, 
by  the  space  of  1 5  df^  next  ov^  or  after  the  times  whereat 
or  wherein  the  same  ought  to  be  paid,.^&a ;  and  no  suffi- 
cient distress  or  distresses^  candor  may  be  had  and  taken 
upon  the  said  premises,  whereby  the  same  and  all  arrears 
ages  thereof  (if  any  be)  miqr  be  fully  raised,  levied,  and 
pud."  This  lease  doses  witka  general  clause)  that  if  any 
debalt  shall  be  made  in  the  payment  or  perfcnrmance 
of  alLor  any  of  the  reservations,  covaumts,  or  agre^ 
M  4  menta. 
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181 9.        mfents  before  contained,  it  shall  be  lawful  lor  the  lesson^ 
jj"  their  heirs,  or  assigns,  to  re-enter.    The  special  verdict 

Dem.  JERSE7   then  finds  the  rent,  daties,  reservations,  and  payments 
'^'  to  be  ancient  and  accustomed ;  that  the  lands  and  tene-- 

nient^  in  the  lease  and  declaration  mentioned  are-  the 
same;  and  then  it  finds,  that  the  usual  and  accustomed 
form  of  leases  of  the  estate  contained  in  the  said  mar- 
riage  settlement  for  lives,  or  years  determinable  on  lives 
as  well  prior  as  subsequent  to  that  settlement,  was  with 
a  conditional  proviso  of  re-entry  similar  to  that  in /-the 
said  indenture  of  lease.  This  is  the  substance  of  the 
q)ecial  verdict.  I  have  stated  as  much  of  it  as  appears^ 
to  me  to  afiect  the  present  litigation*  The  first  ques- 
tion is,  whether  this  finding  of  the  jury,  as  to  the  inser- 
tion of  the  conditional  proviso  of  re-entry  in  prior  and 
subsequent  leases,  can  be  made  the  means  of  construing 
the  power  contained  in  this  settlemmt  ?  I  am  of  opi- 
nion, that  it  cannot.  Many  parts  of  these  powers  lefiir 
to  a  pre-existing  state  of  the  property ;  for  instancy  the 
first  power  authorises  leases  of  lands  then  let,  and  it 
requires  the  reservation  of  ancient  and  accustomed 
rents^  &c  The  second  power  requires  the  reservation 
of  as  great  and  beneficial  rents,  &c.  as  were  then  paid, 
or  the  best  improved  rent.  I  mention  these  matters, 
for  the  purpose  of  contrasting  them  with  the  clause,  on 
which  the  question  immediately  turns.  There  are  caaea 
wherein  evidence  of  former  leases  and  parol  evidence 
must  of  necessity  be  recdved ;  because  the  parties  to  the 
deed  refer  to  matters  of  fiict,  and  make  them  part  of  the 
transaction;  and  the  matters  found  by  the  jury  would 
be  fit  for  our  connderation,  if  there  were  a  word  in 
the  dause  in  question,  which  admits  of  a  reference  to 
the  leases  prior  or  subsequent  to  the  settlement.  The 
words  of  the  clause  are :  **  And  so  as  there  be  con- 
tainedy  in  every  such  leasee  a  power  of  re-entry  for  ncni- 

payment 
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paymait  of  die  rent  thereby  to  be  reserved."    Nmdier       1819. 
does  die  clame  itiel^  taking  it  in  tbe  rabetanoe,  nor  does         _v^  * 
any  word  of  it,  by  itself  imp<Ht  a  reference  to  any  D^n.  jj 


prior  state  of  the  property.    I  am  of  opinion,  there-  ^ 

Sottt  that  this  evidence  cannot  be  used  in  the  construe* 
tion  of  this  power.    This  brings  me  to  the  construction 
of  die  power  itself.    The  question  is,  whether  the  power 
authorises  the  terms  of  re-entry,  contained  in  the  lease 
of  die  5th  September^  1803,   which  ar^   ««if  it  shaU 
happen  that  the  rent,  Sec  shall  be  bdiind,  or  unpaid  by 
die  space  of  15  days^  and  no  sufficient  distress  or  di»" 
tresses  can  or  may  be  had  and  taken'  upon  the  said 
premises.''    I  am  of  opioicm,  that  these  restrictions  are 
not  authorised  by  the  power.    First,  because  the  words 
of  the  power  have,  in  my.  apprdiensicm,  a  plain  and 
qpedfic   meaning.    A  clause  of  re-entryi  if  the  rent 
shall  be  behind,  is  a  perfect  idea,  wanting  no  explana- 
tion, and  it  is  a  very  diffluent  thing  from  a  clause  of 
re-entry,  if  the  rent  shall  be  behind  15  days;    and 
the  diffisrence  is  still    greater  if  you  shall  superadd, 
«  and  in  case  no  sufficient  distress  can  be  had  <m  the 
premises.^    It  must  be  remembered,  that  this  is  a  power 
for  a  lease  to  be  granted  by  a  tenant  fm*  Bfe,  without 
which  be  could  make  no  lease  whidi  would  not  ex- 
pire with  his  death.    It  is  a  power  contained  in  a  deed : ' 
it  is  quite  a  new  thing,  under  such  circumstances,  to         / 
eitend  the  construction  of  such  a  power  beyond  its 
meaning,  to  be  collected  from  the  face  of  the  deed. 
If  aay  lawyer's    attention  had   been  drawn  to  these 
words,  before  the  lease  was  granted,  I  am  persuaded 
he  would  not  have  signed  his  approbation  of  a  draft  of 
a  lease  m  the  terms,   in  which  this  is  framed.     On 
these  occasicms  men,  after  the  thing  is  dcmci  are  apt  to 
look  at  the  leasee  and  advert  to  the  consequenoes  of 
hoidmg  it  to  be  bad;  and  to  treat  the  authority,  under 
which  it  is  grantedf  more  lighdy  than  they  ought  to  do. 

Secondly, 
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18l9w       SeoonfHy,  it  is  wggBsteif  that  this  dause  in  t)ie  lemd 

^  '^  ^        must  means  that  the  power  of  re-entry  rauai  be  9k  Te»< 

Dem.  J£R8ET   scmable  one :  but  who  is  to  jttjdge  of  tha^i  the  paijUen  to 

V*  the  deed*  or, the  Court,  or  the  jury  ?   If  the  Court  or 

Smith*  •    *'. 

jury  are  to  jmdgiey  what  definite  rule  is  there  to  be  gfnax 

<Hi  the  subject  ?  Thia  is  to  introduce  a.  difficulty,,  which  I 

I  know  not  how  to  combat    I  am  of  opinion^  at  all 

evoitfl^  that  such  an  idea  caimot  be  admitted  to  govcfn 

our  canntmctipn,  if  it  varies  the  oonstntction  of  the 

parties'  meaning,  to  be  collected  irom  the  words,  of  th« 

deed  itself.     Thirdly,  the  woids  and  meaning  of  the 

parties  in  the  deed^  I  hold,  to  be  binding  on  me :  I  can* 

not  read  this  deed  without  a  conirictbn,  that  the  parties 

meant  a  pure  and  simple  dause  of  re-entry.    The  .«• 

cond  power  enables  the  successive  tenenants  fof  life  to 

make   leases  for  a  term  of  years  not  exceeding  21 

year^  for  which  the  parties  provide^  that  there  shall  be 

a  clause  of  re-entry  for  nonpayment  of  rent^  if  the 

same  shall  be  behind  or  unpaid  by  the  space  of  28 

days,  after  the  times  thereby  appointed  fur  payment. 

This  affords  to  me  an  irresistible  argumoit  in  bvour 

of  the  generality  of  the  former  power.      The  parties 

have  used  general  terms  in  the  formation  of  thei^rat 

power,  and  special  terms  in  the  formation  of  the  ae* 

'cond.     The  lease  ip  question  cannot  be  maintained^ 

unless  we  add,  that  the  lessor  had  a  right  to  hind 

the  inheritance  widi    both  these  restrictions :    Fijost, 

that  no  one  shdl  enter,  unless  the  rent  shall  be  behind 

15  days.    Secondly,   nor  if  suffident  distvcss  can  or 

may  be  had  or  gotten  on  the  premises.    I  consider 

.  .        these  restrictions  aa  contrary  to  the  meaning  of  the 

power,  not  in  oonfoimity  with  it,  and  prejudidai  to  the 

inheritance.    As  to  the  dause  of  distress^  it  appears 

to  me^    that   the  case  of  Ooxe  v*  Di^  is  predady 

in  {Knnt;  «nd  I  agree  with  the  learned  Judgea^  who 
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ajgnad    tbe   certificate    in   ifaat  ease.    That   each   a        1819. 
dame  is  atteaded  with  die  ffreatest  inconveniences  to    *^      -      ' 
the  reipainder-nian,  we  have  the  aatfaqrit;  .of  the  Court  d^,^  Jersbt 
in  Coxe  V.  Dajfj  and  we  have  it  practically  exhibited  in  v- 

thecaie  of  iif€S»  Dm.  Pimdl^  y.King  and  Morris^  Fcr^  ^^''™* 
rest,  19.  This  was  veiy  ably  argued  at  the  bar,  and  a 
great  number  of  cases  were  cited ;  but  the  two  cases  I 
have  sUqded  to*  and  the  plain  intention  of  tbe  parties 
expressed  io  tbe  deed,  govern  my  judgment.  I  have 
only  to  add  a  Word  with  respect  to.  the  general  chuse 
ef  re-entry,  towards  .the ^ end.  of  the  lease.  It  was 
observed  at  tbe  bar,  dint  the  wotd  <*  rentsi^  is  omitted  in 
it:  if  the  claose  doe^  not  e&tend  to  rents;  then  it  has 
no  bearing  on  the  sutgect  I  think  it  cannot  be  in- 
tended, tbat  die  parties  meant  it  should  have  application 
to  a  case  wUch  was  before  fully  provided  fion*,  and  which 
tbe  powers  required  to  be  expressly  provided  for,  and 
therefore^  I  think,  tbe  vford  rents  was  designedly  omitted. 
Tlis  clause  was  adverted  to  in  the  Court  below,  and  it 
iqipears  not  to  have  been  thought  worthy  of  much  no* 
dcs.  I  have  considered  this  case^  with  an  anxious  wish 
to  find  mys^  justified  in  concnrring  in  affirming  the 
judgment,  but,  finding  I  cannot  dp  this  without  sacri* 
fidng  the  opinion  I  heave  formed  on  great  attention  to 
the  subject,  I  am  obliged  to  pronounce  my  opinion  to 
be^  that  the  judgment  must  be  reversed. 

Park.  J.  This  record  having  be»  so  fully  stated  by 
my  learned  brothers^  it  is  not  necessary  that  I  should 
tske  tfp  the  time  of  tbe  Court  in  restating  it,  being 
about  to  give  my  (pinion,  that  the  judgment  of  the 
Court  of  King^s  Bench  ought  to  be  reversed.  I  own  ^ 
I  do  so  with  great  diffidence  in  my  own  judgment;  but, 
thinkings  as  I  do,  upon  the  point,  it  is  my  duty,  not- 
withstanding the  great  learning  and  ability,  which  I  have 
to  oppose  in  those  who  pronounced  that  ju4gnifln^  as 

weU 
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1819.        ^®^'  *5  those,  from  whom  I  have  the  misfortune  to  diflFfer 
upon  the  present  occasion,  to  declare  my  real  opinion  ;* 
and  my  only  consolation  is,  that,  in  so  deciding,  I  do  not 
stand  alone,  but  have  equal  learning  and  ability  to  sup* 
port  me.     This  case  has  been  afrgued  very  elaborately, 
with  very  considerable  talent,  and  at  great  length;  but, 
notwithstanding  the  length  of  the  argument,  the  ques- 
tion is  a  very  short  one,  and  requires,  I  conceive,  no  very^ 
extensive  discussion ;  for  it  is  only  this :    Is  the  lease 
of  the  5th  September  conformable  to   the  power  con- 
tained in  the  deed  oiMy,  1757  ?     Let  us  see  what  the 
power  is,  and  what  the  restriction.  The  words  are,  <*  and 
so  as  there  be  contained  in  every  such  lease  a  power 
of  re-^try  for  non-payment  of  the  rent  thereby  to  be 
reserved."    These  are  the  only  words  material  to  our 
present  enquiry,  and  they  seem  to  present  no  difficulty; 
for,  if  a  plain  man  were  asked  how  he  would  execute 
such  a  power,  he  would  say,  insert  a  clause,  that,  if  the 
rent  be  not  paid  as  reserved,  the  lessor  shall  have 
power  to  re-enter.    How  much,  then,  roust  he  be  sur- 
prised to  find  two  conditions,  which  be  will  in  vain  look 
for  in  the  power,  but  which  materially  alter  the  rights  of 
the  remainder-man :   '<  Provided,  that  if  at  any  time 
during  the  estate  hereby  granted  the  said  yearly  rent  or 
sum  of  two  pounds,  or  any  of  the  duties,  services,  re- 
servations, and  payments  hereby  reserved  shall  be  behind, 
unpaid,  or  undone,  in  part  or  in  all,  by  the  space  of 
fifteen  days  next  over  or  after  any  or  either  of  the  days 
or  times,  whereat  or  whereupon  the  same  ought  to  be 
paid,  done^  or  performed ;  and  no  sufficient  distress  or 
distresses  can  or  may  be  had  or  taken  upon  the  said  pre- 
mises whereby  the  same/  &c.  may  be  fully  paid  f  (and 
then  come  several  other  clauses  not  material  to  our  pre- 
sent enquhry;)  <*  then,  and  fiY>m  thenceforth,  in  all,  or  any, 
or  either  of  the  said  cases,  it  shall  and  may  be  lawfiil  to 
and  for  the  said  George  Lord  Vernon^  his  heirs  and 

assigns^. 
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V-signs,  and  the  person  or  persons,  to  wboin'  the  free-        1819. 

bold  or  inheritance  of  the  premisies  shall  as  aforesaid  be*     '^      - 

Dob 
long^  unto  and  upon  the  said  premises  hereby  demanded,  jq^^q^  Jbrsby- 

and  every  part  and  parcel  thereof  wholly  to  re-enter.''  v. 

I.admity  that*  in  construing  pawerst  the  intention  of  the       S^^^^* 
creator  of  the  power  is  to  be  attended  to»  as  it  is  to  be 
collected  firom  the  instrument,  and  therefore,  perhaps,  it 
is  not  correct  to  say  that  powers  are  to  be  construed 
strictly,  according  to  the  intention  of  him  who  gave  the 
power;  but  there  is  no  ground  for  leaning  either  to  the 
tenant  fi>r  life  or  the  remainder-man,  Goodtiile  t.  Jbm^ 
can  (a),  and  Pamery  v.  Partington.  (Jb)     For  a  power  to 
make  leases  is  given  and  intended  to  operate  beneficially 
far  both  parties;  that  he^  who  had  only  an  estate  for  life 
might  grant  something  like  a  permanent  interest,  to  in- 
duce the  fitrmer  to  cultivate  and  improve  the  ground, 
by  which  the  tenant  for  life  and  the  rem&>nder-man  is 
equally  benefited;  the  one,  by  enjoying  during  his  life  a 
well-cultivated  estate,  and  the  remainder-man,  by  not 
coming  to  an  impoverished  one.    But  still  the  execution 
of  the  power  must  be  ::>uch  by  the  tenant  for'life^  diat 
the  remainder-man  is  not  prejudiced  in  point  of  remedy 
for  his  rent,  nor  any  other  circumstances  which  the 
maker  of  the  power  intended  he  should  enjoy.     Can 
any  one,  in  reading  this  lease,  and  comparing  it  with  the 
power,  say  that  it  is  at  all  conformable  to  it,  and  is  not 
the  remainder-man  placed  in  a  situation  less  beneficial 
and  advantageous  than  tlie  maker  of  the  power  intended  ? 
To  say  the  contrary  will  be  to  argue,  that  a  cbiuse 
limited  and  clogged  with  conditions  is  as  beneficial  as 
one  unlimited  and  unclogged.    If  this  case  turned  en- 
tirely upon  that  part  of  the  clause,  which  does  not 
enable  the  party  to  re-renter  unless  the  rent  has  been  in . 
arrear  fifteen  days,  the  power  having  no  such  clog;  as  at 

{a)  Doug.  565-  (^)  ZT.R.  674. 

present 
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1819.       present  advised,  diis  W011I4  hi  my  opinien,  ht  sufficient 
rC.  to  ayoid  the  lease.    It  is  said  this  is  notbitig  more  thsm 

Dem.  jEBtfKY   a  reasonable  time ;  but  if  fifteea  days  be  reasonaUe^ 
^*  vhy  may  it  not  be  as  fitly  e<»iteoded   that  twenty^ 

thirQTy  or  forty  arfe  .a  reasonable  time,   as  that  fifteen 
are?    The  maker  of  this  power-  never,  oontemplaled 
.   it  in  this  case,,  nay  she  contemplated   the  conttiay^' 
for  whenever  she  meant  to  gWe  toe,  she  has'  saM  it 
expresdy,  and  therefore  w^  knew,  thatt  it  rffe  intend^ 
it,  it  was ' necessary  to  iexpress   it;   fdt  immediately 
after  this    clause,  she"  enables  the  making  of  lewises 
of  other  parts  of  the  property,  and  expressly  gives  die 
power  of  re-entiy  .fof  hoiv-paymenl'  of  rent  only,  if  H  be 
un^id/ar  tment^ighi  days;    and  therefore,  nothing, 
in  my  mind^  can  be  a  stronger  argument  in  Ihi&Case 
against  the  validity.  c(  Ais  lease  than'  this  very  circiiin* 
stance ;  for  the  permitting  it  to  be  done  in  the  bne  case' 
amounts  to  a  clear  prohibiti<Mi  4n  ihe  other  case  dP 
entry.     But  it  is  not  necessary  to  insist  tipon  thi^ 
because  it  is  quite  dear^  diat  if  the  j>dwdr  be  badty' 
executed  in  one  respect^  the  I^ase  is  altogether  Void ;' 
and  upon  the  second  point  of  objedlibn,  with  alf'tK^' 
deference  I  most  tfnlbigiiedly  feel  M  Hfe  very  leichsM 
judges  who  have  cfiffei^i    iliid  those  who  now  dilfelr 
frdta  me^  I  have  never  been  able  to  entertain  a  doubt 
The  words  are,  <*  so  iss  no  sufficient  distress  or  distiesses ' 
can  or  may  be  had  or  taken  upon  the  premises."     Is 
this  no  clog  or  impediment  to  the  right  of  the  remainder^ « 
man?  Is  it  no -injury  to  him  in  the  enjoyment  of  his 
es&te^  that  he  cannot  enter  for  the  condition  broken, 
tiU  he  has  searched  every  comer  of  his  estatl^  for  a' 
sufficient  distress?   This  condition^  then,  is  a  serious 
f^estraint  unauthorized  by  the  power.      There  is  rid' 
doubt,  that  what  I  have  jCist  stated  is  so^  and  has  heeti 
so  decided  by  the  whole  C!ourt  of  Exchequer,  confirm- 
ing, by  that  dedsipOy  the  opinion  of  a  mdst  leahied 

judge, 


IK  THE  Fimc-wiNTH  Yeaw  OF-  OBORGE  III.  175 

judg^  (M^  Justice  Heathy}  and  upon  this  principlei       1819; 

that  a  claase  offor&iture  in  a  lease,  in  case  no  sufficient  -      * 

Dob 
diati^s  be  fmjid  on  the  premises,    must  be  strictly  Dem^jBasKv: 

pursued;  and  in  case  af  a  distress  being  mad%  every  v. 

port  of  the  premises  must  be  searched,  Bees,  on  Dem*      omith. 

^PoaeUt  V.  Esng  C^)*  tried  before  Heath  J.  at  Herefardf 

179s.    The  summary  of  the  case  is  thisj  that  a  dause 

of  foifinture  in  a  leaae^  in  case  no  sufficient  distress  be 

foondonthe  premises,  ipu^  be  strictly  pursued ;  andy 

that  every  part  of  the  premises  must  be  searched,  before 

it  can  be  concluded,  that  there  is  no  sufficient  distress. 

The  learned  judge  nonsuited  the  Plaintiff  in  that  case; 

and  after  very  mature  argument  the  Court  held,  that 

as  Uf  the  forfeiture  of  the  lense^  the  rule  of  convenience, 

m  cases  like  thi%  is,  that  a  party  making  a  distress 

otusi  look  into  every  part  of  the  premises;   else  how 

can  he  say  there  was  no  sufficient  di^ess?   But  this 

teiy  poillt  has  been  expressly  decided  in  the  case  of 

Goynev.  Z)qy  (i),  wher^.^under  a  leasing  power,  a  con- 

dition  &r  re^i^try  for  non-payment  of  rent  in  twaity 

daj^  io  case  no  sufficient  distress  can  be  taken  on  the 

pifettiises,  whereby  to  jevy  the  rent,  was  held. not  to  be 

a  tgeod   execution  of  the  power;    such  conditional 

povrer  of  re-wtiy  being  lesst  beneficial  to  the  remainder-    ^ 

man,  than  an  absolute  power  of  re-entry  for    non* 

paynumi  of  rent«  '  In  the  course  of  that  argument^ 

(£|r  it  vns  a  case  where  the  Judges  were  to  certify  their  . 

^fmhnn  to  the  CouiA  of  Chancery,)  Lord  Mknborai^k 

wM»  V  There  can  be  no  doubt,  that  it  is  more  beneficial 

to  the  owner  of  the  ^tate  to  have  a  power  of  re-entry 

at  once  npon  the  tenant,  i^n  non-payment  of  the  rent 

witbin  a  certain  time,  than  to  have  such  a  power  only 

m  case  there  shall  be  no  sufficient  distress  upon  the 

piienuse^  from  time  to  time,  as  the  rent  shall  fall  in 

aniiar;''  and  in  another  place  his  Lordship  s«d,  <<  In 

the 
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the  one  case,  tbe  rent  is  secured  Aom  time  to  time  by 
successive  sbits,  with  the  risk  of  sureties  if  the  distress 
be  rq)levied,  in  tiie  other,  it  is  secured  oneejbr  aU  by 
the  landlord's  re-possessing  himself  of  the  land  out  of 
which  the  rent  is  derived.''     In  another  place,  his  Lord- 
ship/sdd,  <<  surely  the  direct  power  of  re-entry  is  more 
beneficial  to  tiie  landlord;"    and  again,    the  act    of 
4  Oeo.  2.  ch.  28.  having  been  quoted  by  the  present 
Lord  Chief  Justice  Abbott^  Lord  EUenboraugk    and, 
<<  the  very  provision  of  the  legislature  shews  that  there 
is  a  difference  in  this  respect;"  and  the  Judges  after- 
wards certiQed  their  opinion,   that  the  lease  was  not 
made  in  conformity  to  the  power,  and  was  therefore 
void.    On  these  grounds,  therefore^  I  think  the  lease 
in  question  cannot  be  supported.     But,  it  has  been  said 
at  the  bar,  that  a  general  clause  of  re-entry,  which'  is 
to  be  found  in  the  lease,  will  controul  the  special  'dailae* 
To  that  doctrine  I  cannot  agree,  because^  if  I  :do^  i 
must  overturn  all  tiie  doctrine  from  the  time  of  Lord 
Q^e  to  the  present  day.    In  Shepherds  Touch.  86.  s.  1 ., 
it  is  said,  *'  If  there  be  two  clauses  or  parts  of  the  deed 
repugnant  the  one  to  the  other,  the  first  part  shall  be 
received,  and  the  latter  rejected,  except  tiiere  be  some 
special    reason    to    the    contrary."      In  Hartbrs^  9A. 
Cother  v.  Merrick^  Baron  Nicholas  says,  ^<  When  thane 
are  two  clauses  in  a  deed,  of  which  tiie  latter  is  contrary 
to   the-  former,    there  the  former  shall  stand."  •  '  In 
Thomas  v.  Hcmll^  4  Mod,  69.,  <^  in  deeds  it  is  admitted 
(say  the  Court)  that  clauses  which  are  general  shiall  be 
governed  by  precedent  clauses  which  are  more  par- 
ticular." And  again,  in  AUhanCs  case,  8  Co.  J  54.  ft.,  Ge- 
nendis  clausula  turn  porrigitur  ad  ea  qua  speciaUier  smi 
conqn'ehensa.      Subsequent    wolds    may    qualify    and 
abridge,  but  not  destroy.    And  indeed,  in  this  cas^  the 
learned  counsel,  who  last  argued  in  &vour  of  the  general 
clause,  was  oblige<^  to  admit  that  Lord  EUeniorough 

inti- 
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iotiaiated  •  strong  opinton  against  the  vdidity  of  his       1819. 
aignment  in  this  respect      I  am,    therefore^  also* of      ~^  ~ 
opinion,  that  this  point  will  not  support  the  lease,  for  Dem.  Jbbsby 
this  general  clause  would  completdy  nullify  the  special  ^* 

power  of  re-entry.  The  other  point  in  this  case  was, 
whether  the  former  leases  were  admissible  to  explain 
this?  In  answer  to  which,  I  say  that  this  deed  has 
nothing  ambiguous  in  it.  It  is  clear  and  precise :  every 
man  who  reads  it  with  a  legal  mind  can  give  it  a  clear 
and  satisfiustory  solution.  This  power  and  lease  con* 
tab  no  reference  to  former  leases,  or  their  terms,  and, 
if  it  had,  the  Master  of  die  Rolls  in  Baynham  v.  Gttjft  . 
Hospital  (n),  says,  ^^  I  strongly  protest  against  the  argu- 
ment used  by  the  Judges  in  Cooke  v.  Booths  Cawp,  819., 
as  to  construing  a  legal  instrument  by  the  equivocal 
acts  of  the  parties,  and  their  understanding  upon  it;" 
and  in  a  subsequent  case  the  same  learned  person  says, 
(S  Ves.  694.)  <^  A  legal  instrument  is  not  to  be  construed 
by  the  acts  of  the  parties/'  The  same  doctrine  in  this 
Court  of  Exchequer  Chamber  was  maintained  in  the 
case  of  IgguUen  v.  May^  2  New  Rep.  449.  But  this 
very  point  was,  in  efiect,  decided  in  Doe^  d.  Atten,  v. 
Cahertj  2£a5/,  S76.,  in  which  I  was  counsel.  It  was 
there  held,  that,  as  the  lease  did  not  conform  to  the 
power^  it  was  void ;  although  such  lease  were  according 
to  the  custom  of  the  country;  and  the  same  had  been 
before  granted  by  the  person  creating  the  power.  It  is 
tnie^  no  question  was  there  raised  as  to  the  evidence 
being  admissible,  but. if,  when  admitted,  the  Court 
would  give  no  efiect  to  it,  it  ought,  not  to  have  been 
admitted.  But,  without  adverting  to  cases,  I  am  of 
opinion  that  no  evidence  can  be  admitted  to  explain  a 
deed,  which  is  plain  and  perspicuous  in  its  terms,  and 
ccmtaios  no  ambiguity*      Upon  the  whole,    I  am  of 

(«)  3  Fes » junior i  298. 

Vol,  L  N  opinion, 
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1819*        opinion,,  that  the  judgment  of  the  King^s  Bmcb  ovf^l 
ta  be  reversed. 

Wood  B.  Tiie  question,  in  this  case^  arises  or  a 
Imse,  which  was  executed  under  a  power- contained  in 
Lord  JP^<7nio;t^s  roarriage-settlement ;  and  the  question  ia, 
whether  this  lease  is  warranted  by  the  power  of  leasing 
contained  in  that  settlement ;  if  not,  the  lessora  of  the 
PlaintiiF  will  be  entitled  to  recover,  but  if  it  is  war- 
ranted by  that  power,  then  they  are  not  entitled  to 
cecover,  and  the  judgment  of  the  Court  of  King^s 
Bench  must  be  affirmed^  There  are  three  distinct 
powers  of  leasing  contained  in  this  marriage-settlement, 
a{^licable  to  three  diiierent  modes  of  letting,  and  in 
which  different  modes  of  letting  are  prescribed*  The 
first  power  to  lease  refers  to  lands  leased  for  lives  or 
years  determinable  on  lives,  to  any  person  or  persons  in 
possession  or  reversion ;  and  one  of  the  conditions  of 
such  letting  is  in  these  words :  ^'  And  so  as  there  be 
contiiined  in  every  such  lease  a  power  of  re-entry,  for 
the  non-payment  of  the  rent  thereby  lo  be  reserved." 
The  second  power  of  re-entry  applies  to  leases  for  years 
absolute,  not  exceeding  twenty-one  years,  to  take  efiect 
in  possession,  and  to  be  made  at  a  beneficial  yearly 
rent,  such  as  was  then  paid,  or  the  most  improved  rent 
without  fine  or  foregift ;  and  there  it  is  provided  ^  that 
there  be  a  clause  of  re-entry,  in  case  the  rent  or  rents, 
thereupon  to  be  reserved,  be  behind  or  unpaid,  by  the 
space  of  twenty-eight  days^  after  the  times  ajl|>ointed 
for  payment."  There  is  also  a  third  power  to  lease 
lands  for  mining,  and  in  that,  no  power  of  re-entry  is 
reserved  at  all*  The  lease  in  question  is  made  under 
the  first  power,  which  provides  for  a  re-entry  for 
non-payment  of  the  rent  generally,  trithout  prescribing 
any  time  of  re-entry  at  all,  or  any  special  terms  what- 
soever. These  arc  the  powers.  The  proviso  in  the 
15  lease 
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in  questioo  mtis  thus,    that  if  the  yearly  rent        13^9. 

of  two  pounds^   or  any  of  the  duties,   services,    re-         Do^ 

tei'vations,    and   payments  thereby  reserved,  sliall  be  Dem.  Jbbsxx. 

behind,    unpaid,   or  undone,    in   part,  or  in   all,   by  '^' 

the    space    of  fifteen  •  days,    after  any  of   the    times 

of  payment  or  performance,    "  and   no  sufficient  dis* 

trest    or   distresses  can   be  hax^   or  taken,  ^  whereby 

the  aame,  and  arrearages,  may  be  raised;''  engrafting 

apoQ  diis  power  the  terms  contained  in  the  statute  of 

4  Geo.  2.  c.  28.     It  is  contended,  on  the  part  of  the 

PbuBlifl^  that  this  proviso  of  re-entry  in  the  lease  is 

nqCsoch  a  one  as  is  required  by  the  settlement;  and 

fiir  two  reasons,  inasmuch  as  there  is  a  time  limited 

iiir  re-entry  in  this  lease,   whereas  the  settlement  is 

namMver^  and  gives  no  time;    and,  inasmuch  as  it  is 

dogged  W9th  a  condition,  that  there  be  no  sufficient 

disttaas,  w))idi  the  settlemekit  does  not  mention.    The 

danse^  upon  which  this  lease  is  founded,  requires  no 

aore  tiian  a  power  <^  re-entry  for  non-payment  of 

rant,  giving  it  no  modification,  or  qualification  at  all  | 

and  there  is  in  the  lease  a  clause  of  re-entry,  so  that  in 

terms  the  lease  complies  widi  the  settlement      But 

though  the  power  is  general,  I  admit  that  it  must  not 

be  executed  in  an  illusory  manner,   but  it  must  be 

eacecoled  in  a  reasonable  manner,  and  in  such  a  manner 

as  the  Uw  will  deem  reasonable :    for  I  conceive  that 

the  lasv  will  judge  of  the  operation  of  a  power,  as  well 

aa  it  mil  judge  what  is  a  reasonable  execution  of  it, 

where  no  spedfic  terms  are  appcnnted.    In  the  clause 

of  xe-entry  for    the    rack*rents,    a   time    is    limited, 

that  Is   to  say,    eigbt-and-twenty  days,   that  I  admit 

Gaonot  be  departed  from.     Why  was  no  time  limited 

in  tins, power?  Because  the  settlement  meant  to  leave 

it,    as  I  conceive  it,  to  the  discretion  of  the  tenant 

for   lif^    to   insert  such  a  reasonable  power  of  X9^ 

entry   as    might  secure  the  rent  to   the  reversioner; 

N  2  for, 
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.  1819.        for,  where  no* precise  terms  are  limited,  the  inference 
*      '  '  ^      of  law  is,   that    it    must    be    executed  in   a   rcason- 

DOE  ... 

Dem.  Jersey    &ble  manner,  and  the  law  will  take  notice  what  is  a^ 

^'*  reasonable  manner.     The  law  will  take  notice,  whether 

it  is  executed  in  an  illusory  manner  or  not ;  as,  for 
instance,  where  a  party  gives  to  a  person  the  power  to 
appoint  portions  to  his  children,  as  he  shall  think 
proper,  if  he  shall  in  substance  give  all  to  one  chUd, 
that  will  be  an  illusory  manner  of  executing  the 
will  of  the  donor ;  and  the  law  will  not  permit  such 
an  execution  of  it.  The  object  of  a  clause  of  re-entry 
is,  merely,  to  secure  the  rent,  and  it  has  always  been 
so  considered  at  law,  and  in  equity;  and  when  I^see 
that  object  is'  secured  reasonably  and  fairly,  and  when 
we  are  not  tied  down  by  any  specific  terms,  I  am  not  to 
look  out  for  what  I  conceive  in  this  case  to  be  a  mere 
apex  juriSf  to  defeat  the  intention  of  the  parties.  I 
think  we  ought  to  construe  deeds  and  acts  id  res  magis 
valeat  quam  pereat :  and  one  case  was  cited  on  the  part 
of  the  lessor  of  the  Plaindfl^  in  which  the  right  and 
true  principle,  on  which  these  powers  are  to  be  con- 
strued is,  I  think,  well  laid  down.  That  was  the  case 
of  Cother  v.  Merrick  {a)^  which  has  also  been  referred 
to  by  my  Brother  Park  /  and  it  was  particularly  men- 
tioned and  referred  to  by  Mr.  Jervis  in  his  argument 
There  the  question  arose  upon  a  special  verdict;  and 
the  question  was,  whether  a  lease^  which  had  been  exe- 
cuted by  tenant  in  tail,  was  conformable  to  the  powers 
which  were  granted  for  making  leases  by  tenants  in  tail, 
by  the  statute  of  Henry  S. :  on  a  special  verdict,  it  was 
found  that  Bobert  Earl  of  Essex  was  seised  in  tail  to  him 
and  the  heirs  male  of  the  body  of  his  grandfather,  of 
the  manor  of  Pembroke^  and  that  he  died  seised ;  that 
his  son  entered,  and  made  a  lease  by  deed  for  twenty- 
one  years  to  Sir  John  Merrick^  rendering  rent  to  the 

(a)  Hardr.Z^* 

13  lessor; 


IN  THE   FIFTY-NINTH  YSAR   OP   GEORGE  IIL  ]  8  \ 

lessor;    the    spedal  Terdict    ako  assumed  the  son's-       1819. 
death,  and  found  that  after  his  death  the  estate  tail     ^  I^  '-' 
descended   to  <Hie   who  was    not  heir  at  law  to  the  Don,  jsaacr 
lessor;,  and  the  question  was»^  whether  this  was  a*  good  v 

lease  within  the  statute  of  32  H.  8.  c.  28.  That  statute      ^mith, 
has  provided  that,  if  a  tenant  in  tail  makes  a  lease  of^ 
an  e:^ate  tail,  and  i^    <<  upon  every  such  lease,  there, 
be  reserved  yearly,  during  the  same  lease,  due  and  pay- 
able to  the  lessors,  their  heirs  and  successors,,  to  whom 
the  same  lands  should  have  come  after  the  death  of  the, 
lessors,  if  no  such  lease  had  been  thereof  made,,  and 
tt>  whom  the  reversion   shall  appertain,  according  to 
thdr  estates  and    interests,  so  much   yearly    ferm  or. 
rent,  or  more,  as  hath  been  most  accustomably  yeelden 
or  paid/'     Now  in  this  case^  the  estate  tail  descended 
to  a  dfflferent  person,  who  was  not  the  heir  at  law ;  and. 
the  rent,  in  this  case,  was-  reserved  to  his  *<  heirs  and 
assigns^"  so  that  there  was  not  a  rent  reserved  in  terms, 
to  the  persons   who  were   to   succeed,  to   the  estate 
after  the  death  of  the  lessor ;  but  it  was  reserved  to 
the  heir  of  the  lessor,,  which  certainly  was  departing, 
from  the  power  contained  in  the  act  of  parliament.    In 
that  case  Baron  HiU  says,.  "  And  in  the  exposition  of 
statutes,  the  judges  must  make  such  a  construction  as 
to  advance^  and  not  to  frustrate  the  intention  of  the 
makeits."     So,  I  say,   in  cases  of  settlement.     In  cases 
of  powers  reserved  by  settlement,,  we  ought  to  do  the., 
same,    ^  if  by  any.  reasonable  construction  of  law  it 
can   be  so.''       Baron  Parker  also    says,    **  It  is  the 
office  of  a  judge  to  preserve,  and  not  to  destroy,  aa 
estate."  .  These,   I    conceive,  are  the  true    principlea 
upon  which  we  should  look  at  all  these  acts.    In  the. 
last-mentioned  case,  the  judges  gave  that  operation  to 
the   power,    whichj    in  all   probability,  corresponded 
with  the  intention  of  the  parties,  although,  in  word%. 
it  yfUM  contrary  to  the  proviso  contained  in  that  act  of 
N  8  pari- 
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,  1819.        parliament*    Then  there  are  two  points  ai  to  tkne;  for 
"^  ^  '  "^  ^      I  consider  that  the  settlement  has  left  it  in  the  power 
Pern.  Jersey    of  the  lessor  to  insert  a  reasonable  proviso  for  re-entry, 
'^*  and  has  not  tied  him  down  in  this  case,  as  it  has  iq 

?*  the  other,  to  twenty-eight  days.  I  consider  that  the 
true  operation  and  effect  of  it  is  to  leave  it  to  the  dia* 
cretion  of  the  lessor  to  insert  a  reasonable  power. 
Tb^i,  is  this  a  reasonable  power  in  point  of  time?  The 
period  is  fifteen  days.  In  the  other  clause  the  period 
prescribed  by  the  donor  is  eight-and-twenty  days,  which 
is  almost  double  the  time ;  then,  surely,  fifteen  days 
must  be  considered  a  reasonable  time.  I  lay  no  great 
stress  on  the  finding  of  the  jury,  although  I  think  it  it 
not  entirely  to  be  laid  out  of  the  question,  because  it  is 
found  by  the  jury  that  other  leases  have  been  executed, 
and  that  such  is  the  usual  time.  I  think  that  is  a  fair 
criterion,  from  which  we  may  judge  of  the  reasonable* 
uess  of  the  provision.  In  UttUton^  it  will  be  8een,.firom 
the  instances  which  he  puts,  what  he  considers  a  reason- 
able time :  he  says,  ^<  If  it  happen  the  rent  to  be  behind 
by  a  week  after  any  day  of  payment  of  it,  or  by  a 
month  after  any  day  of  payment  of  it,  or  by  half  a 
year."  {a)  I  only  make  use  of  this  to  shew  that  at  the 
time  when  the  above  was  written  these  provisoes  were 
considered  to  be  reasonable.  Then,  supposing  this  to 
be  reasonable  ii^  point  of  time,  the  last  objection,  and 
titat  mostly,  if  not  entirely  relied  on,  was,  that  the 
right  of  reentry  was  clogged  with  the  condition  of 
there  being  no  sufficient  distress  upon  the  premises :  is 
that,  then,  a  reasonable  condition  to  be  inserted  ?  With 
reference  to  the  law,  as  it  then  stood,  X  conceive  it  was 
deariy  reasonable :  the  statute  of  4  Geo*  2.  has  con* 
sidered  it  to  be  reasonable^  that  Uie  lessors,  where 
they  had  a  power  of  obtaining  the  rent,  should  not 
enter,  if  there  was  a  sufficient  distress^  and  where  is 

(a)  Co*  UtU  J*  3^5*  SOI*  a. 

the 
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the  difSculty  ?  Here  is  a  rent  of  405^ :  the  lessor  might       >8i9. 
.have  an  actbn  for  it,  immediately  when  it  became  ducv     ^"^v  — ^ 
or  tliere  might  be  a  distress.     Can  it  be  supposed  that  0^^.  jb^sey 
there  would  be  any  difficulty  in  finding  a^  distress  for  ^       v^ 
40*.   upon  an  estate,  they  might   take  a  sheep,   or  a        Smith. 
horsey  or  go  into  the  bouse,  and  there  they  would  find . 
a  tables    or  chairs^,    or   sdme    articles    answering  ta 
that  valde:    it  is  mer6   fancy  to   suppose,  that  there 
would  be  any  difficulty  in  finding  a  distress.     Now  I 
take  the  liberty  of  adverting  to  the  statute  of  4  Geo.  2.y 
on  wbich  I  wish  that  there  had  been  a  little  more  atgu- 
nient  and  consideration,  as  weU  in  the  case  of  Coae  v. 
jDary,  as  in  the  case  before  us:  the  date  of  this  deed  of 
.aeCtlement  was  in  the  year  17^7,  which  was  after  the 
pasaing  of  the  statute   of  the  4  Geo.  2. ;  fiw  that  was 
passed,  in  the  year  1731,  and  regulates  the  powers  of 
le-entry  for  non-payment  of  rent.     Before  the  making 
of  this  btatote^  the  carrying  into  execution  a  power  of 
«e-entry  was  attended  v^ith  great  difficulty  and  nicety: 
^ere  most  have  been  a  demand  of  the  rent  upon  tfae- 
land  I  if  the  subject  leased  were  a  house,  the  reilt  must 
have  beeii  demanded  at  the  fore  door,  and  it  must  have^ 
been  demanded  at  a  convenient  time  before  the  sun- 
setting  of  die  last  day  of  payment,  so  that  the  money 
ikiight  be  numbered.     After  the  lessor  had  done  that, 
ibe  law  required  him  to  make  an  actual  entry,  knd' bring: 
an  gectment ;  atid  if  all  Uiese  things  were  not  criticftUy 
•and  exactly  performed,  the  lessor  lost  the  right  tof  re-etUry 
for  that  tim^  and  was  obliged  to  wait  till  other  rent 
accrued,  and  then  make  n  fresh  demand  and  re-entry  for 
the  Bubsequent  rent.    Thii  laid  a  landlord  Under  great 
difficulty,  and,  therefore,  it  was  thought  right  to  remedy 
that  inoonvenience ;  but  at  the  same  time  th^t  the  liegii- 
lature  did  remedy  that  inconvenience,  it  mfeatit  alsb  to 
provide  for  the  security  of  the  tenant ;  and,  therefore^ 
it  18  said^  that  the  landlord,  in  ducb  a  case^  shall  not 

N  4  avai 
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1819.    '  avail  himself  of  his  power  of  re-entry,  which  is  merely 
'^  OJ^^     for  the  purpose  of  securing  the  rent,  if  he  can  be  paid 


Dem.  Jersey   ^y  distress  upon  the  premises.     This  was  thought 

V*  sonable  by'tfae  legislature;  and  if  it  was  though^  reason- 

able by  the  legislature,  why  should  it  not  be  thought 
reasonable  by  individuals,  when  they  are  making  a  settle- 
ment applicable  to  the  subject?  It  appears  to  me  thtft 
there  can  be  no  better  test  of  the  reason  of  the  thing, 
than    by    seeing    what    the    legislature  has    done  in 
similar  cases.    That  a  power  of  re-entry  is  merely  ibr 
securing  the  rent,  has  always  been  considered ;  and  in 
Wadman  v.  Cakraft  {a\  there  was  a  forfeiture  by  the 
non-payment  of  rent,  and  a  forfeiture  likewise  by  tbe 
breach  of  several  covenants.     The  Master  of  the  Rolls 
there  made  these  observations :     <<  The  Plaintiff  seeks 
to  be  relieved  against  a  forfeiture  of  the  lease,  which 
he  states  to  have  been  incurred   solely  by  tbe  non» 
payment  of  rent ;"    this  is   what   the  Plaintiff  says ; 
<<  and  if  that  is  the  ground  of  this  ejectment^  there  it 
no  doubt  equity   will  relieve    against    the    forfeiture^ 
considering    the  purpose  of   the  clause  of.  re-entry** 
(it  is  for  this  passage  that  I  cite  it)  <^  to  be  only  to 
secure  the  payment. of  rent,  and  that  when  the  rent  is 
paid  the  end  is  obtained,  and  therefore  the  landlord 
shall  not  be  permitted  to  take  advantage  of  the  forfeiw 
ure.**    And  even  before  the  statute  of  Gtfo.  2.  it  was  the 
same.     What  then  is  the  alteraticm  which  is  made  by 
the  statute?  It  has  dispensed  with  the  formalities  ai» 
tending  re-entries  at  the  common  law,  and  has  said, 
that  wheie  a  landlord  has  a  riglit  to  re-enter,  and  half 
a  year's  rent  is  in  arrear,  he  shall  and  may  at  onoe 
bring  his  ejectment,  and  recover  possession,  provided 
there  is  no  sufficient  distress  to  be  found  on  the  pr^ 
mises  to  countervail  the  arrears  then  due:  these aie 

(«)  10  Va.  68* 

the 
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die  terms  engrafted  into  this  settlement     The  tenant        1819. 
may  pay  or  tender  the  rent  and  costs  to  the  landlord      ^  ■  ■  ^  ■  ^ 
or  his  attorney,  or  he  may  pay  it  into  Court  before  jVnJ^^Y 
trial,  and  nil  the  proceedings  shall  cease*     The  policy  v. 

of  this  law  is  to  nrevent  forfeiture  for  non-payment  of  Sioth. 
rent,  and  to  facilitate  the  landlord's  remedy  for  the 
recovery  of  it;  and  at  the  same  time  the  legislature 
have  thought  it  right  to  impose  the  condition,  that  there 
shall  be  no  ejectment,  if  there  be  a  snflBcient  distress 
to  secure  the  rent.  In  this  case,  the  landlord  has  secu- 
rity enough  for  his  rent,  because  he  may  bring  his 
action  the  moment  it  becomes  due;  he  may  distrain 
the  moment  it  becomes  due ;  and,  after  the  expiration 
of  fifteen  days,  if  there  be  no  sufficient  distress,  then 
bis  right  of  re-entry  attaches.  I  make  use  of  this  sta^ 
tute,  therefore,  to  shew  the  reasonableness  of  engrafting 
sQcb  a  ]povirer  into  the  settlement  But  it  does  not  seem 
clear  tO'lne^  thai  the  statute  does  not  shut  the  door 
against  any  proceeding  by  re-entry  at  the  common 
law,  and,  if  this  case  should  hereafter  come  before  par- 
liament, I  hope  that  point  will  be  t  little  more  con- 
sidered. If  the  statute  does  shut  the  door  a^iinst  the 
proceeding  of  re-entry  as  directed  by  the  conrinon  law 
then  cadtt  qiuestio,  because  then  the  penners  of  the 
lease  will  have  introduced  more  than  the  law  has  intro- 
duced; and,  without  doubt,  the  penners  of  the  lease 
did  conceive,  at  that  time,  that  it  was  incumbent  upon 
them  to  make  the  same  kind  of  provisions  as  the  sta- 
tute had  made.  I  will  a  little  consider  that  question, 
whether  the  door  of  re-entry  is  not  entirely  shut  by 
the  statute.  That  statute  begins  by  reciting,  that 
^  great  inconveniences  do  frequently  happen  to  lessors 
and  landlords,  in  cases  of  re-entry  for  non-payment  of 
rent,  by  reason  of  the  many  niceties  which  attend  re- 
entries at  common  law,  and  forasmudi  as  when  a 
legal  re^^ntry  ia  made^  the  landlord  or  lessor  must  be 

at 
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1819*       at  the  expense^  charge  ftdd  delay  of  recof^rkig  it» 
-l^  "^     ej«btment,  before  lie  can  obtain  the  actual  possession 
Qem.  Jebsey   of  the  demised  premises ;  and  it  often  bappeq%  that^- 
V.  after  such  a  re-^ntry  made^  the  lessee  or  bis  assignee^ 

sm  H.  upoQ  one  or  more  i9ilU  filed  in  a  Court  of  Equity,  not 
only  hblds  out  the  lessor  or  landlord  by  an  iDJunction. 
for  recovering  the  possessicMi,  but,  likewise^  pending  the 
saideuit)^  do  run  much  more  in  arrear,  without  giviii|( 
any  security  for  the  rents  due,  when  the  said  re-entry 
was  made,  or  which  shall  or  do  afterwards  incpr:  for 
remedy  whereof,  be  it  ena<^ted  by  the  authority  afox^ 
saidj  that  in  all  caaes  betwe^l  landlord  and  tenant," 
(and  I  lay  some  stress  upon  this  expression^)  ^*  in  all 
cases  between  landlord  and  tenant,  from  and  after  the 
24th  day  of  Jvn^,  1731,  as  often  as  it  shall  happdti  that 
one  half  year's  rent  shall  be  in  arrear"  (here  the  rent 
13  reserved  half-yearly,}  <*  and  the  landlord  or  leswHV 
to  wheiki  the  same  is  due,  hath  rightly  law  to  re»ent& 
for  the  non-payment  thereof^  such  landlord  and  lesscnr 
shall  and  mavi''  (so  that  bera^s  the  wo)^  *<  shall,"  aoit 
merely  <<  mAy,"  but,  if  it  was  the  word  mo^,  I  should 
have  thought  that  it  was  imperative,  in  analc^  to  another 
atatute  which  I  will  name  $  but  here  it  is)  *<  shall  or  may,, 
without  any  formal  demand  or  re-entry,  serve  a  decln- 
jnati<^  in  igectment  for  the  recovery  of  the  demised 
premisea  in  the  nsnal  way,  add  that  shall  be  equivalent 
to  the  fmrmalities  of  a  re->entry.''  Here  it  i»  impera- 
tive, as  it  appclars  tp  me  that  he  shall  not  proceed  mi 
al  oonimon  law :  the  statute  dispenses  with  that  pro^ 
oeedii^  atad  abrogates  it|  and  dire^,  that  he  dilill 
prdceed  in  the  usual  manner  by  ejectments  The  act 
then  condnuesy  **  And  in  ease  of  judgment  against  the 
casual  gcctor,  or  nonsuit  for  not  confessing  leiM% 
wtr^i  and  otMf$  itf  case  it  shall  be  made  appear  to 
the  Cdurt,  where  the  sftid  suit  is  depending^  by  affidavit^ 
or  be  proved  upon  the  trials  in  case  die  Defendant 

appears. 
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tppatn,  that  half  a  yeai^s  rent  Was  doe  bdbre  the  said        1819. 

declantioa  wws  served,  and  that  no  suffictent  dtstreat        jj^ 

wts  to  be  found  on  the  demised  premise^  eoantenrailing  Daou  Jcbsky 

the  arrears  then  due^  and  tliot  the  lessor  or  lessors  in        ^  ** 

Smith* 
€JectBieBt    had    power    to    re-enter,     then,    and    in 

efery  such   ca8e»    the  lessor   or  lessors  in  ejectment 
ihali    recover    judgment ;"     but    the    lessor    cannot 
re-enter  in  this  case^  unless  there  be  an  insufficiencj 
of  distress,  so  that  here  it  is  imposed  upon  htai,  that 
he  dudl  not  avail  himself  of  the  power  of  re*eatryi  if 
there  be  sufficient  distress ;  then»  the  statute  also  pro* 
vides  that  the  tenant  shall  be  at  liberty  to  pay  his  rent 
into  Court,  and  so  on,  thereby  giving  an  advantage  to 
theteaanu     Now,  in  this  case^  it  is  contended,  that 
die  power  of  re-entry  at  common  law  is  not  taken  away. 
Why  should  it  be  left  ?  It  b  quite  nonsftnse  to  suppoee 
diat  it  can  be  left  for  any  thing  but  as  a  seourity  for 
die  payment  of  the  rent,  because^  if  the  lesacA*  should 
make  a  re-entry  at  the  common  law,  while  he  might 
ind  goods  to  distrain,   the  present  Defendant  might 
file  a  bill  in  equity  to  restrain  him*    Neither  law  nor 
acuity  will  permit  the  lessor,  since  the  staU  of  4  Geo*  2., 
to  take  any  proceedings  for  any  other  purpose  save 
the  security  of  the  rent;  and,  it  appears  to  me,  that  is 
die  reasonable  and  fair  and  proper  construction  of  the 
statute;  for  where  would  be  the  use  of  leaving  a  loop- 
hole for  the  landlord  to  make  ai|  entry  at  common  law, 
in  Older  to  avoid  this  statute?  The  intention  of  the 
act  is,  that  the  lessor  should  have  the  same  relief  in  a 
Court  of  law,  as  he  before  had  in  a  Court  of  equiQr : 
it  pEOvidea  for  the  payment  of  rent  into  Court»  and  so 
on.    It  strikes  me,  that  it  is  imperative  upon  the  party 
to  proceed  in  the  way,  which  shall  enable  him  to  avail 
hiniself  of  this  act,  and  it  always  has  been  so  considered ; 
fart  I  date  aay,  there  will  xK>t  be  founds  since  this  sta* 
tote,  a  re-entry  at  common  law :  I  never  heard  of  an 

instance 
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1819*        instance  of  it»  nor  read  of  an  instance  of  it;  and  what 
*      '  makes  me  think  it  is    imperative   is  the   statute    of 

Dttn.  jEBSirr    8  &  9  Will.  3.,     "  An    act   for    the  better  prevent- 
v«  ing  frivolous  and  vexatious   suits:''   that  statute  runs 

in*  these  terms,  <<And  be  it  enacted  (a)^  That  in  all 
actions,  which,  from  and  after  the  25th  day  of  MarcAj 
1697$  shall  be  commenced  or  prosecuted,  in  any  of  his 
Majesty's  courts  of  record,  upon  any  bond  or  bonds,  or 
on  any  penal  sum  for  non<-performance  of  any  covenants 
or  agreements,  in  any  deed,  indenture,  or  writing  con- 
tained, the  Plaintiff  or  Plaintiffs  may,"  (not  <*  shall  and 
may,"  as  it  is  in  the  4  6.  2.:)  **  the  Plaintiff  or  Plain- 
tifis  may  assign  as  many  breaches  as  he  and  they  shall 
think  fit,  and  the  jury,  upon  the  trial  of  such  action ;" 
(then  come  the  words,)  <*  shall  and  may  assess,  not  only 
such  damages  and  costs  of  suit  as  have  heretofore  been 
usually  done  in  such  cases,  but  also  damages  for  such  of 
the  said  breaches,  so  to  be  assigned,  as  the  Plaintiff  upon 
the  trial  of  the  issues  shall  prove  to  be  broken,  and  that 
die  like  judgment  shall  be  entered  on  such  verdict  as 
heretofore  hath  been  usually  done  on  such  like  actions." 
It  is  provided,  in  case  of  judgment  on  demurrer,  that  the 
Plaintiff  may  suggest  (always  using  **  may")  *^  as  many 
breaches  of  the  covenants  and  agreements  as  he  shall 
think  fit;"  giving  the  Defendant  the  opportunity  of 
paying  money  into  Court  after  such  judgment  is  entered, 
and  before  the  execution  is  executed.     I  remember  the 
first  case,  almost,  where  the  statute  was  brought  into  con- 
sideration, and  that  was  the  case  ofDrage  v.  Brand  (6)9 
for^  till  that  time,  it  had  been  always  considered  to  be  in 
the  option  of  the  Plainti£^  whether  he  would  proceed 
according  to  the  course  of  the  common  law,  or  accord- 
ing to  this  statute;  and  therefore,  in  general,  he  assigned 
only  one  breach;  and  in  Drme  v.  Brand  that  came  to 
be  considered^  and  there  it  was  contended  that  the  Phitn- 

(fl)C  1I-J.8.  (b)  %  mil.  377. 

tiff 
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tiff  had  a  right  to  proceed  at  the  commoQ  law,  and  not  1819. 
upon  this  statute ;  and  it  was  argaed  very  much  upon  j^^ 
thisi  that  the  statute  says  he  mat  assign,  and  that  there-  Dem.  Jebssy 
fore  it  was  left  at  bis  discretion,  whether  he  would  pro-  ^' 
ceed  upon  the  statute,  or  according  to  the  course  of  the 
common  law;  however,  the  construction  upon  that 
statate  in  that  case,  and  which  has  been  followed  in  all 
the  courts  of  common  law,  is,  that  the  statute  has  been 
considered  as  compulsory,  and  that  such  is  the  fair  and 
liberal,  and  proper  construction  to  be  put  upon  it :  for, 
where  would  be  the  use  of  suflering  a  man. to  recover 
his  penalty,  and  then  to  oblige  the  Defendant  to  go  into 
a  court  of  equity,  where  an  issue  would  be  directed  ? 
To  prevent  diat  circuity,  the 'language  of  the  statute 
TJrtaaDy  is,  they  <<  shall"  assign  breaches,  and  so  on ; 
so here^  I  say,  in  analogy  to  this'  statute,  the  true  and 
real  construction,  in  my  humble  opinion,  is  that  by  the 
statute  of  4  6. 2.  the  power  of  re-entry  at  common  law 
is  abolished,  and  the  lessor  must  proceed  in  the  usual 
way,  by  serving  an  ejectment  at  the  end  of  half  a  year, 
and  connot  [vooeed  in  any  other  way.  If  I  am  right 
in  the  construction  of  that  statute,  there  is  an  end  of  this 
qaestion ;  for  the  penners  of  this  lease  have  inserted  no- 
thing in  it  which  is  not  confonhable  to  this  statute. 
But  I  will  suppose  it  to  be  left  open  to  the  landlord  to 
proceed  in  the  old  way,  as  he  might  have  done  before 
the  statute^  and  that  a  reasonable  clause  of  reentry  is  all 
that  the  power  required :  can  the  adoption  of  the  same 
condition,  which  the  l^islature  has  adopted  ^  in  similar 
cases,  not  be  considered  as  a  reasonable  power?  The 
case  of  Coxe  v.  Day  has  been  cited,  and  it  has  been  dted 
as  an  authority  of  the  Court  of  King^s  Bench,  that  the 
insertbg  in  a  condilion  of  re-entry,  in  a  lease  made 
under  a  power,  the  words  *<in  case  no  sufficient  dis- 
tress can  be  taken  upon  the  premises  f'  these  words  not 
being  in  the  power,  was  not  a  good  execution  of  the 

power. 
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1819.        power.    I  must  own,  I  should  have  doubted  very  mucli 
the  propriety  of  that  dedsion,  and  I  wish  much,  ibaC 
the  operation  and  effect  of  the  statute  4  G.  !•  c.  28., 
had  been  brought  more  fully  under  the  consideration  of 
the  Court;  but,  be  that  case  as  it  may,  it  is  diiBferent  in 
one  material  feature  from  the  present  case.  The*  re*eiitry 
required  there  was,  for  the  non-payment  of  the  rent  je- 
served  by  the  space  of  twenty-one  days :  the  Court  con-f 
sidered  that  as  a  precise  specification!  that  the  settle* 
ment  had  prescribed  a  particular  form  of  re-entiy,  and 
therefore  it  might,  perhaps,  be  inferred  that  no  other 
qualification  would  be  warranted ;  but,  here,  there  is  no 
time  limited:    a  power  of  re-entry  in  general  is   all 
which  is  required,  and  therefore^  I  should  sayv  that  a 
reasonable  qualification  was  meant    But,  it  ia  plain,  that 
the  Court  of  King^s  Bench  considered  this  case  as  con* 
tUBdistingoishable  from  the  case  of  Co^  y*Days  for  it 
cannot  be  supposed  that  they  had  forgotten  their  own  de* 
dsion,  which  was  made  only  a  few  years  befixe,  at  the 
time  when  they  made  the  decision  of  this  case^  because 
there  was  the  same  Chief  Justice  in  the  case  of  Gwr  r*  Day 
that  there  was  in  the  latter  case,  and  one  of  the  same 
learned  Judges  (namely,   Mr.  Justice  Bayley).    Tbey 
must  have  considered  this  case  as  distinguishable  from 
that  of  Coxe  ▼.  Days  for,  that  very  same  CMurt  decided^ 
diat  this  power  had  been  reasonably  and  pi9operi}r  ex- 
ecuted,  and  therefore  they  must  have  considerad  the 
former  decision  as  wrong,  or,  that  this  case  was  difr> 
tfaiguishable  from  it.    Hiey  gave  judgment  for  the  l>e» 
fendant;  and  I  am  of  opinion  that  judgment  was  rightly 
and  properly  ^ven,  and  that  it  ought  to  be  affirmed. 

Gbaham  B.     This  question  springs  out  of  a  settle- 
ment made  in    1757)  by  whidi  Lady  Vernon^    then    ^ 
having  the  disposal  and  contitd  over  thb  estate,  has  ap* 
plied  dMerent  leasing,  powers  to  three  diflSesrent  deatrip* 

tions 
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tions  of  property.  Of  the  first  description  are  those  binds,        1819. 
whidi  hire  usually  been  letteii  for  lives,  and  such  are       ' -j" 

the  lands,  which  ibnn  the  subject  of  the  lease  in  ques-  Dem.  JmasBt 
tioD.    Of  the  second  description  are  the  lan^s  which  ^* 

*  SlilTM 

were  leased  for  years  at  rack-rent.    The  third  comprises 
mines.     The  donor  of  the  power  makes  a  distinction  be- 
tween  the  leases  of  mines,  and  leases  of  property  of  the 
two  other  descriptions:  she  considered,  that,  in  directing 
that  the  leases  of  mines  should   contain  all  covenants 
Qsaal  in  leases  of  that  species   of  property,  she  soA- 
dently  guarded  the  estate  of  the  remainder-man,  although 
she  omitted  to  require  the  lessor  to  insert  titty  power  of 
re-entry  on  non-payment  of  rent     She  makes  a  Af- 
ferent and   more  ^cplidt  provision  fbr  enfbrcing  the 
payment  of  rent  upon  the  leases  of  lands  let  for  years  at 
rack-rent,  whereon  the  rent  reserved  constitutes  the 
principal  value  and  profits  of  the  land ;  and  fbr  securinj^ 
which  ft  is  natural  that  she  should  more  anxiously  pro- 
vide; while  on  the  other  hand  she  expresses  more  in- 
difl^rence  with  respect  to  the  yearly  rents  reserved  on 
that  species  of  property,  whereof  the  fines,  which  are 
a  species  of  anticipated  rent,  constitute  the  substantial 
enjoyment  and  Income ;  and  the  reserved  rent  is  merely 
a  recognition  of  the  relation  of  landlord  and  tenant  r 
for,  as  to  any  beneficial   enjoyment,    a  rent  of  two 
pounds  may  be  treated'  in  the  present  discussion  as  a 
rent  of  two  shillings.      And;  with  respect  to  the  pro- 
perty of  this  description,  she  has  varied  her  expression, 
manifesting  less  anxiety  fbr  securing  the  payment-  of 
the  lesser  rent,  and  only  requiring  a  power  of  re-entry 
in  general  terms.    Her  expression  is  so  general,  that, 
of  itself,  it  means  nothing  definite  :  it  necessarily  referaf 
to  something   extrinsic.     I  see  not  how  it  was  to  be 
executed,  without  reference  to  extrinsic  facts,  something 
that  had  theretofore  been  done  with  the  property,  or  to 

Extrinsic 
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1819.        ^ctrinaic  judgment  or  opinion..  A  circumstance  is  found 
here  which  I  mention,  though  I  do  not  rest  my  judg^ 
ment  on  it ;  but  it  is  material  for  consideration,  that  at 
the  time  of  making  this  settlement,  and  so  long  as  to 
the  year  1803,  the  then  subsisting  leases  contained  the 
terms  of   proviso   which   is  contained    in    this    lease. 
What,  in  the  name  of  common  sense,   was  to  be  done 
by  any  person  who  was  to  pen  a  lease,  and  reduce  into 
practice  this  general  power?   For  all  that  this  lady  has 
saidy  is  that  there  is  to  be  a  power.     Something  then  is 
to  be  done  that  is  reasonable  and  proper.     What  is  to 
be  done?  Am  I  so  to  bind  down  the  tenant,  that  upcm 
his  failure  to  pay  his  rent  before  the  last  moment  of  the 
day  on  ^hich  it  is  reserved,  the  landlord  may  re-enter  ? 
Those '  are  such  terms,  that  any^  man  taking  a  lease 
would  revolt  at  them.     For  that  must  drive  him  to  the 
difficulty  of  applying  to  a  court  of  equity   for  relief; 
for  it  would  be  a  re-entry  at  common   law ;  and  -  that 
some  time  must  be  given,   is  admitted  by  all'  parties. 
What  time?  who  is  to  judge  of  the  reasonableness  (for 
this  is  a  difficulty  which  has  struck  very  intelligent 
minds)  ?  Is  it  to  be  the  judge  or  a  jury  ?    Neither.     It 
must  be  the  person  who  is  to  execute  the  power.     It  is 
he  who  necessarily  is  to  embody  in  a  specific  shape  that 
which  the  creator  of  the  power  has  required,  a  power 
of  re-entry,  and  the  Court  is  ultimately  to  determine 
whether  he  has  followed  the  intention  of  the  donor.     I 
do  not  say  that  every  re-entry  will  satisfy  the  power;  but 
it  must  be  a  re-entry,  either  pursuant  to  that  which  had 
been  done  in  the  earlier   enjoyment  of  the  property, 
or  at  least  commensurate  with  the  occasion.     It  is  ma- 
terial, that  when  this ,  settlement  was  made  the  statute 
4  Geo.  2.  had  passed,  and  both  the  law  and  the  equity  were 
the  same  as  they  now  are.      Those  who  were  to  execute 
the  power  had  then  the  statute  for  a  guide.     I  state  it  as 
a  dear  proposition,  established  by  my  long  experience 

in 
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10  coarU  of  equity,  in  the  bearing  ot  th69e  who  Can       t819. 
Qoriecl  me  ir  I  am  wrongs  that,  whatever  be  the  form        ^j 
of  these  daiisesi  whether  they  express  that  the  lessor  may  Dem.  Jutnv: 
i»-enter  or  that  the  lease  shall  be  void,  or  whatever  other  *»• 

form  they  pursue^  acourt  of  equity  would,  if  the  lessor 
re-entered  enjoin  him,  on  the  lesee's  payment  of  rent 
and  oosts^  to  proceed  no  further  at  }aw.  But  it  was 
felt  hard  to  put  a  tenant  to  so  great  an  expence  of  com- 
iDg  to  a  court  of  equity,  in  order  to  retrieve  the  non* 
paymoit  of  a  mere  nominal  rent,  as  two-pence,  for  s«ch 
I  may  assume  this  to  be;  and  they  also  felt  the  hard* 
ships  under  which  the  lessors  laboured^  who  often  mis- 
took the  time  or  place  of  making  a  legal  demand  and  re* 
eatiy;  and  therefore,  the  legblature  say,  the  lessor 
siudl  re-enter  only  if  there  be  no  sufficient  distress;  but 
i^  by  looking  over  the  next  hedge,  he  can  see  an  ample 
remedy  for  his  rent,  he  shall  not  dispossess  the  tenant. 
With  this  view  of  the  difficulties  attending  the  exe^- 
cation  of  re-entries,  would  any  man  of  sense  think  that 
lie  had  any  better  guide  for  the  framing  his  clause  of 
rd*eDtry9  than  to  take  the  statute  for  his  guide  ?  And 
csn  we  conceive  that  the  settlor  meant,  that  for  l/« 
ooe  bflf .year's  rent,  a  merely  nominal  sum,  there  should 
be  an  actual  re-entry,  when  by  merely  looking  over  the 
next  hedge,  the  lessor  would  in  all  probability  see  an 
hnadred  head  of  cattle  which  he  might  distrain  ?  If  the 
lessee  is  a  purchaser  of  this  property,  he  pays  a  great 
sum  for  his  lease.  I  am  surprised,  that  it  has  seriously 
been  argued  in  a  case  affecting  those  who  have  actunlly 
purchased  for  a  valuable  consideration  the  whole  bene- 
fidal  estate,  for  such  are  these  lessees,  that  the  great 
danger^  and  difficulties  affecting  a  suit  in  replevin  are 
a  solid  reason  for  the  Plaintiff's  construction*  What  I 
can  it  be  supposed  that  a  tenant  who  buys  the.  estate^ 
tor  three  lives,  and  has  so  valuable  an  interest,  will  be 
SD  mad,  that  for  one  pound  he  will  resist  the  payment, 
Vol.  I.  O  and 
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and  replevy  the  distress  ?  So  with  re^>ect  to  the  $up- 
■J^JJ*^      posed  hardship  of  searching  every  part  of  the  premises 

Dcm.JxRSBY    for  a  distress,  can  it  be  supposed,  that  these  estates 
^*  can  ever  be  in  that  dilapidated  state,  that  the  lessor  can 

be  at  a  loss,  looking  round  the  brm,  to  find  a  dung^heap, 
or  some  property  in  some  comer  which  will  sell  for  1^? 
These  are  arguments  which  in  my  judgment  ought  not 
to  weigh  with  liberal  and  intelh'gent  minds.  Another 
argument  is  pressed:  it  is  said,  and  therewith  I  per- 
fectly agree,  that  In  the  execution  of  this  power  the 
great  object  is  this,  that  upon  no  occasion  shall  the 
remainder-man  suffer  in  any  r^pect,  nor  be  put  in  a 

^  worse  condition :  but  we  are  also  to  bear  in  mind,  that 

these  powers  have  been  transferred  from  equity  into 
law,  and  that  an  equitable  and  liberal  construction  shall 
be  put  upon  them,  and  that  they  shall  always  be  so 
construed,  as  that  they  may  be  reasonable:  their  equit- 
able construction  is  that,  which  will  neither  work  an 
injury  to  the  tenant,  or  to  the  reversioner,  or  to  the 
remainder-man  next  entitled  to  these  r^mts.  And,  let 
me  present  for  consideration,  what  possible  injury  can 
arise  to  that  person  in  remainder  under  the  power  as  it 
now  stands,  which  should  require  for  his  security  a 
power  of  re-entry  at  common  law,  such  as  the  strict  and 
literal  execution  of  this  power  would  give  him,  liable  to 
all  the  difficulties  of  a  common-law  entry,  instead  of  his 
having  the  beneificial  and  easy  ref-entry  given  by  the 
lAatute,  enabling  him  upon  the  non-payment  of  his  one 
pound  by  the  space  of  half  a  year,  to  proceed  by  the 
easy  remedy  of  ejectment  ?  But  we  are  pressed  with 
authorities  in  this  case ;  and  I  feel  it  necessary  to  make 
some  general  observations  on  the  cases  of  Coxe  v.  Dmf^ 
and  HoUey  v.  ScotL  As  to  Coxe  v»  Day^  I  concur  to  a 
certain  degree  with  my  Brother  Wood^  who  shewed 
some  disposition  to  difier  with  that  case.  That,  how- 
everi  was  not  the  case  of  an  estate  for  Uves  at  a  nominal 

renU 
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KDt,  but  a  note  of  HaUqf  v.  Seoitj  which,  thoii^  not        1819* 
accurately  reported,  snfBciently  enables  ustoperoaTe        ^-  -* 
what  the  decision  in  that  case  was,  dififers  diametrically  jy^^  Jmax 
irom  Coxe  ▼.  Days  and  I  can  say,  magna  ujudice  quiP'  «. 

quetueiuri  and  I  feel  warranted  in  my  opinion,  that  »"**• 
Coxe  ▼•  Day  is  not  taw,  and  that  it  is  diametrically  op- 
posite to  law,  and  even  to  common  sense ;  and  when  I 
coadder  of  whom  that  Court  was  then  composed,  my. 
Lord  Miansfield  and  Mr.  Justice  Asian^  to  say  nothing 
of  the  others,  the  case  is  of  great  authority,  and  the  very.  - 
point  now  in  dispute  was  there  decided.  Mr.  Dannii^ 
fflsinly  relies  on  the  annexation  of  the  qualifications, 
uid  Mr.  Bearcrqft  principally  argues  that  the  clause  of 
distress  was  productive  of  no  injury  to  the  party,  and* 
that  it  was  doing  no  more  than  the  statute  had  pre-* 
scribed.  The  reasons  of  Lord  Mamfkld  I  think  I 
understand,  though  certainly  the  expressions  were  mis« 
taken  there^  by  a  gentleman  npw  respectable  at  his  time 
of  liie^  then  a  very  young  man;  but  it  is  plain  to  sea 
that  Lord  Man^M  held,  that  the  reason  of  inserting 
the  clause  of  reentry  being  merdy  to  secuve  the  pay-' 
ment  of  the  rant,  whatever  was  adequate  to  that  purpose* 
and  occasion  Was  sufficient;  and,  that  it'  would  be  con- 
trary to  the  spirit  of  the  statute,  and  contrary  to  reason, « 
that  the  lessor  should  enter  for  the  non-payment  of  the 
rent  when  there  was  a  sufficient  distress :  and  there  it' 
is  observable  that  it  was  a  beneficial  rent,  not  a  nominal 
rent,  as  this  is;  but  even  in  that  case^  Lord  MamfiM 
holds  that  it  was  no  more  than  a  reasonable  and  proper 
qualification,  and  although  the  reentry  was  subjected  to 
that  qualification,  His  Lordship  and  all  the  Court  held  it 
to  be  a  valid  execution  of  the  power.  Having  expressed 
myself  so  fully  upon  that  case,  I  shall  not  enter  deeply 
into  the  question  whether  the  extrinsic  evidence  was 
properly  admitted,  because  I  ground  myself  upon  the 
drcmnstance,  tAiat  the  proviso  in  this  case  is  proper,  and 
O  2  ade- 


'19«  CASfiS  m  &A6TSA  TERM 

181&*       adeqpiflte  to  tbe  occasion,  merely  being  intended  b$  a 
^  '  '  secwity  for  tbe  payment  of  the  rent.     Without  ventnr- 

Dok  Jbrssy    in0  to  go  so  far  as  my  Brother  Wood  has  gone  on  the 
'^*  present  occasion,  and  to  say  that  that  statute  has  pre-  * 

chided  erery  other  mode  of  proceeding,  I  hold  that  the 
lessor  wisely  and  properly  takes  this  statute  as  his  guide; 
and  I  say,  that,  in  effect,  the  proviso  in  question  puts 
the  remainder«man  in  a  better  situation,  because  tbe 
~  one^  strictly  and  penuriously  construed,  leaves  the  re* 
mainderHoan  to  his  dry  remedy  at  conunon  law;  the 
otber^  reasonably  expounded,  gives  him  a  beneficial 
tremedy  afforded  by  the  statute.  Were  it,  however, 
tecessary  todedde  the  point,  I  should  not  fear  tp  hold, 
that  thb  extrinsic  evidence  was  properly  admitted. 
lluB  is  neither  an  ambigmtas  laienSf  nor  patens  s  but  I 
found,  idyeelf  on  the  circumstance,  that  this  is  a  general 
and.  ind^nite  direction,  which  hereby  require^  an. 
eKcrcise  of  the  judgment,  in  giving  form  and  eicpressipn 
to  the  proviso  required.  If  there  must  necessarily  be 
ai^  exercise  of  the  judgment,  can  it  be  better  guided, 
than  by  examining  how  the  estate  was  managed  and 
demiaed,  at  the  time  of  the  creation,  of  the  settlement? 
If  there  be  any  ambiguity  at  all,  it  is  an  anMguitas 
patents  end  then  it  cannot  be  holpen  by  averment;  but 
It  is  no  ambiguity  at  all.  I  mean  to  throw  no  doubt  on 
the<loctrine  of  Cooi  v.  Booth,  that  where  parties  have 
used  express  language,  the  conduct  or  apprehension  of 
the  parties,  or  other  evidence  aliundi,  cannot  be  ad- 
mitted to  expUun  it  away.  But  the  case  of  Cook  v.  Booth 
had  express  covenants,  which  in  then-  language  im- 
ported a  perpetual  renewal:  those  covenants,  which, 
according  to  the  pkw  sense  of  tbe  words  on  tbe  &ce  of 
the  deed  itself*  did  expre^  or  might  be  construed  to 
express,  a  perpetual  renewal,  could  not  receive  expla- 
nation aliwfdej  namely,  by  the  construction  which  the 
persons  executing,  successive  leases^  and  their  lessees, 

7.  had 
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had  put  apoD  it  by  a  mora  qaalifiad  Goveiiant»  ezcliiflipe  18id» 
of  that  iriiich  went  to  a  further  reDewal.  Bat  the  caaet 
which  ha^e  been  dted  by  my  Brother  Piarif  thoii|^  thej 
estiblish  that  doctrine  beyond  all  question,  are  perfectly 
distinct  from  the  present,  for  reasons  which  I  will  not 
repeat.  I  dierefbre  think  the  judgment  pf  the  Court  of 
King^s  Bench  is  perfectly  right,  and  that  it  ought  to  be 
sffinDed :  but  I  cannot  close  my  judgment  without  no* 
tidog  that  which  has  been  thrown  out  to  invalidate  the 
credit  of  the  judgment  in  the  Court  below,  namdy,  that 
when  this  case  Was  there  decided,  that  Court  was  not  full : 
whenerer  any  Judg&  is  abstracted  from  the  whole  num* 
ber,  it  certainly  weakens  the  weight  of  the  Court,  but  I 
know  that  this  was  not  an  unadvised  opinion,  but 
formed  on  great  deliberation^  and  great  judgment.  For 
iheae  reasons,  I  am  obliged  to  say,  that  I  am  clearly  of 
opinion,  that  the  judgment  ought  to  be  affirmed. 

Bidards  C.  &  However  painfid  i%  may  be  to  me 
to  differ  from  some  of  my  learned  brothers,  and  what- 
ever omsohuion  I  may  derive  fiY>m  concurring  with 
the  others,  1  know  it  is  my  duty  to  form  my  judgment 
without  reference  to  either  feeling.  The  question  is 
whether  there  is  a  due  execution  of  the  power  to  lease, 
in  a  settlement  made  upon  the  marriage  of  Lard  Vernon 
with  Louisa  Barbara  Mansel  ?  If  the  lease  is  according 
to  the  power,  there  is  an  end  of  the  question ;  if  the  lease 
is  not  according  to  the  power,  that  lease  is  void.  The 
question,  then,  here  is,  whether  the  lease  is  void  or  not  ? 
And  if  the  lease  be  void,  (I  b^  leave  to  introduce  thiss  to 
get  rid  of  a  very  strong  argument  of  a  very  learned 
person,)  there  is  an  end  of  the  application  of  the  statute 
of  the  4  Geo.  2.,  for,  that  only  acts  on  leasings  and  leti- 
tings  in  forces  so  that  we  niust  come  back,  notwithstand- 
Uig  that  statute,  and  notwithstanding  the  proceedings 
in  equity,  (with  which  we  here  have  nothing  to  do^)  to 
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1819.        the  real  question,  whether  this  •attempted  execution  of 
the  power  to  lease  has  been  a  due  execution  of  it? 
Now  it  is  remarkable  that  perhaps  there  can  hardly 
be  ^d  to  be  any  uninfected  decision  on  the  subject* 
With  respect  to  the  enlargement  of  the  time,  I  do  not 
know  any  decision.  .  With  respect  to  the  introductton 
of  the  other  words  concerning  the  distress,  there  are 
the  conflicting  cases  of  Hotley  v.  Scot^  on  the  one  band^ 
and  of  Coxe  v.  Day  on  the  other  hand :  there  is  ako 
this  case  now  before  your  Lordships;  so  that,  in  the 
present  stat&  of  the  doctrine  upon  this  subject,  it  be- 
comies  extremely  important,  as  it  seems  «to  me,  to  con- 
sider this  case  with  great  care ;  and  I  shall  make  no 
apology,  if  I  obtrude  upon  the  Court  by  stating  again 
the  situation  of  the  parties  to  this  settlement,  and  the 
provisions  made  by  it.     I  believe  it  is  now  perfectly 
established  that  the  only  thing  to  be  attended  to  in  the 
construction  of  powers  of  this  description,  or  any  other 
powers,  is  to  ascertain  the  intention  of  the  party  creating 
the  power.     The  party,  who  creates  the  power,  is  the 
legislator  in  the  particular  case;  he  may  impose  what- 
ever terms  he  pleases,  provided  those  terms  are  not 
inconsistent  with  any  rule  of  law.     It  is  not  thcf  province 
of  judges,  as  it  seems  to  me,  to  enquire  whether  the  re- 
quisitions are  reasonable  or  unreasonable,  provided  they 
are  expressed,  and  not  inconsistent  with  any  rule  of  law. 
In  order  to  gather  the  intention    of  the    parties,   it 
becomes  absolutely  necessary,  (at  least  in  my  view  of -tiie 
case,)  to  trouble  you  with  some  consideration  of  the  situ* 
ation  of  the  parties,  who  made  this  settlement,  and  also 
with  some  consideration  of  the  instrument  itself.     Miss 
Mansel  may  be  considered  as  having  the  absolute  do- 
minion over  this  property,  which  belonged  to  her  father, 
who  gave  it  to  her  for  life,  with  a  power  of  appointment. 
She  married  a  gentleaian,  who  afterwards  became  Lord 
Vimcfif  when  she  appointed  the  estates,  which  were 

entirely 
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entirely  hers,  to  the  use  of  Lord  Vernon  for  life^  re-        1819. 
iiiaiader  to  herself  for  life^  remainder  to  the  children        *t\c^ 
of  the  marriage,  then  to  such  persons  as  she  should  by  d^bu  Jibmt 
will  appoint,  ^not  by  deed,)  with  remainder,  or  rever-         •  «• 
sion  rather,    to  herself  and    her   heirs    and    assigns 
for    ever :     so .  that,    with    the    exception    that    she 
interposes    an   estate  to  Lord    Vernon  for  life,    with 
«*  power  of  leasing,   she  reserves  to  herself,   and  to 
her  own   disposition,    the  entire  dominion   over  the 
estate.      The  deed  of  settlement  containa  three  dif- 
ferent powers  of  leasing  adapted  to  three  distinct  par- 
oeb  of  the  estate  and  those  powers  are  to  be  executed 
by  Lord  Vernon  and  herself  respectively,  when  in  pos- 
sesion.   Thus,  Lord  Vernon  became  tenant  for  life  of 
die  estates  in  question,  with  powers  of  leasing  accord- 
ing to  the  terms  of  the  settlement^  whatever  they  are, 
and,  it  ia  according  to  those  powers  that  he  does  affect 
to  lease  the  estates,  which  all  moved  from  Miss  ManseL 
I  observe  on  this,  because  a  distinction  has  been  some- 
times taken  in  the  exposition  of  leasing  powers,  between 
those  powers  which  are  to  be  executed  by  the  .creator 
of  the  power,  from  whom  the  estate  originally  moved, 
and  those  which  are  to  be  executed  by  a  lessor  to  whom 
the  estate  did  not  originally  •belong.    It  has  been  some- 
times supposed,  that  less  latitude  ought  to  be  allowed 
in  the  construction  of  a  power  in  the  latter  case  than 
in  the  fonaeTf  but  it  is  not  my  intention  to  discuss  that 
distinction,  or  consider  wliether  it  is  well  founded*    It 
is  material,  however,  to  advert  to  each  of  these  three 
powers,  before  we  can  enter  into  the  validity  of  the 
leasee  which  now  presents  itself  for  our  consideration. 
I  shall  first  take  that  which  respects  the  mines :  that 
power  ia  expressed  to  be,  to  lease  any  part  of  the  pre- 
mises wherein  there  is  any  mine  open  or  to  be  opraed, 
for  any  term  of  years  not  exceeding  Si  years^  to  take 
efiect  in  possesion,  and  not  in  reversion,  so  as  upon 
ev«ry  such  lease  there  be  reserved  and  made  payable* 
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1819.       during  the  continuance  of  sodi  lease,  such  share  ol  the 
oxij  or  such  yearly  rent  or  income  as  cin  be  reason- 
ably bad  or  obtained  ,for  the  same :  this  is  all  which 
is  said  of  the  rient,  and  no  power  of  i<e-entry  is  required. 
The  second  power  applies  to  another  portion  of  the 
lands :  it  is  a  power  to  lease  for  any  number  of  years 
absolute^  not  exceeding  21  years,  to  take  eflSect  in  pos- 
session, and  not  in  reversion,  reserving  the  best  and 
most  improved  rents,  as  is  said  before  with  respect  4o 
the  leases  of  ndnes,  and  <<  so  as  there  be  contained  in 
every  such  lease  a  power  of  re-^ntry,  in  case  the  rent 
or  rents  thereupon  to  be  reserved  be  behind,  or  unpaid, 
by  the  space  of  28  days,  after  the  times  thereby  xetpeit- 
ively  appointed  for  payment  thereof."    The  first  de- 
scription of  power  requires  no  re-entry  upon  the  non- 
payment of  the  rent  at  any  particular  time;  but  hen^ 
.  there  is  a  clause  of  re-entry  to  be  reserved,  provided 
the  rent  be' unpaid  28  days  after  the  day  appoinled  fiir 
the  payment'  thereof.     The  settlor  has  declared  the . 
law  on  the  subject;  and  it  seems  to  m^  that  if  the  xent 
should  remain  unpaid  beyond  the  28  days^  the  lessor 
or  other  revcrsicmer  would  be  entitled  to  entery   and, 
that  the  lessor  and  lessee  could  not  introduce  any 
other  terms  more  favourable  to  the  lessee^  or  to  the 
tenant  for  life ;  to  the  lessor,  because  whatever  is  most 
iavourable  to  the  lessee^  is  so  to  the  lessor.     The  re- 
versioner is  as  much  a  purchaser  of  his  reversion,  as , 
the  lessee  is  of  hb  interest,  and  the  reversioner  is  to  be 
frvoured  at  least  equally  with  the   lessee^  n^ho  is  no 
stranger  to  the  title  which  he  takes,  and  must  be  pre- 
sumed to  have  knowledge  of  die  title  of  the  lessor  under 
whom  he  is  taking,  and  into  which  it  is  competent  for 
him  to  enquire.     The  reversioner  is  as  much  a  pur- 
chaser as  the  lessee,  though  he  acquires  his  estate  by 
being  named  in  the  deed  to  which  he  is  no  party,  by 
the  creator  of  the  power,  and  so  is  a  stranger  to  the 

title. 
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iille»   whidi  be  has  no  opporinnity  to  lexamiiie.    Iq  *    1819» 
belh  these  inslances  there  is  to  be  no  fine^  pveroiumy 
or  far^ft»  so  that  the  lessor  is  to  have  no  other  bene* 
fit  against  the  reversioner  in  these  two  cases,  than  the 
advantage  of  securing  •  tmant  for  a  given  Qomber  of 
yean»  rather  than  finr  his  own  life,  for  which  period 
he  might  grant  a  lease  without  any  power  at  all:  a 
lease  finr  a  given  number  of  years  may  be  more  ben^ 
fictal  to  him  than  a  kase  for  life.    The  nextt  and  only 
remaining  power,  bdog  the  power  wherepf  the  con- 
struction is  submitted  Co  us,  is  quite  different;  that  is 
a  power  to  lease  such  parts  of  the  estates  as  were  at 
the  time  of  the  settlanent  leased  for  life  or  live%  to 
anyperstm  or  persons  in  possession  or  reversion,  for 
one,  two,  or  three  live%  and  so  as  in  every  such  lease 
there  be  reserved  the  ancient  and  accustcHned  yearly 
'  fenl%  duties,  and  services^  or  more^  or  as  great  or  b^ 
nefidal  rents^  or  a  just  proportion  of  such  ancient,  or 
the  present  reserved  rents,  and  so  as  there  hfi  contained 
in  every  6uch  lease  a  power  of  re-entry  tov  the  non-pqr- 
ment  of  the  rent  therdqr  to  be  reserved.    Thjs,  dearly, 
is  a  power  of  teasing,  under  which,  the  lessor,  tenant  for 
life^  has  a  right  to  take. as  great  a  fine,  premium,  or 
forqgift,  as  he  can  obtain,  which  is  a  privilege  neces- 
sarily, in  many  instances,  to  the  disadvantage  of  the 
reversioner;  because^  if  the  term  be  not  out  until,  after 
the  death  of  the  tenant  for  life^  the  reversioner  hi^  no- 
thing but  the  accustomed  ren^  and,  therefore^  it  can- 
net  be  matter  of  surprise,  i^  in  laying  out  the  property 
emoDg  the  objects  of  her  atttention.  Miss  Itamsel  ^^uld 
protect  the  reversions,  who  may  be  her  child*  or  hier 
appointee^  and  therefore  will  stiU  be  an  object  of  her  a^ 
teotion,  by  requiring  more  restrictions  and  proteaion0 
than  in  the  other  cases ;  for  this  is  in  faa  a  question  be- 
tween the  tenant  for  life  and  the  reversioner^    The  lessee 
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1819.       Has  a  right  to  cover  himself  by  the  (a)  covenant  of  the  le»* 
^-*  V  ■■  ^     sor,  and  will  be  entitled  to  recover  a  compensation  from 
Pem.  Jeksit   his  assets,  in  case  of  any  breach  of  his  covenant ;  so  that 
V*  the  lessee  is  really  protected,  and  the  reversioner  is  in* 

juredy  if  the  terms  are  not  properly  attended  to.  Now, 
on  the  5th  of  September^  1803,  Lord  Vernon  grants  the 
lease^  which  is  the  subject  of  the  present  action,  for  99 
years,  if  three  lives  should  so  long  endure,  at  the  yearly 
rent  of  2U  I  do-  not  think  it  necessary  to  dwell  upon 
the  quantum  of  the  rent,  for  the  construction  must  be 
the  same,  whatever  that  be:  if  the  ancient  rent  had 
been  10(M.,  the  words  import  the  same  thing.  This 
rent  is  reserved  payable  at  MichaelMas  and  Ladj/'iajf  in 
every,  year,  and  this  was  the  ancient  and  accustomed 
rent  Then,  the  lessee  covenants  to  pay  the  rent,  and 
then,  it  is  provided,  that  if  the  rent  shall  be  unpaid  by 
the  space  of  15  days,  and  no  sufficient  distress  on  the 
premises,  it  shall  be  lawful  for  the  lessor  to  enter,  and 
possess  the  premises  free  from  the  lease.  The  real 
qnestibn  is,  not  whether  this  clause  is  agreeable  to  the 
^ords  of  the  power  contained  in  the  seulement,  as  ap- 
plied to  this  portion  of  the  property  of  Lady  Vernon^ 
(for  beyond  all  question  it  is  not  conformable  to  the 
words  of  the  power,)  but  whether  those  words  ar^  by 
some  latitude  of  construction,  to  be  so  construed  as  to 
warrant  the  introduction  of  the  expressions  in  the  pro- 
viso? In  looking  into  an  instrument,  especially  an 
instrument  where  the  intention  of  the  parties  is  to  be 
learnt,  the  examination  must  be  conducted  carefully, 
'and  with  reference  only  to  itself  unless  it  refers  to  some 
other  instrument,  or  some  extrinsic  matters.  It  has 
been  argued  at  the  bar,  that  the  settlement  requires 
only  a  power  of  re-entry,  and  that  such  reqoisition  and 

«     (a)  Quierc  de  hoc.    For  the    of  htmtelf  and  diof^  who  chim 
usual  covenant  of  a  lessor  restricts    under  him*     . 
his  liability  to  eriction  by  the  acts 
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a  doe  exeeation  is  to  be  inferred  firom  the  introduction  1819* 
of  A  power  into  tne  lease;  or,  in  other  words,  that  it  is  ^'.^ 
thence  to  be  inferred^  that  any  power  in  the  lease  would  Dem.  Jkiht 
suffice,  if  it  suited  the  taste  of  the  person  who  is  to  judge  SicnrH 
ct  it  Who  is  to  judge  of  it?  A  judge  or  a  jury? 
Sarely  it  wUl  not  be  said,  that  the  tenant  for  life  is  to 
judge  of  it:  it  cannot  be  snpposeil  that  the  author  of 
this  settlement,  who  gives  a  power  to  lease  in  these 
words,  or  in  any  words  ever  used  in  a  power  to4ease^ 
meant  that  the  tenant  for  life  should  lease  as  he  pleased; 
if  10,  he  might  lease  the  whole  fee  out  There  must 
be^  therefore,  some  decision  upon  the  power,  either  by  a 
jjodge  or  a  jury,  but  certainly  not  by  the  person  who  is 
10  execute  the  power.  For  my  own  part,  I  confess  I 
do  not  feel  th^  weight  of  that  argument  The  words 
tie  power,  which  might  have  been  put  in  instead  of  a 
power,  would  not  havb  been  more  usefol  or  expressive 
dian  the  word  a:  the  meaning  must  have  been' the 
sam^  whether  the  settlement  had  required  a  power,  or 
the  power  of  re^ntiy.  To  consider,  then,  the  real 
object  of  contest  The  words  of  the  settlement  are, 
^  and  so  as  there  be  contained  in  every  such  lease  a 
power  of  re»entry  for  non-payment  of  th^  rent  thereby 
to  be  reserved.''  The  objection  to  the  lease  is  divided 
mto  two  parts;  first,  that  the  power  of  re-entry  is  not 
giren  on  the  non-payment  of  the  rent,  but  at  an 
enlarged  period,  namely,  fift^n  days;  and,  secondly, 
it  is  said,  the  reversioner  cannot  entor,  if  there  is  a  suffi« 
cient  distress  on  the  premises.  If  either  of  these  ob- 
jections prevail,  it  is  fatal  to  the  title  of  the  defendant; 
sod  I  will  not  now  form  any  decisive  judgment,  if  my 
judgment  could  be  dedsive,  whether  an  enlargemoit  of 
the  time  would  be  fatal  to  this  lease.  It  seems  to  me, 
that  the  words  of  the  power  are  plain  and  specific.  If 
the  ancient  rent  was  to  be  reserved,  payable  at  the  usual 
times,  and  necessarily  on  a  given  day;  and  i£,  on  non- 

pay. 
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1819.       payment  at  that  day,  there  is  to  be  a  power  of  re-entry, 
-L^  ^'     it  imst  be  allowed,  that  the  power  to  lease  must  be  ob- 
Doa.  JsMSf    served  in  a  lease  intended  to  be  made  pursuant  to  that 
^^'"'"'       power  ;^  but  how  can  a  power  to  re-enter  at  Michaelmas 
he  consistent  with  a  power  to  rater  1 5  days  after  ?    The 
<rent  is  reserved  at  Michaelmas^  it  is  not,  therefore^  con- 
sistent with  that  relervation,  that  the  lessor  should  not 
enter  till  15  dayB  after  the  rent  becomes  due.    It  is  so 
iiur,  therefore^  derogatory  from  the  reversioner's  right  to 
te-enter,  and|  therefore,  as  it  seems  to  m^  in  substance 
not  within  the  power.    Then,  as  to  the  argument,  that 
a  hardship  is  thrown  upon  the  lessee^  I  must  deprecate 
any  consideration  upon  that  point.    The  judg^  are  to 
Expound  an  instrument  on  their  best  judgment,  without 
reference  to  the  hardship  on  the  one  aid^  or  the  other : 
but  what  hardship  can  be  stated,  which  does  not  belopg 
lo  both  parties  ?  for  the  reversioner  is  as  much  entitled 
40  comfdain,  if  he  has  not  the  property  according  to  tke 
intention  of  Lady  Vernon^  as  the  lessee  has,  if  he  mistake 
Ibe  title  to  his  lease;  but,  with  .this  difference^  that  be 
hqa  his  remedy  against  Lord  Vemon*%  estate,  (a)    Upon 
the  objection  with  respect  to  the  enlargement  of  the 
time,  I  should  certainly  have  great  difficulties,  before  I 
could  aver,  that,  in  my  opinion,  the  lessor  has  executed 
the  power  of  leasing  such  as  it  is  prescribed.     I  cannot 
feel  any  doubt,  except  that  which  I  feel  from  the  differ- 
ence of  opinion  expressed  by  learned  men;  because  this 
i$  a  power  of  re*eiytry,  in  case  the  rent  is  in  arrear  for 
15  days,  and  ncf  sufficient  distress  on  the  premises. 
Tlie  provisioi)  throws  on  the  reversioner  a  difficulty,  in 
my  opinion,    inconsistent  with  the    power  to   lease. 
Under  the  power  to  lease,  there  can  be  no  doubt,  that 
if  the  rent  was  unpaid  on  the  day  on  which  it  was  re- 
aervedi  or  take  it  15  days  after,  then  the  right  of 

(a)Se$mt€{a)aiaeif.^vOA. 
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re-entry  wm  giTCn^and  inleodedto  be  given;  ands  be-       1819. 
jond  all'dombt^  it  was  given  with  great  proprietyi  for  it 
will  be  the  fault  of  the  leMee*  if  he  suffer  his  rent  to  rua 
in  arrear:   he  may  pay  it  in  due    time;    but,  if  h^ 
nq^lects  to  do  80»  is  he  to  be  allowed}  by  s  ooatfiict  bcH 
tween  himself  and  the  tenant   for  life^  who    clain^ 
adver^ly  to  the  reversioner,  to  throw  upw  the  r^vev- 
doner  the  charge  of  employing  persons  to  examine  the 
premises  for  distrainable  property,  and  the  risk  of  losing 
his  ejectment  by  it?    Your  Lordships  capnot  forget  tbd 
inconveniences  pointed  out  by  the  Plaintiff^'s  counsel  lit 
the  course  of  his  ^gument»  and  we  cannpt  bnt  feel  thase 
difficulties.    I  confess,  it  seems  to  m0  to  be  n  monstrous 
proposition,  that  a  person,  who  ha^  not  the  authority 
given  him  by  his  right  to  lease^  may  impose  these  terms 
iq  oneration  of  the  reversion,  which  am  wtJfwiely  im 
convenient,  and  very  injurioMs-  to  the  interest  of  the 
reversioner.    Let  u^  next  look  to  the  otbei?  parts  Qfthe 
settlement     With  respect  to  a  great  part  of  the  estate^ 
the  power  of  re-entry  is  prescribed  in  a  different  form 
from  tha^. before  us.     I  do  not  know  that  this  wdgbp 
much.    Am  I  not  to  understand  in  the  oAher  parts  of 
the  deed,  that  when  Lady  Vernon,  fixed  the  right  of  r^ 
entry  for  28  days  after  the  rent  became  due;,  and  wh^n 
she  gave  the  lessee  no  day  after  the  rent  became  diie^ 
she  meant  that  the  vent  should  be  pai4  at  the  t^'nie 
fixed?    In  cMie  cose  she  gives  28  days|  and  in  the  other, 
,no  d^y  is  |^ven.    One  word  niore  as  to  the  power  imr 
mediately  under  consideratiop*    The  lease  of  the,  mines/ 
&C.,  and,  in^e^,  of  the  manorial  lands,  niust  be*  in  posr 
session,  and  not  in  rpversiou:    the  lease    under   th^ 
power  before  us  m^ybein  possession  oiiin  reversion^ 
Now  I  beg  the  particular  attention  of  tfie  Coiut  to  the 
distinction  heiec  how  could  the  sufficiency  i>r  insufiir 
ci^cy.  of  distress  e^  on  a  lease  in  reversion  ?    What 
distress  can  be  made  cp  a  tepfn^t  whoi  is  not  in  possca* 

sion, 
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1819.        sion^  and'  has  no  right  to  possession  for  20  years  to 
come;  and  can  it  be  imagined,  that  it  was  the  intention 
of  the  donor  of  this  power  to  lease,  to  give  another 
power,  adding  to  it  the  terms,  <*  you  shall  not  enter  if 
there  is  a  sufficient  distress,"  when  there  can  be  no  dis- 
tress?    Perhaps  it  may  be  said,  that  the  right  of  re- 
entry is  given  when  the  lessee  is  not  in  possession :  it  is 
80|  but  the  lessor  has  a  rights  in  consequence  of  the 
non-payment  of  rent,  to  re-enter  when  the  lessee  comes 
into  possession.     The  distress,  as  applied  to  this  lease, 
is  perfect  nonsense,  and  I  think  it  must  shew,  that  if  the 
parties  knew  what  they  were  writing,  they  could  not 
intend  to  insert  the  qualification  of  the  want  of  suffi- 
cient distress  in  a  lease  in  reversion :  if  the  donor  had 
said  so  in  the  power,  it  might  have  been  inserted  in  the 
lease.     Here,  it  is  said  to  be  a  reasonable  construction 
of  the  power  to  lease,  that  a  man  should  not  put  an  end 
to  it,  unless  it  be  in  the  case  of  no  sufficient  distress.     It 
seems  to  me^  that  to  apply  that  qualification  of  yrant  of 
sufficient  distress  to  such  a  case  as  this,  is  to  break  in 
very  much  upon  any  intention  of  the  parties,  of  which  I 
can  form  any  idea.     In  this  particular  case,  the  lease 
was  in  possession,  but  that  does  not  at  all  alter  the  con- 
struction of  the  power  as  to  leases  in  reversion.     I 
throw  this  out,    as  a  cu-cumstanpe^    amongst  others 
which  guides  us  to  the  intent  of  the  parties,  and  shews 
it  to  be  impossibly  that  the  settlor  could  have  relied 
on  the  power  of  distress  as  a  remedy  for  securing  the 
rent,   or,  on  any  other  remedy,  except  the  power  of 
re-entry,  during  such  time  as  the  estate  continues  in 
reversion.     In  the  way,  in  which  it  is  proposed  to  apply 
this  power,  the  parties  are  supposed  to '  have  intended 
to  enlarge  the  right  of  the  lessee.     All  must  allow,  that 
a  right  of  re-entry  was  intended,  if  the  rent  was  not 
paid,  but  if  there  be- a  sufficient  distress,  then  the  right 
of  re^^ntry  may  be  prevented  during  the^hole  residue 

II  of 
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of  the  term ;  so  that  the  tenant  for  life  who  has  received  '  1S19. 
the  fine,  premium,  or  foregift  of  20001.  (by  way  of  ex-  ^'^^'  ' 
ampley)  is  to  have  the  benefit  againist  the  reversioner,  to  I>eDL  Jsbsby  . 
the  end  of  the  term,  because  the  judges  of  the  land  have  sj^h 
said,  that  this  clause  shall  be  inserted  as  a  reasonable 
ciaos^  which  is  directly,  as  it  seems  to  me^  in  contradic* 
tion  of  the  intention  of  the  settler  of  the  estate^  because 
it  would  prevent  a  nyoitry,  which  beyond  all  doubt  was 
intended  to  operate  at  some  time,  if  the  rent  was  unpaid. 
Under  these  circumstances,  it  does  seem  to  me,  that  the 
settlor  conld  not  have  intended  that  any  re-entry,  except 
a  re-entry  instanter^  on  the  non-payment  of  the  rent, 
should  be  sufficient,  and  that  the  judgment  of  the  Court 
bdow  is  erroneous.  With  respect  to  the  other  question, 
whether  the  prior  leases  were  pn^rly  recdved  in  evi- 
deuoe,  I  shall  merely  refer  to  the  case  of  Bm/nham  v. 
Gwfs  Hospital^  and  the  other  cases  quoted  by  my  Bro- 
therPori ;  they  are  cases  with  which  my  brother  Graham 
and  myself  have  been  long  acquainted :  they  have  been 
acted  on  with  great  titkth  and  justice;  and  I  think  they 
have  settled,  that  the  former  leases  cannot  ^be  read,  to 
shew  what  was  the  intention  of  the  party.  With  respect 
to  Caxe  V  Day,  I  cannot  help  observing,  that  when  the 
case  was  made^  it  was  made  by  a  very  great  judge,  Sir 
WiUiam  Grata  s  and  I  observe,  that  if  Hotly  y.  Scot 
was  considered  as  a  decision  by  which  we  were  to  abide, 
it  is  very  singular,  that  that  learned  Judge  should  send 
the  case  with  the  same  particular  question.  It  is  quite 
clear,  that,  in  the  estimation  of  the  learned  person  who 
sat  on  that  Bench,,  and  the  counsel,  there  was  no  deci- 
sion upon  the  subgect;  and  the  Judges  of  the  Court  of 
King's  Bench  all  concurred  in  stopping  the  Plaintiff's. 
Counsel  in  his  reply,  and  in  expressing  their  opinion,, 
that  that  lease  was  void,  as  not  being  conformable  to  the 
power;  and  that  certainly  is,  according  to  ray  know- 
edge^  the  last  case  upon  the  subject  I,  therefore^^  con- 
cur 
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1819.       cvr  with  my  learned  Brotiier%»  Mn  Jhalke  PoriEry  and 
Mr»  Justice  Btarroug^* . 

Dallas  C*  J.  This  case,  has  been  lepeatedly  aif^ued 
at  the  bar4^  and  most  ably  in  each  instance;  and  the 
subject  has  been  exhaosted  in  observation  and  authorityT 
It  now  appears,  that»  not  only  the  two  Courts  differ  in 
opinion,  but,  that  there  is  a  diffiuenoe  between  the 
learned  judges  this  day  pvesant  also;  and  the  question^ 
whatever  the  result  may  be^  must,  therefere^  be  conndered 
aa  one  of  considerable  doubt  and  difficulty.  The  prin- 
ciples, which  apfdy  to  cases  of  this  description,  axe  not  ivt 
dispute,  and  the  leading  rule  has  been  already  stated  in 
the  ooune  of  this  day.  No  intent  can  be  im{died 
against  that  which  is  plainly  expressed;  but,  if  there 
be  a  donbt  upon  the  woxds,  the  conslruotioli  most  be 
n^easonabje^  andaeoordtng  to  the  inlay;  of  the  piurties^ 
as  it  is  to  be  collected  from  the  whole  instrument,  com^ 
paring  die  dt£fer^t  parts  with  each  other;  and,  I  say^ 
from  the  instrument,  becaussi  if  from  this  a  clear  in^i 
tent  can  be  collected,  a  Court  is  not  at  liberty  to  go  out 
of  it,  or  engraft  upcm  it  what  may  iqppear  to  itself  to  be 
reasonable;  for  this  would  be  not  to  construe,  but  to 
make  a  deed  for  the  party,  and  the  question  is,  not 
what  the  power  ought  to  have  been,  but  what  it 
is.  The  power  in  question  relates  to  leases  of  di£fi»' 
rent  descriptioDs,.  to  leases  determinafale  on  lives,  on 
whidi  the  ancient  rents  ace  to  be  reserved^  and  leasee 
for  years,  at  the  best  or  most  improved  rent.  The 
former  were  to  contain  a  proviso  for  re-entry  generally 
for  non-payment  of  rent,  the  latter  were  to  contain  a 
proviso  for  re-entry,  twenty-eight  days  after  the  reot 
should  be  in  arrear,  and  the  present  case  is  of  the  first 
description.  It  is  olgectsd,  that  the  dense  of  re-entry 
varies  from  that  lUreeted  by  the  power  in  two  respects : 
first,  by  makmg  the  right  of  re-entiy  to  arise  not  upon 
the  non-payment  of  rent  generally,    but  fifteen  d^ys 

after 
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after  «db  uom-fmymmiti  and^  seoondty,  by  giving  h       1819. 


mif  uk  cue  tlnre  sliall  be  m>  suficient  dktre»  found  on 
the  premiaeB^  or  any  port  tberaoL  I  sbaD examine  each  Deok  Jkun' 
of  these  ol^eetiDBe  wpwrately.  And^  fint^  as  to  dw  ^^ 
£Aaenda!fk  The  poiwer  ia  sileBt  is  diia  reipect,  d»» 
netiiiga  rif^tef  re-entffj  om  non-payment  of  rant,  and 
■yaig  nolbiaf  asove*  It  .has  not  been  contcndedy 
thHrti  if  die  lease  bad  fotkrwed  the  power,  and  thero 
had  bsea  110  menbom  of  tiasM^  the  ehuise  for  le-^ 
entiy  woidd  have  been  nnoertain^  or,  taking  it  t» 
be  ttfficienlly  urtum^  tbat  dn'right  arndd  not  hnve 
on  the  rent  becoming'in  arrear;  nor  has  it  been 
tbat  sndi.  vodd  not  have  been  m  good  exeeu* 
tioneftlw  power.  It  is  olear,  therefore^  that  ^  wordi 
added  pndm  an  eifcet  difbrent  from  that  wbieb  wottU 
hnnB  fbUoawdi  if  the  wmrdt  of  the  power  had  been  par- 
stnd;  and,  tkat  tbe  e£feet  is  to  convert  a  present  into  a 
right,  bi  tbe  case,  tberefere,  of  the  death  of  the 
fbr  fife,  tbe  right  of  the  reraainder-man  to  re- 
ater  finr  non-ps^ment  of  rent,  would  be  postponed  for 
fifteen  di^  beyond  the  time^  when  it  woidd  have  arisen^ 
if  the  words  of  the  power  bad  been  Mlowed.  Cote 
Uttktam^  a.  325.,  has  been  this  day  referred  to  in  snp- 
poit  of  tbe  lease ;  bat  I  understand'  it  differently ;  for 
die  distfaiction' is  taken  between  a  right  to  re-enter  ge- 
nerally en  nen*pajmeot  of  rent,  and  a  right  to  re-enter 
sfter  a  specified  time^  wbicb,  in  tbe  hitter  caee^  it  is 
siid^  mwt  depend  on  the  time  specified  in  the  condi* 
tioD,  and  is,  therefore^  prions,  being  matter  of  agrees 
nmt  in  eaob  caae between  the  parties;  thus,  excluding 
the  notion,  that  dure  is  such  atbing  as  reaeonaUe  time 
ebstnctedly  considered.  It  is  to  be  consklered,  dieni. 
en  what  grounds  die  proviso  in  thit  case  can  be  teid  to 
be  a  dhe  eabecution  of  the  power ;  and  the  first  ground 
I  takeie  tbis :  it  is  said^  tbat  as  the  power  directed  a 
Voi-L  P  'pro. 
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1819.        proviso  fi>r  re-entry  on  non-payment  of  rent  generaify, 

j^^ '        and  without  specification  as  to  tim^  it  must  be  intoaded, 

Oem.  Jersbt    that  a  reasonable  right  of  re-entry  was  intended,  and 

^^^  that  the  time  given   is   a  reasonable  time.      But  -  to 

this  I  cannot  agree;  it  is  an   intendment  against  ex- 
press words,  and  words  of  clear  and  definite  meaning, 
for  the  right  of  re-entry  is  to  accrue  on  non-payment  of 
rent ;  and  the  time^  when  a  right  is  to  attach,  is  as  well 
specified  by  the  occSUrrence  of  an  event,  as  if.  time  it- 
self were  expressly  mentioned,  and  here  the  event,  is 
specified;   namely,    the  non-payment  of  rent.    It  is, 
however,  said,  that  the  intention  of  the  party  is  to  be 
considered ;  and,  that  it  is  wireasonable  to  suppose  that 
he  could  have  meant  a  provision  of  such  harshness,  as, 
that  a  tenant  should  be  gected,  the  very  moment  his  rent 
was  in,  arrear:  but  the  intention  of  the  party  is  only  to  be 
considered,  as  it  is  to  be  collected  from  the  instrument 
itself,  and  on  the  instrument  so  cohsidered,  I  can  enter- 
tain no  doubt  what  the  party  meant;  because  he  ha%  to 
my   understanding,  made    use  of  plain   and  sensible 
words.     But^  supposing  it  to  be  a  provision  of  harsh* 
ness,  thoughlhis  would  be  £air  to  urge,  if  the  words  of 
the  power  were  doubtful,  and   I  agree,  therefore,  it  is 
fairly  urged  by  those  who  so  consider  them,  yet, .  if  the 
words  be  sufficiently  clear,  we  are  not  at  liberty  to  enter 
into  the  consideration  of  harshness,  and  still  less,*  to  set 
up  whatever  our  notion  of  harshness  may  be^  to  justify 
a  departure  from  the  power.     What  the  power  orders 
to  be  done  must  be  done  for  this  one  reason,  of  itsdf 
sufficient,  that  it  does  so  order.     It  is  next  urged,  that 
looking  to  other  provisions  in  the  same  deed,  and  ap- 
plying them  to  the  question  of  intention,  the  power 
must  be  taken  to  intend,  what  the  party  executing  it 
has  in  eflect  done;  and,  when  twenty-eight  days  are" ex- 
pressly ordered  to  be  given  in  the  case,  of  leases  for 
years,  in  which  the  rent  would  be  of  real  valui^-  can  it 

IS  be 
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be  supposed,  it  is  asked,  that  in  case  of  a  rent  merely        IB  19* 
nominal,  a  right  for  immediate  entry  would  be  inten-         W  "  ^ 
tionally  prescribed?     Ckxnparing,    therefore,  the  two  Dem.  Jersey 
cases,  it  is  said,  the  proviso  was  intended  to  give  time       ^  *"' 
VOL  each  instance,  and  that  the  reason  would  be  stronger 
ior  postponing  the  right  of  re-entry  in  the  former,  and 
making  it  immediate  in  the  latter  insfanoe.  •  But  hero 
again,  protesting  against  departing  from  .plain  words, 
and  suf^posing  myself  at  liberty  to  consider  what  the  in** 
tcQtion  was,  on  what  ground  am  I  to  infer,  that  it  was 
intended  to  give  fifteen  days  for  payment  of  rent,  in  a  caso 
in  which  the  power  says  nothing  of  the  kind,  because, 
in  another  case,  and  of  a  different  description,  time  is 
given,  when,  it  is  said,  there  was  less  reason  for  giving 
it?  On  all  Intimate  grounds  of  construction  I  feel 
myself  bound  to  reason  differently.     If  the  party  dis- 
tinguishes for  himself  I  aln  not  at  liberty  to  destroy 
the  distinction:  nothing  being  said  as  to  time  in  the 
one  cas^  and  time  being  given  in  another,  proves  at 
least  that  time  was  under  consideration  ;  and  even .  i^^ 
in  the  case  of  a  single  proviso,  a  reasonable  time  from 
tbe  generality  of  the  power  could  be  implied,  I  should 
say  that  emphatically,  in  this  case,  it  cannot  be  unplied,. 
Jbecause  the  second  provision,  if  to  operate  at  all,  throws 
Ij^t  upon  the  first,  and  shews,  that  when  time  was  in-, 
tended,  to  be  given  it  is  so  expressed.    Thus  the  case, 
appears  to. me  on  principle;  hut  Jones  w.  Veniy  has  ^ 

been  cited,  as  shewing  that  where  the  power  directs 
generally  a  clause  for  re-entry,  a  reasonable  time  may 
be  implied,  although  the  power  is  silent  in  this  respect.. 
All,  however,  that  case  proves,  is,  that  it  was  done  tn  the 
particular  instance  without  objection;  but,  what  tbe 
decision  would  have  been,  if  the  objection  had  been 
made  then,  as  it  is  made  now,  we  can  only  conjecture 
one  way  or  the  other,  as  we  think  that  it  ought  now  to 
P  2  succeed 
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1819.  succeed  or  fail.  It  leaves  the  qaestion,  therefore,  aa  a 
'"^Qg^  question  altogether  new,  this  being  the  only  case  re- 
Deni.  Jersey  ferred  to ;  and  on  principle  I  am  at  a  loss  to  under- 
stand, how  it  caA  be  taken  as  universally  true,  that 
when  a  power  prescribes  a  proviso  for  re-entry  on  non- 
payment of  rent,  but  is  silent  as  to  time,  the  power, 
because  it  is' silent,  must  be  taken  to  speak.  And  what 
is  reasonable  time?  Is  it  to  be  treated  as  matter  of  fact, 
or  matter  of  law  ?  Is  it  for  the  jury,  in  the  iGrst  instance^ 
or  for  the  judge  ?  How  is  it  to  be  ascertained  what  time  is 
reasonable  ?  On  looking  through  the  reported  cases,  in 
which  it  occurs  as  matter  of  express  condition,  we  diall 
find  it  different  in  almost  every  different  case :  it  is  so 
here ;  as  to  one  set  of  leases  fifteen  days  are  given,  in 
the  other  28 ;  shall  i  say  it  is  reasonable  in  the  former, 
and  unreasonable  in  the  latter,  or  what  measure  am  I 
to  take?  In  the  cases  in  the  books,  it  is  sometimes  15 
days,  sometimes  20,  sometimes  42,  sometimes  60,  in 
short,  mere  matter  of  convention,  and,  therefore,  pecu- 
liar to  each.  Will  any  of  these  cases  furnish  the  rtile, 
if  not,  what  other  cases  are  we  to  look  to,  or  where  is 
the  line  to  be  drawn?  These  are  difficulties  which 
press  forcibly  on  my  mind.  It  is  said,  however,  that 
th^  party  to  execute  the  power  is  to  be  the  judge  of 
what  is  reasonable,  and  so  he  may  be  in  the  first  in- 
stance, if  directed  so  to  do,  but  if  otherwise,  I  should 
scarcely  think  it  ought  to  be  so  left.  But,  he  it  so,  the 
difficulty  remains  the  same;  for,  on  a  question  arising 
between  hitn  and  the  remainder-man,  who  is  to  decide^ 
but  a  jury  or  the  Court?  The  same  difficulty  occurs  as 
to  amount.  Is  it  to  apply  to  two  pounds,  five  pounds, 
or  any,  and  if  so,  what  sum?  The  difficulty  in  drawing 
a  line  as  to  time  applies  also  to  rent.  These  are  ob- 
jections, to  which  I  cannot  easily  find  an  answer.  On 
the  other  hand,  the  line  seems  plain  and  direct;  when 
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parties  have  spoken  for  themselves,  let  Courts  abide        1819. 
by  what  they  have  said :  but  when  words  are  plear,  to         dI^ 
seek  in  a  doubtful  construction  for  an  uncertain  intent)  Dem.  jEsaxr 
in  order  to  get  rid  of  what  may  appear  harsh,  will  only       ^  ^' 
lead  to  iit^alioOf  conjecture,   vexation,  and  ruinous 
expenoe ;  in  a  word,  to  all  which  this  case  has  already 
manifested,  and  will  more  fully  display,  before  it  shall 
have  attained  its  close.     We  are  told,  however,  j^bat  if 
this  objection  were  now  to  prevail,  it  would  invalidate 
a  great  number  of  leases  granted  under  powers  in  this 
kingdom.     The  fact  may  possibly  be  so,  and  this  con** 
sideration  demands  caution.     I  wish,  therefore,  to  avoi^ 
deciding  expressly  on  this  ground,  whatever  may  be  my 
view  of  the  subject,  as  there  is  another,  which,  taken  singly, 
isdeci^ve  to.  found  the  opinion  which  I  form.     Ai^  this 
brings  me  to  the  remaining  ol^ection,  viz.  that  part  of  the 
power  which  relates  to  there  being  no  sufficientdistrais  on 
the  premises.     And  here  again  the  ground  taken  is  only 
an  extension  of  the  former  ground  :  it  is  a  wider  stridp 
of  the  same  exceptionable  soru     All  the  former  observ- 
ations apply,  therefore,  with  increased    force,    and  I 
shall  content  myself  with  referring  to  them.     It  will 
scarcely  be  said,  after  the  case,  to  which  we  have  been 
referred.  Bees  v.  King,  in  which  there  was  such  a  pro- 
viso in  the  lease,  and  the  party  was  nonsuited,  for  not 
proving  that  he  had  searched  every  part  of  the  premises, 
a  single  cottage   remaining   unsearqhed,   that  such  a 
daase  is  of  indifferent  or  immaterial  operation.      On 
what  gronnd  then  is  it  now  sought  .to   be  justified  ?  ' 
First,  it  is  said,  that  it  does  no  more  than  the  law  would 
do  without  it,  and,  that  therefore,   by  analogy,  it  is 
reasonable :  but  to  this  I  answer,  then  leave  it  to  the 
law ;  i^  by  law,  the  party  will  be  on  the  same  footing, 
in  effect,  without  these  words,  as  with  them,  why  in- 

tipdbce  them?  It  is  said*  however,  that  a  clause  of 
P  3  re-entry 
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18 id.        re-entry  for  rent  in    arrear  is  considered  as   in   tiie 
^      -  - '     natiite  of  a  mere  security  for  rent ;  that,  supposing  entry 

Dem.  JzasET    to  have  been  made^  still,  if  not  submitted  to,  an  gect- 

'^'  ment  must  be  birought,  and  then,  that  by  the  statute, 

on  payment  of  the  arrears  of  rent,  and  all  the  costs, 

•  the  proceedings  would  be  staid,  and  thus  the  right  to 

re-enter  be  destroyed.  To  this  it  is  added,  that,  by 
the  same  statute,  th<^  landlord  must  prove/  thaf  there 
was  no  sufficient  distress  on  the  premises,  so  that  the 
law  itself  subjects  him  to  the  necessity  of  searching  for 
a  distress,  before  his  right  to  re-enter  can  avail.  And 
this  is  true,  applied  to  a  proceeding  under  the  statute, 
and  if  a  party  shall  eleet  not  to  re-enter  under  his 
right,  but  shall  avail  himself  of  the  statute^  in  obtaining 
the  benefit,  he  must  take  upon  himself  the^  burthen, 
and  proves  because  the  law  upon  which  he  proceeds 
says  he  must  prove,  that  there  was  not  a  sufficient  dis* 
tress.  But  if  he  choose  to  stand  updn  his  stipulated 
right,  and  take  the  chance  of  all  the  difficulties  which 
may  attend  demand  and  re-entry  at  common  law  as 
applied  to  such  right,  he  is  not  bound  to  distrain,  and 
in  this  respect  he  may  choose  for  himself.  .  On  the 
other  hand,  the  tenant  may  get  rid  of  the  right  to  re- 
enter, by  paying  up  the  arrears  of  rent  with  costs,  but 
he  may  not  do  this,  or  he  may  not  be  able  to  do  it,  and,^ 
in .  either  case,  the  landlord  succeeds  without  having 
been  boupd  to  search  for  a  distress,  and;  where  he  sti- 
pulates not  to  be  so  bound,  it  is  competent  to  him  so 
to  do :  so  it  would  be  under  the  statute  in  the  case  of 
a  valid  lease,  but,  h^re,  the  question  is  upon  the  validity 
of  the  lease  itself  which  depends  on  a  due  execution 
of  the  power;  though,  I  admit,  tl>e  argument  is  only 
urged  to  shew,  firom  a  supposed  analoory,  that  the  pro- 
viso in  question*  is  not  incousistent  with  a  due .  crea- 
tion oft  the  power.       But   this   doctrine  was  equally 

resorted 
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resorted  to  in  the  case  of  Coxt  ▼•  Dmf^     It  was  said,        1819. 
<<  inasmuch  as  the  tenant  coming  in  and  paying  the  ar-        '   '  "^^ 
rears  and  costs  would  be  relieved,  such  a  clause  is  now  jy^^^^  Jeeset 
beoome  merely  a  clause  in  terraremT    But  Lord  JS&n-  ^ 

bartmgkj  interrupting  the  counsel,  obstrred,  <<  surely  the 
direct  power  of  re-entry  is  more  beneficial  to  the  land- 
lord, and  the  -  yery  statute  itself  shews  the  difierencew'^ 
The  case  of  HMley  y.  Scot  has  however  been  referred 
to,  as  an  authority  in  fiivour  of  this  part  of  the  cas^  and 
obscurely  as  we  have  it  reported,  and  the  particu^ 
point  not  being  at  all  adverted  to  in  the  decision,  still 
as  the  decision  must  have  been  diflerent,  if  the  objection 
now  made  had  been  deemed  a  valid  objection,  I  think 
it  in  &irnes8  may  be  taken  to  be  so :  as  far  as  we*  can 
trace  what  it  was,  it  was  a  decision  in  &vour  of,  a  power 
fflmilar  to  the  present.    But  giving  all  the  weight  that 
can  belong  to  this  case  in  point  of  authority,  still,  as 
a  single  case,  and  a  case  so  imperfectly  reported,  and 
so  militating,  as  it  seems  to  me,  (and  I  speak  it  with 
deferaice,)  with  first  principles,  I  should  not  feel  dis- 
posed to*  subscribe  to  it,  if  it  were  not  opposed  by  any 
other  decision,  but  which. I  conceive  it  to  be  by  Coxe  v. 
Dmfj  on  which  so  much  has  been  already  observed,  that 
{  shall  not  feel  it  necessary  to  dwell  long  on  it     It  is 
in  point,  unless  the  present  case  can  be  distinguished 
from  it  on  the  grounds  on  which  a  iiistinction  has  been 
endeavoured  to  be  raised :  I  shall  therefore  examine  ^ 
whether  these  grounds  are  sufficient  so  to  distinguish  it. 
And,  first,  it  is  said,  that  in  the  case  of  Coa:e  v*  ZXzy, 
the  Court  had  only  to  construe  a  power  prescribing  a 
fight  of  re-entry  as  applicable  to  a  particular  lease ;  but, 
thst,  in  this  case,  it  is  a  question  of  intention  to  be 
determined  on  a  comparison  of  distinct  provisions^  and, 
that,  from    such  comparison,  the  conclusion  results, 
that  the  power  must  have  intended   the  proviso  in 

question 
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"V,     queBtiw  to  be  such  as  it  is  ibund  in  tbe  lease,     i  wiH 
MOt  oepeat  what  I  biive  alueady  said  in  this  respect: 
I  deny  diat  there  is  any  ambiguity,   or   any  gene- 
rality to  give  discretion  or  call  for  iiRplication,  or  intend- 
jaent,  aad  even  comparing  the  separate  provisioji  with  a 
viev  to  get  at  intention,  if  intention  were  doubtful  on  tbe 
precise  words,  the  reasons  become  stronger  in  my  view  of 
them,  against  adding  the  words  in  question.    The  next 
ground  resorted  to  is  tbe  ground  of  the  fornix  leases, 
which,  it  is  contended,  areadmissible'evidenoe,  and  whieh 
leases  contain  a  proviso  precisely  similar  to  tbe  present, 
as  applied  to  the  property  in  question.     It  seems  scarce- 
ly necessary  to  say^  for  it  follows  as  a  consequence  iran 
«n  I  have  hitherto  observed,  tbait,  in  my  opinion,  the^ 
leases  are  not  admissible  where  no  uncertainty  results 
from  generality,  and  where  nothing  is  left  deficient  in 
point  of  expnession.   Where  there  is  no  referience  to  any 
matter  dehors  the  instrument  itself,  recourse  cannot  be 
liad  to  foreign  matter ;  and  I  think  no  uncertainty  or 
ambiguity  ibdongs  to  the  instrument  in  question,  nor 
are   there    any    words    of    reference    to    connect   it 
vrith  any  other    whatever   in  this   respiect      But  not 
so  in  other  respects ;  for,  as  to  the  rent,  when  former 
leases  are  intended  to  govern,  they  are  expressly  referred 
to,  and  it  is  said   <<  the  ancient  rent,"  that  is,  the  rent 
now  reserved  by  subsisting  leases  shall  be  the  rent  under 
this,  present  power.    So,  as  to  the  power  given  to  let 
leases  of  mines ;  they  are  directed  to  have  the  proper 
and  usual  co^nenants,  such  as  are  usually  inserted  in  simi- 
lar leases :  but,  as  to  the  proviso  for  i-e-eiitiy  on  non- 
payment of  rent,  there  is  ao  areference  to  any  other  lease, 
nor  any  words  making  it  necessary  to  refer  to  any  nuU- 
ter,  extrinsic  to  the  instrument.     But,  for  the  purpose 
of  argument,  take  the  leases  as  admitted,  how  do  they 
remote  the  difficulty?  Because  in  former  leases  not  re- 
13  ferred 
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terred  to^  or  even  pointed  at,  there  is  a  provirion  of  a        1819. 
particular  description,  shewing,  that  when  a  right  of  rcN 
entry  was  intended  to  be  sal^cted  1x>  the  want  of  «  bii& 
fieieat  distress,  it  is  so  expressed ;  does  it  fbilow^  thai 
in  a  subsequent  lease  the  same  thing  is,  therefore^  to 
h6  implkd  when  not  eiKpressod  ?  Even  anpposiog  the 
former  leases  to  have  been  made  under  a  sunflar  powarr 
still,  it  would  only  shift  the  question  from,  this  lease  to 
Chose,  or,  taking  it  that  lh»  parlies,  by  acquiescing  in 
snch  leases,  have  put  by  their  own  words,  it  wiU  only  fidi 
within  the  rule,  that  what  is  matter  of  legal  construc- 
tion cannot  receive  a  different  construction  from  the 
cmiduct  of  the  parties  concerned.     The  leases,  if  let  in, 
would  with  me  leave  the  difficulty  where  it  was,  pro* 
ceeding  on  what  I  deem  grounds  of  legitimate  reason- 
ing; but  it  is  enough  to  say,  that  for  the  reasons  already 
given,  I  hold  them  to  be  inadmissible.    Even  if,  looking 
out  of  the  instrument  I  should  conjecture  that  the 
maker  of  the  power  did  so  intend,  and  would  have  so 
said,  if  his  attention  had  been  drawn  to  the  subject,  it 
would  not  be  a  conjecture  on  which  I  should  feel  my- 
self at  liberty  to  act ;  but  to  this  case,  as  to  many  that 
have  gone  before,  and  many  that  in  all  probability 
will  follow,  the  important  principle  must  be  applied, 
that  the  intent  is  to  be  the  rule  of  construction,  if  the 
words  will  bear  it  out ;  but,  if  the  force  of  the  words 
be  such,  that  the  intent  cannot  be  complied  with,  the 
rule  of  law  must  take  place,  and  the  words  prevail.    A 
single  observation  on  the  case  of  Coxe  v.  Day.    I  ad- 
mit it  must  be  taken,  that,  in  th^  opinion  of  the  Court 
below,  that  case  and  the  present  are  dissimilar ;  but,  as 
I  cannot  distinguish  them  on  the  grounds  on  which 
the  decision  proceeded  there,  or  the  argument  has  been 
re&ted  here,  the  distinction,  to  my  judgment,  &ils  alto- 
gether ;   and  Coxe  v.  Dc^  itsdf,   being  considered  by 

me 


^18  CASES  IN  EASTER  TERM»  &<x 

1819.       me  as  properly  decided,  becomes  with  me  an  authority 

'  -jT  "- '     in  point    On  the  only  remaining  ground,  the  genenii 

Dam.jEB8ET  eUuse  for  re-entry  in  the  concluding  part  of  the  lease, 

V-  having  delivered  my  opinion   so  fiilly  on   the  other 

points,  and  deeming  t)iis  less  material,  and  more  poF- 

ticttlarly  so,,  as  no  reliance  has  been  put  upon  it,  in  the 

course  of  the  several  opinions  delivered  this  day,  I  shall' 

content  myself  with  referring  to  what  has  already  been^ 

said.   ;  The  result  is,  that  the  judgment  oF  the  Coart  oC 

King's  Bench  most  be  reversed. 
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1819. 

Gorton  and  Another,  Executors,  v.  DtsoM       JUa^a4. 
and  Another,  Executors. 

npHE  Plaintiffi  were  the  executors  of  Mary  Sandjbrdf  Where  the  De* 
deceased;   the  Defendants  were   the  executors  of  f^^^^^T' 
James  Holland^  deceased,  who  was  executor  of  Frances  to  pnxluce  the 
ifotfaaii^deceased.  probate  of  the 

This  was  an  action  for  money  bad  and  rteeived  by  ^^r^^ 
James  HoUand^  ia  his  life-time,  to  tlie  use  of  Mary  fused  to  pro- 
San^brdy  in  her  lifetime.    The  Defendants  pleaded  ^"«A««™i 
nnt,  the  general  issue;  secondly)  non  assumpsit  tnfra  sex  instrument, 
wmos  s  and,  lastly,  a  plea  of  set-off.    The  Plaintifls  took  produced  by 
issue  on  these  pleas.     At  the  trial  at  the  Middlesex  sit*  1]^^  ecc^u* 
tings  after  Hilaty  termf  1819,  before  Dallas  C.  J. ^  it  t]calcourt,pur« 
appeared,  ^SLt  Prattces  HeOand  had  bequeathed  120(M.  SJ^fJ^^^^^^ 
to  Mtay  Sandjbrdj  and  that  James  HoUatul  had  made  Defendant's 
his  will,  and  therein  acknowledged,  that  he  had  re-  5»tator,and 
ceired  this  sum  of  1200/.  for  the  use  of  Mary  Sdnd^  officttvasbeln* 
Jbrd.    Notice  was  given  to  the  Defendants  to  produce  the  instmmeur 
die  probate,  but  no  evidence  was  given  to-  prove  that  ^1*^^?!?* 
the  probate  was  in  the  possession  of  the  Defendants :  the  gnnted  to  the 
probate  was  not  produced.     An  officer  of  the  spiritual  ^Defendants, 
court  of  Chester  produced  a  document,  purporting  to  be  j^^  ,^^^^  ^ 
the  original  will  o(  James  Holland^  and  bearing  the  seal  the  value  of 

of  the  ecclesiastical  court  of  Chesltr;  by  which  will,  after  *^f  f"^^  ?^** 
L  .  ,  .       .       ^*         «  admissible  m 

bequeathmg  an  annuity  to   his  sister  Mary  Sandjbrdf  evidence  in 


an 


the  testator  declared   **  that  the  annuity  so  given  her  *^***>"  again«r 
^'  was  to  be  in  full  discharge,  and  she  was  to  accept  the  ^^^  for  money 
^  same,  in  foil  satisfaction  and  extinguishment  of  a  had  and  re- 

"  certain  debt  or  sum  of  1200/.,  in  which  he  stood  in-  "^^  ^7  ^^^ 

testator  m  his 

life-time. 
The  Court  entertained  the  aigumenty  notwithstanding  there  had  been  an  injunr. 
tJon  in  the  Court  of  Exchequer  against  further  proceeding  in  this  court. 

Vol.!.  Q  «debted 
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^  debted  to  her,  as  and  for  a  kgacyf  theretofore  be- 
<<  queathed  to  her  by  the  testator's  late  aunt  Fnmees 
<<  Holland^  and  for  which  the  legatee  was  to  execute  a 
*<  good  and  valid  release  to  the  testator's  other  executors 
<<  accordingly,  as  soon  as  might  be  after  his'  decease;" 
and  the  plaintiff  relied  on  this^  as  an  acknowledgment 
by  the  Defendant's  testator,  that  he  had  received  thb 
money  to  the  use  of  the  Plaintiff's  testatrix.  HvUodc 
Seijt.  for  the  Defendigits  made  two  objections;  first, 
that  the  will  ought  to  have  been  proved  by  one  of 
the  subscribing  witnesses,  and  that,  the  probate  not 
being  produced,  the  next  best  evidence  was  the  act  of 
ihe  spiritual  court,  which  was  not  produced;  secondly, 
that  this  was,  in  effect,  an  action  for  a  legacy,  for  which, 
according  to  Deeks  v.  Sirutt  (a),  an  action  at  law  would 
not  li^  and,  more  particularly,  an  action  for  money  had 
and  received.  DdUa$  C.  J.  held,  that*the  will,  as  pro- 
duced, was  admissible  as  secondary  evidence^  because 
the  probate,  which  was  the  best  evidence  was  not  pro- 
duced by  the  Defendants ;  and,  secondly,  that  the  sum 
in  question  was  money  had  and  received  in  the  hands  of 
the  testator.  His  Lordship,  however,,  saved  both  points. 
Verdict  for  the  Plmntiff,  damages  12002. 


Huttock  Serjt  accordingly,  on  a  former  day,  had  ob- 
tained a  rule  nisi  to  set  aside  the  verdict,  and  enter  s 
nonsuit  on  the  first  pomt  only. 

Lens  Seijt.  hedtated  to  shew  cause  against  the  ruk^ 
on  the  ground,  that  the  Defendant  had  obtained  an  in- 
junction in  the  Exchequer  against  further  proceedings  in 
this  Court,  and  that  his  client  was  apprehensive^  that  the 
rule  in  that  court  was  different  from  the  rule  in  the 
Ckmrt  of  Qiancery,  (where  the  effect  of  the  ingnndKiD 


(a)  s  r.  J^  690. 


only 


Rich  AADSOM  J.  If  the  Defendants  have  acted  on  this 
as  being  the  instmment  whereof  they  have  obtained 
probate^  as  of  the  will  of  the  testator  whom  they  repre- 
seoty  is  not  this  instrument  evidence  to  shew,  that  this 
pqier,  of  which  it  is  stated  that  they  have  obtained 
probate,  was  the  writing  of  the  testator,  and  is  it  not 
proof  of  that  fact,  as  against  them  ? 

IMlock  Seijt.  admitted,  that,  if  the  document  now 
produced  was  to  be  taken  as  proof,  that  the  Defend- 
ante  had  treated  this  paper  as  the  will  of  the  testator, 
he  could  not  ilrgue  that  this  will  would  not  be  evidence 
against  them ;  but  there  was  no  proof  of  the  identity  of 
the  testator,  or,  that  the  Defendants  are  the  same  Dyson 
Q  %  and 


m  THE  FIFTT-mNTH  YeaR  OF  GEORGE  III.  221 

only  is,  to  restrain  execution  in  an  action  already  com-  181 9. 
menced,  but  not  to  prohibit  the  Plaintiff  from  pro- 
ceeding to  judgment;}  and,  that  he  should  incur  a  con. 
tempt  of  the  Court  of  Exchequer  in  discussing  the  rule. 
The  Court,  however,  considering  this  apprehension  as 
unfiNinded,  and  entertaining  the  argument.  Lens  relied 
on  the  will,  which,  as  it  appeared  by  a  fac-simile  copy 
now  produced  in  court,  bore  on  it  an  indorsement, 
made  by  the  officer  of  the  ecclesiastical  court,  pur- 
porting that  probate  had  been  granted  to  the  Defend- 
ants upon  that  instrument,  as  the  will  of  James  Hcl^ 
bmdf  and,  that  the  Defendants  Jiad  made  oath  of  the 
value  of  the  effects  accordingly. 

Dallas  C.  J.  The  ground,  on  which  I  admitted  this 
instrument  at  the  time  of  the  trial,  was,  that  it  was  ae- 
ecKidaiy  evidence^  the  probate  being  the  best ;  and,  not 
landiog  myaelf  to  decide  whether  it  would  be  good  as 
original  evidence,  I  thought  that,  under  the  circum- 
it  ought  to  be  received. 
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aiid  EllioU  who  took  out  probate.  But  the  Court  in- 
timating their  coUectiye  opinion,  that  the  instrument  was 
properly  given  in  evidence^ 

The  rule  was  discharged. 


jliaj  %4.  TroTMAN  v.  HolDBR. 

Where  one  <rf  HPRESPASS,  qitare  clausimJregiL     Pl^as,  first,  gene- 
W     d^"**  ral  issue,  and  issue  thereon ;  second,  right  of  way ; 

die  Defendant,  third,  liberum  tenementum.  The  replication  traversed  the 
he  is  not  en-  second  and  third  pleas,  and  new  assigned.  Issue  was 
cosu  on  that  taken  on  the  right  of  way,  on  liberum  tenemetUum^  and 
issuei  thought  on  the  new  assignment.  The  cause  was  entered  the  first 
*f  th^S^n"^  on  the  paper  at  the  Gloucester  Spring  assizes  in  1818, 
tiff's  with-  but  the  Plaintiff,  having  discovered  an  error  in  the  name 
drawing  his  Qp  ^^  parish,  withdrew  his  record,  obtained  leave  to 
assizes,  for  the  amend,  and  then  re-entered  his  record,  by  which  means 
'purpose  of  an    his  cause  stood  the  twenty-third  in   the  cause->paper. 

amendment,  r^^  cause  was  finally  referred  to  a  barrister  who  made 

and  re-enter-  -^ 

ingit,  the  bis  award  in  respect  of  the  several  issues,  as  fellows; 

Defendant's  fi^gf^  ^i,g  general  issue,  (without  any  dami^es,)  for  the 

obliged  to  Plaintiff;  second,  the  right  of  way,  for  the  Defendant; 

wait  several  -third,  the  issue  taken  on  the  plea  of  liberum  tenementumi 

^  Jhc^  (wi*ott^  «y  damages,)  for  the  Plaintiff;  fourtli,  the  issue 

wonld  other-  taken  on  the  new  assignment,  (with  I5.  damages,)  for  the 

wise  have  Plaintiff. 


done. 


Lens  Serjt,  on  a  forn^er  day,  had  obtained  a  rule 
nisi  for  the  prothonotary  to  tax  the  Plaintiff  the  full 
costs  of  his  cause,  with  the  deduction  of  the  costs  on 
the  issue  found  for  the  Defendant,  by  not  allowing  to 
the  Plaintiff  any  costs  on  that  issue. 

Vaugfian  Serjt.  now  shewed  cause  against  the  rule, 
and  contended,  that  the  Defendant  was  entitled  to  his 

costs, 
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costs,  at  least  on  the  issue  which  had  been  awaMed  in  his 
favour.  He  argued,  that  it  would  be  a  great  injustice 
to  make  the  Defendant  bear  the  costs  of  the  whol^  after 
he  had  succeeded  in  the  most  material  point  of  the 
cause ;  and,  especially,  in  this  case,  where,  in  consequence 
of  the  amendment  which  had  been  allowed,  a  large 
body  of  the  Defendant's  witnesses  became  wholly  unne- 
cessary. Another  consequence,  too,  of  that  amendment, 
was,  that  the  Defendant's  witnesses,  instead  of  being  dis- 
charged on  the  first  day  of  the  assizes,  were  obliged  to 
watt  six  or  seven  days,  the  cause  having  been  removed 
from  the  top  of  the  list  almost  to  the  end  of  it.  He 
then  cited  Gregory  v.  Ormerod  {a). 


IS\9. 


Lensj  in  support  of  his  rule,  cited  Martin  v.  Fo/- 
lance  (6),  as  directly  in  point,  Jsser  v.  Finch  {c\  and 
BeaU  V.  Moor  {d)» 

The  G>urt  asked  if  there  were  any  case^  where  one  of 
many  issues  was  found  for  the  Defendant,  in  which  the 
Plamtiff  was  obliged  to  pay  the  costs  on  that  issue  to  the 
Defendant,  and  they  cited  Postan  v.  Stanway  {e)  to  the 
contrary.  The  prothonotary  said,  that  this  was  never 
done,  except  in  actions  of  replevin,  where  both  parties  are 
actors ;  that  formerly,  in  this  Court,  the  Plaintiff^  if  he 
succeeded  on  one  issue,  had  costs  on  aU :  now,  he  only 
had  the  costs  of  those  issues  on  which  he  succeeded ;  but 
the  Defendant  did  not  receive  the  costs  of  those  issues, 
on  which  the  Plaintiff  failed,  unless  he  failed  altogetlier. 


The  Court  considered  themselves  as  bound  by  autho- 
rities acquiesced  in  so  long,  and  made  the 

Rule  absolute^ 


[a)  Attte^  IV.  98. 
(h)  1  Eajty  zso* 
(0  %  Lev.  a34* 


(e)  5  Eojtf  %6u 


Q8 
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Dalby  v.  Hirst. 


An  usage  for 
the  landlord 
to  pay  a  sum 
in  compens- 
ation to  the 
off-going  te- 
nant, for  Ur 
bour  and 
expence  he- 


^SSUMPSIT,  The  declaration  stated,  that  on  the 
2d  of  Mayj  1800,  the  Plaintiff  became  tenant  to 
Samttel  Elam  of  a  farm,  containing  forty  acres,  in  the 
parish  of  Bradford^  in  the  county  of  YbrXr,  the  reversion 
of  the  said  farm  being  in  5.  £.,  and  so  continued  till  the 
1st  o\  January ^  1807,  when  the  reversion  became  vested 
stoweTbyhim  ^^  Joseph  Hirst  by  assignment,  whose  tenant  Plaintiff 
in  tilling,  fal-  then  became,  and  so  continued  till  the  1st  oi  December^ 
J  81 6,  when  J.  H.  died,  and  the  reversion  vested  in  the 
Defendant,  then  being  the  son  of  J.  H.j  and,  that  the 
Plaintiff  became  tenant  of  the  farm  to  the  De&ndast 
That,  according  to  the  due  coarse  of  husbandry  used 
and  approved  of  in  the  country  where  the  premises  lay, 
the  tenant  of  every  farm  containing  arable  and  mea- 
dow lands,  not  being  restricted  from  so  doing  by  any 
special  agreement,  had  been  acci^stomed,  from  time  to 
time  during  his  tenancy,  to  bestow  his  work,  labour, 
otherwise  reap,  care,  diligence,  and  expence  in  and  about  the  manuring^ 
M  a  reasona  e  ^jujug^  fallowing,  and  sowing,  that  is  to  say,  with  corn, 
such  practice,  clover,  and  seeds,  all  such  lands  of  his  farm  as,  in  the 
being  a  mere  jye  course  of  husbandry  used  and  approved  oft  required 
neighlxNir-  ^  ^  manured,  tilled,  followed,  and  sown  as  aforesaid ; 
hood,  is  not  to  and  bad  been  accustomed,  at  his  own  expence^  to  find 

be  considered  ^^^  provide  all  material  and  necessary  thines  used  and 
as  a  custom,  ^  jo 

strictly  speak-  applied  in  and  about  such  manuring,  tilling,  faIlowing,and 
ing,and  need  sowing.  And,  in  case  the  tenant  of  such  farm  had  quitted 
morial.  ^^^  same,  without  having  received  the  benefit  of  such 

The  declar- 
ation averred, 

that  the  Plaintiff  had  sowed  divers,  to  wit,  %o  acres  of  land  with  wheat  and  dover : 
Held,  that  this  was,  in  substance,  an  averment,  that  the  land  was  arable* 

The  declaration  also  averred  the  manuring  of  lo  acres  of  meadow  land :  Held,  that 
this  was,  in  substance^  an  avennent,  that  part  of  the  land  was  meadow  land. 


lowing,  and 
manuring 
arable  and 
meadow  land, 
according  to 
the  course  of 
good  hus- 
bandry, the 
advantage  of 
which  labour 
and  expence 
the  tenant 
could  not 


manunn{^ 
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iiianariiig^  tilling,  fallowing,  and  sowing  as  aforesaid,  1819. 
aooording  to  the  dae  course  of  husbandry,  in  respect  of  -.  \^ 
such  tenancy,  and  had  not  received,  upon  his  entry  on  9. 

soch  fiirm,  an  equivalent  benefit,  without  paying  for  the  Hnur. 
same^  the  landlord  of  such  farm  had^  during  all  the  time 
aforesaid,  been  accustomed,  unless  exempted  therefrom  by 
any  special  agreement,  to  make  to  such  tenant  as  afore- 
said  (be  having  used  and  cultivated  the  farm  according 
to  the  due  course  of  husbandry)  a  reasonable  compens- 
ation, in  respect  of  such  manuring^  tilling,  fallowing, 
and  sowing  as  aforesaid,  of  which  such  tenant,  at  the 
time  he  so  quitted  such  farm,  had  not,  according  to  the 
doe  course  of  husbandry,  in  respect  to  such  tenancy, 
received  the  benefit  And  the  Plaintiff  then  averred, 
that  he  continued  tenant  to  the  Defendant  until  the  Ist 
of  A&9,  1818,  when  the  Plaintiff  delivered  up  the  pos- 
session of  the  &rm ;  that,  during  his  tenancy,  the  Plain* 
tifl^  not  being  restricted  from  so  doing  by  any  special 
agreement,  did  bestow  his  work,  labour,  care,  diligence^ 
and  expence  in  the  manuring,  tilling^  and  fallowing 
divers,  to  wit,  ten  aci^es  of  the  said  land,  and  in  sowing 
with  clover  divers,  to  wit,  ten  other  acres  of  the  said 
land,  and  in  sowing  with  seeds  divers,  to  wit,  ten  other 
acres  of  the  said  land,  and  in  manuring  divers,  to  wit, 
ten  acres  of  the  said  meadow  land ;  the  said  portions  of 
land,  in  due  course  of  husbandry  there  used  and  ap- 
proved o(  requiring  respectively  to  be  so  manured^, 
tilled,  fallowed,  and  sown  as  aforesaid.  And  he  further 
averred,  that  the  Plaintiff^  at  the  time  he  so  quitted  die 
said  fiirm,  had  not  received  the  benefit  of  such  manur- 
ing^ tilling,  fiillowing^  and  sowing  made  by  the  Plainti£^ 
according  to  the  due  course  of  husbandry,  in  respect  of 
his  tenancy.  And,  that  the  Plaintiff,  upon  his  er^tering 
the  said  farm,  did  not  receive  any  equivalent  benefity 
and^  that,  during  his  tenancy  thereof  he  cultivated  the 
same  according  to  the  course  of  good  husbandry ;  of 

Q  4  aU 
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all  which  premises  the  Defendant  had  notice,  and  there- 
upon, in  conHideration  of  the  premises,  the  Defendant, 
not  being  exempt  therefrom  by  any  special  agreement, 
undertook  to  make  the  PlaintiiF  a  compensation  in  re- 
spect of  sach  manuring,  tilling,  fallowing,  and  sowing,  of 
which  the  PlaintiiF  at  the  time  he  quitted  his  farm,  had 
not,  according  to  the  due  course  of  husbandry,  in  respect 
of  his  tenancy,  received  the  benefit;  that  a  reasonable 
compensation  in  respect  of  such  manuring^  &c«  amount- 
ing to  200Z.,  the  Defendant  became  liable  to  pay  the 
same.  Second  count,  quantum  meruit  for  manuring,  til- 
ling, fallowing,  and  converting  five  acres  of  the  farm  into 
grass  land ;  and  for  manure  made  upon  the  land,  and  an- 
sprcad  thereon,  at  the  time  the  Plaintiff  quitted  the  fiurm; 
and  for  sowing  twenty  acres  of  land  with  wheat  and  clover, 
(which  lands,  in  due  course  of  husbandry,  reqnired  to 
be  manured,  tilled,  and  fallowed,)  and  leaving  the  wheat 
and  clover  seeds  growing  thereon  for  the  benefit  of  the 
Defendant.  Third  count,  that  the  Plaintiff,  having  ex- 
pended large  sums  of  money,  and  bestowed  labour  in 
manuring,  tilling,  fallowing,  &c.,  and  being  also  pos- 
sessed of  large  quantities  of  manure  on  the  farm,  the 
Defendant,  in  consideration  of  the  premises,  and  that 
the  Plaintiff  would  give  up  the  farm  on  a  day  therein 
named,  and  the  benefit  of  his  work  and  labour,  and 
would  leave  the  manure  thereon,  promised  to  pay  the 
Plaintiff  so  much  money  as  Edward  WiUy  and  George 
^mt/age  should  ascertain  and  determine  to  be  a  due  and 
proper  sum  of  money  for  the  same;  that  the  Plaintiff 
relinquished  the  premises,  and  the  benefit  of  his  labour, 
&c.  and  left  the  manure  thereon  for  the  Defendant ;  and 
that  £.  W.  and  G.  A.  ascertained  and  determined  that 
the  Defendant  should  pay  to  the  Plaintiff  1402.  145;  2i. 
There  were  also  counts  for  work  and  laliour,  and  mate- 
rials'found  ;  for  crops  of  corn,  turnips,  and  clover,  and 

divers 
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divers  Fallows,  and  quantities  of  tillage,  and  quantities  of  ^  ^Q^^* 
mauare,  goods  and  chattels  bargained  and  sold  by 
Plaintiff  to  Defendant,  ftnd  the  money  counts;  the  De- 
fendant pleaded  the  general  issue,  and  paid  201.  into 
court  upon  all  the  counts,  except  the  three  first.  At'the 
trial  before  Richards  C.  B.  at  the  York  Spring  assizes; 
1819/  several  witnesses,  on  the  part  of  the  Plaintiff, 
spoke  to  the  existence  of  the  custom,  and  agreed  in  all 
material  points.  Tlie  first  said,  '*  The  custom  is,  to 
allow  the  off-going  tenant  for  what  tillage  he  has  left  on 
the  farm.**  lie  second,  "  The  custom  has  always  been, 
that  two  persons  have  been  chosen  to  value  over,  and 
see  what  state  the  land  was  in,  and  if  the  tenant  de- 
served any  thing,  he  had  it.  These  persons  have  valued 
what  was  in  whole  tillage,  and  in  half  tillage;  if  more 
grass  was  laid  down  than  according  to  the  common 
limits,  the  tenant  was  extra-paid  for  it :  wc  reckon  one- 
third  grass  the  usual  quantity :  seeds  are  valued,  and 
manure^  when  there  is  any."  A  third,  *^  In  general, 
there  is  no  allowance  for  manure  laid  upon* the  mea* 
dow,  sometimes  there  is.*'  A  fourth,  *^  The  custom  is, 
to  value  lime  and  improvements."  The  Defendant's  first 
witness,  a  land  valuer,  said,  **  he  had  nev^r  heard  much 
of  this  custom,  if  there  were  such  a  one."  The  second, 
*'  I  know  there  has  been  a  practice  in  the  neighbour- 
hood of  valuing,  but  I  understand  it  was  always  by 
agreement:  I  cannot  say  there. is  no  such  custom 
without  agreement."  A  third,  <<  I  suppose  there  is  such 
a  custom  on  the  east  side  of  Halifax"  The  valuation 
made  for  the  Plaintiff  was  140/.  145.  2d,  being  for 
till^;e,  half  tillage,  wheat  sown,  seeds  and  grass  sown, 
and  manure  left  on  the  premises.  The  counsel  for  the 
Defendant  objected,  first,  that  the  custom,  as  laid  in  the 
declaration,  was  not  proved ;  secondly,  that  it  was  not  a 
custom  in  point  of  law ;  that  it  was  not  a  custom  frpni 

time 
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1819.  time  imxneoiorial ;  that  it  was  unreasonable ;  and  that  no 
evidence  whatever  bad  been  given  of  the  custom  of  the 
country.  These  objections  were  over-ruled  by  the  Lord 
Chief  Baron,  who  observed,  that  this  was  not  to  be  treated 
(strictly  speaking)  as  a  custom,  but  as  an  usage  or  gene- 
ral practice  of  the  country  where  the  lands  He,  and  that 
he  thought  the  usage  not  unreasonable.  In  summing 
up,  be  said,  that  he  thought  the  usage  and  claim^  as 
laid  in  the  declaration,  had  been  fully  made  out,  and 
that  the  case  was  rather  strengthened,  than  not,  by  the 
witnesses  for  the  Defendant.  The  jury  found  a  verdict 
for  the  Defendant,  damages  122/.  \5s» 

Cross  Serjt.,  on  a  former  day,  had  obtained  a  rule  nisi 
to  stay  the  entry  of  the  judgment,  or  to  set  aside  the 
verdict  and  have  a  new  trial,  or  to  reduce  the  damages 
to  the  particulars,  which  form  the  subject  of  the  first 
count  of  the  declaration. 

HuUock  Serjt.  now  shewed  causey  and  addressed  him- 
self, firsty  to  that  part  of  the  rule,  which  went  in  arrest 
of  judgment.  It  had  been  objected  by  the  Def<»idant^ 
when  he  obtained  his  rule^  first,  that  the  first  count  of 
the  declaration  did  not  contain  an  averment  that  the 
farm  consisted  of  arable  and  meadow  land ;  secoadlyt 
that  the  count  did  not  aver  that  the  Plaintiff  had  tilled 
all  lands  requiring  to  be  tilled,  but  only  some  of  them; 
and,  therefore,  that  the  count  was  defective.  But  these 
objections  were  answered  by  the  count  itself;  and,  even 
if  they  were  not,  the  verdict  had  cured  the  defect  if  any. 
The  declaration,  after  stating  the  manuring,  tilling  and 
fidlowing,  according  to  the  due  course  of  husbandryt 
and  the  custom  of  the  country  where  the  premises  lie» 
contains  averments  falling,  precisely,  within  the  terms  of 
the  custom:  it  then  avers  the  sowing  with  wheat  of  a 
certain  number  of  acres  of  the  landsf  and  those  lands, 

14  when 
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when  sown,  must  be  arable ;  wheat  can  only  be  sown  on  1 819. 
arable  land,  therefore,  when  the  sowing  of  a  certain 
number  of  acres  with  wheat  is  averred,  ex  necessitate  reij 
those  acres  are  averred  to  be  arable  land.  The  count 
then  proceeds,  <<  and  in  manuring  divers,  to  wit,  ten 
acres  of  the  said  meadow  land."  So  that  it  is  clear, 
from  the  count  itself,  that  the  farm  necessarily  did  con- 
tain arable  and  meadow  land.  It  is  next  objected,  that 
it  is  not  averred,  that  all  the  lands,  which  required 
tillage,  were  tilled  and  manured ;  but  the  count  speaks  of 
**  the  said  portions  of  land  in  due  course  of  husbandry 
there  used  and  approved  of,  requiring  respectively  to  be 
so  manured,  tilled,  fallowed,  and  sown  as  aforesaid.'' 
This  objection  also,  is,  therefore,  answered  by  the  count 
itself;  and,  if  all  the  lands,  which  required  to  be  manured, 
and  tilled,  were  not  so  tilled,  that  should  have  been  given 
in  evidence  by  the  Defendant,  and  no  such  evidence  was 
given.  But,  even  if  this  objection  to  the  count  were 
wdl  founded,  there  is  this  further  answer,  that  the  de- 
fect is  now  cured ;  for,  where  there  is  any  defect,  imper- 
fection, or  omission,  in  any  pleading,  whether  in  sub- 
stance or  form,  which  would  have  been  a  fatal  ground 
of  objection  on  demurrer,  yet,  if  the  issue  joined  be  such 
as  necessarily  requires,  that,  on  the  trial,  the  facts,  so  de- 
fectively or  imperfectly  stated  or  omitted,  shall  be  proved ; 
and,  if  it  cannot  be  presumed,  that,  without  such  proo^ 
either  the  Judge  would  direct  the  jury  to  give,  or  the  jury 
would  have  given  the  verdict,  such  defect,  imperfection, 
or  (miission,  is  cured  by  the  verdict  by  the  common  law. 
Sfieres  v.  Parker,  {a)  RushUm  v.  Aspinall.  {b)  Collins  ▼• 
Giibs.  (c)  Skinner  v.  Gunton  and  Others,  (d)  In  this 
last  case,  the  defect  cured  by  the  verdict  was  infinitely 

[a)  X  TJ^X45.»  verBaBuller3.         {c)  %  Burr.  899. 

(b)  Boygi,  ^83.,  vrr^a  Lord         {d)  i  Smmd.  %%t. 

Mansfield  Q,  3. 

Stronger 
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1819*  stronger  than  that  urged  by  the  defendant  in  th» 
case  (a).  The  next  objection  urged  by  the  Defendant  i% 
that,  admitting  the  count  to  be  right,  yet  the  custom 
averred  in  that  count  is  unreasonable  and  unceitain, 
and,  therefore^  bad  in  point  of  law.  If  the  Defendant 
means  that  the  custom  is  not  laid  as  a  legal  custom,  the 
Plaintiff  admits  that  it  is  not ;  for,  this  is  a  common 
usage  in  the  neighbourhood,  and  not  a  custom  imme- 
morial from  the  time  of  Richard  the  First.  In  Legh  v. 
Hewitt  (£),  Lord  Mlenborough  says,  '<  The  jury  have 
found  a  verdict  for  the  Defendant,  under  an  impression, 
that  the  words  in  the  declaration,  <  according  to  the 
custom  of  the  countiy^  reqpiried  a  more  strict  and  spe* 
cific  proo^  in  respect  of  the  relative  quantity  of  land  al- 
lowed to  be  annually  in  tillage,  than  I  think  they  de- 
manded. The  words  are^  that  the  Defendant  promised  - 
<  to  use  and  occupy  the  premises  in  a  good  and  hus- 
bandlike manner,  according  to  the  custom  of  the  country 
where  the  said  premises  lie ;'  by  which  I  understand 
the  parties  to  have  meant  no  more  than  this,  that  the 
tenant  ^ould  conform  to  the  prevalent  usage  of  the 
country  where  the  lands  lie.  From  the  subject  matter 
of  the  contract,  it  is  evident  that  the  word  <  custom,' 
as  here  used,  cannot  mean  a  custom  in  the  strict  legal 
signification  of  the  word,  for,  that  must  be  taken  with 
reference  to  some  defined  limit  or  spacer  which  is  es- 
sential to  every  custom  properly  so  called.  But  no  par- 
ticular place  is  here  assigned  to  it,  nor  is  it  capably 
here,  of  being  so  applied.  What  shall  be  considered 
in  farming  as  a  good  and  husbandlike  manner,  must 
vary  exceedingly  according  to  soil,  climate^  and  situation ; 
and,  therefore,  the  custom  of  the  country,  with  refer- 
ence to  good  husbandry,  must  be  applied  to  the  ap- 

(a)  See  all  the  casesy  relative     to  Siennel  v.  Stagg,    x  Saiuut* 
to  defects  cured  by  verdict^  col-     aaS.  n.  x. 
lected  in  SeijL  IVilliami^  note         {b)  4  £aii,  154. 

proved 
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proved  habits  of  husbandry  in  the  neighbourhood,  under  1819. 
circDinstances  of  the  like  nature/'  The  words  of  the 
other  judges  are  equally  strong,  and  this  case  is  sufficient 
to  defeat  the  objection,  that  the  custom  is  not  laid  as  Hirst, 
a  custom  from  the  time  whereof,  &c.  All  cases  for 
mismanagement  are  determined  on  the  same  ground  as 
the  present,  viz.  the  mere  existing  usage  of  the  neigh* 
boorhood.  It  is  then  said,  that  the  custom  is  unreason- 
able; but  what  can  be  more  beneficial  both  to  kndlord 
and  tenant?  The  tenant  is  induced  thereby,  to  till  the 
land,  during  the  last  year  of  his  tenure  as  if  he  were 
going  to  stay  on  the  £irm,  and,  not  to  till  (hat  part  of 
the  farm  only,  which  would  give  him  his  way-going 
crop.  The  custom  is  then  more  especially  beneficial  to 
the  landlord*  If  the  tenant  mismanages  the  form,  an 
action  lies  against  him,  and,  if  he  well  tills  the  land, 
he  ought  to  be  reimbursed  for  the  labour,  which  he  has 
expended  therecxi,  and  that  is  virtually  the  custom  upon 
this  record.  Nor  is  this  case  new  ;  for  this  very  custom 
has  received  the  sanction  of  the  Courts  in  the  cases  of 
Seniar  v.  Armitage  (a),  and  also  of  Coleman  v.  Har- 
vey  {b)»  In  Wigglemorth  v.  Dallison  (c).  Lord  Mansfield 
C.  J.  says,  *^  he  who  sows  ought  to  reap/'  The  cus- 
tom is  also  supported  by  Sevan  v.  Delahaye  {d).  As  to 
that  part  of  the  rule,  which  prays  for  a  new  trial,  there 
is  not  the  slightest  pretence  for  it,  for,  all  the  evidence 
was  one  way.  Then,  as  to  the  reduction  of  damages, 
money  has  been  paid  into  court ;  and,  if  it  was  not  paid 
in  on  the  first  count,  it  was  the  Defendant's  own  laches. 
The  charge  for  excess  of  meadow  land  falls  within  the 
first  count. 

Cross  Serjt,  in  support  of  the  rule,  having  read  the 
evidence  aa  given  at  the  trial,  contended,  first,  that^ 

(fl)  I  Holtf  197.  (s)  J^^g*  «o7- 

[h)   TVicd   «t  rorJk,   coram   .     (V)  i  H.  Bi.  5. 
RookgJ.  zSx3. 
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whether  taken  separately  or  collectively^  it  did  not  esta- 
blish the  castom,  as  laid  in  the  first  count  of  the  dedar* 
ation.    Then,  as  to  the  declaration  itself,  the  Defendant 
is  there  stated  to  have  promised  in  consideration  of  the 
premises.     The  premises  contain  an  alleged  custom,  and 
the  allegation  is,  not,  that  he  undertook  to  pay  the  Plainr 
tiff  according  to  the  custom,  but,  that,  in  consideration 
of  the  custom  he  undertook.     This  is  no  sufficient  con- 
sideration.    And,  here,  a  distinction  must  be  made  be- 
tween a  custom  which  is  the  lex  locij  and  binding,  and  an 
usage,  which  is  not  binding  of  itself.     Custom  creates 
a  legal  title,  usage  is  only  evidence  of  title ;  and  it  must  be 
shewn  diat  the  party  knew  the  usage.    This  distinction 
was  observed  in  Wigglevooorth  v.  DaUistm^  and  Legk  v. 
Hewitt :  the  former  was  a  case  of  custom,  the  latter  of 
usage.    In  the  present  case,  if  the  Plaintiff  had  alleged 
that  the  Defendant  undertook  to  act  according  to  a  ceiv 
tain  usage,  and  bad  then  proved  the  usage,  there  could 
hate  been  no  objection.     He  does  not  allege  this,  but 
merely,  that  in  consideration  that  other  landlords  in  the 
country  act  according  to  the  usage,  the  Defendant  pro- 
mised to  do  so  too ;  and  this  is  no  consideration  for  such 
a  promise.    Had  he  e^en  stated,  that  it  was  the  Defend- 
ant's duty  to  do  so^  that  might  have  altered  the  case ; 
but  there  is  no  count  containing  such  statement.    Next, 
the  usage  itself^  if  established,  is  bad.     It  would  go  to 
an  enormous  length,  namely,  that  any  tenant,  (for  the 
<l^aration  contains  no  limitation  of  the  word  tenant,) 
whether  in  tail,  for  life,  or  years,  is  entitled  to  a  pecu- 
niary compensation  for  oil  tillage,  of  which  he  has  not 
received  the  benefit ;  so  that  it  would  be  impossible  for 
landlord  and  tenant  to  part  without  a  dispute.  A  tenant 
for  life  is  already  entitled  to  emblements;  but,  by  this 
tustom,  he  could  have  the  payment  for  his  tillage  also. 
In  this  case,  .the  Plaintiff  had  been  tenant  eighteen  years, 
during  wl^icb  tim^  he  had  had  tibree  different  hndl^rds : 

the 
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the  compensation  on  quitting  is  not  to  be  paid,  if  the  te-        1819. 
nant  receives  an  equivalent  on  entry;  and  how  is  the     ^  ^  -  "  * 
Defendant,  who  has  been  the  landlord  only  for  the  last  .^ 

three  years,  to  inquire  or  ascertain  what  equivalent  the  Httar. 
tenant  received  eighteen  years  ago  ?  [^Per  Cur.  What" 
ever  is  sufficient  to  put  the  party  upon  inquiry  is  equi- 
valent to  notice.]  This  usage  is  also  unreasonable  and 
uncertain.  Can  it  be  right,  that  a  tenant  for  life  or  in 
tail  (for  the  word  tenant  is  put  generally)  should  have  a 
compensation  (or  all  unexpended  manure,  when  he  is 
also  entitled  to  emUements  ?  Besides,  this  alleged  local 
usage  is  not  founded  on  any  local  fiict ;  the  tenant  does 
no  more  in  this  district,  nor  is  he  otherwise  circum- 
stanced than  tenants  in  other  districts;  and  yet  the  land- 
lords, here^  are  required  to  do  more  than  other  landlords. 
Another  uncertain  allegation  is,  that  the  tenant  shall 
have  a  compensation  for  his  manure  whenever  he  quits. 
According  to  this  allegation,  he  is  entitled  to  the  com- 
pensation, as  well  when  he  runs  away,  after  committing 
waste,  as  wtien  he  quits  on  the  expiration  of  his  term, 
in  order  to  render  the  custom  reasonable,  it  ought  to 
have  been  stated,  that  the  tenant  was  entitled,  on 
quitdng  at  the  expiration  of  the  term.  IPer  €htr* 
It  is  substantially  so  alleged.]  There  is  no  prece- 
dent of  a  successful  action  on  a  usage  such  as  this.  In 
Senior  v.  Armitage  a  new  trial  was  ordered,  but  the 
Plaintiff  never  went  down  a  second  time.  IPerCur. 
The  oligection  in  that  case  was  not  to  the  custom,  but  to 
the  evidence.]  The  declaration  is,  also,  ill,  because  it 
does  not  allege,  that  the  tenant  quitted  at  the  expiration 
of  his  term  (a). 

Cur.  adv.  vuli. 

(tf)  The  declaration  iadui  cue  taked  aa  averment,  that  the 
of  iSMorv.  ArmiiiigehmngptQ*  Flaintiff  quitted  at  tke  lawful  de^ 
dticedf  k  appeared  that  it  con-    tenninatkm  of  his  terau 

Dallas 
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Court.   A  motion  has  been  made  in  this  cause  for  a  new 
trial ;  and  in  case  the  Court  should  be  of  opinion,  that 
a  new  trial  ought  not  to  be  granted,  then  the  Defendant 
contends,  that  three  sums  ought  to  be  deducted  from  tlie 
damages,  and  has  also  moved  in  arrest  of  judgment. 
The  action  is  of  assumpsit.     The  declaration  states, 
that  on  the  2d  May^  1800,  the  Plaintiff  became  tenant 
to  Samuel  Ebm,  of  a  farm  containing  divers  acres   of 
lands,  with  the  appurtenances,  of  which  the  reversion 
belonged  to  the  said  Samuel  Elam ;   that  the  Plaintiff 
continued  such  tenant  till  the  reversion  came  to  and 
vested  in  Joseph  Hirst  by  assignment ;  that  the  Plain- 
tiff then  became  tenant  to  the  said  Joseph  Hirstj  and 
so  continued  till  his  death,  when  the  reversion  came  to 
and  vested  in  the  Defendant;  and  then  Plaintiff  became 
his  tenant.  Thedeckration  then  states,  that  according  to 
the  due  course  of  husbandry  used  and  approved  of  in  die 
country  where  the  premises  lie,  the  tenant  of  every  farm 
containing  arable  and  meadow  lands,  not  being  restricted 
from  so  doing  by  any  special  agreement,  hath  been  used 
and  accustomed,  from  time  to  time  during  his  tenancy,  to 
bestow  his  work  and  labour,  care,  diligence^  and  expence, 
in  and  about  the  manuring,  tilling,  fallowing,  and  sowing, 
(that  is  to  say,)  with  corn,  clover,  and  seeds,  all  such  lands 
of  his  said  farm,  as,  in  the  due  courset  of  husbandry, 
used  and  approved  of,  required  to  be  manured,  tilleci^ 
fallowed,  and  sown  as  aforesaid,  and  hath  been  used  and 
accustomed,  at  his  own  expence,  to  find  and  provide  all 
materials  and  necessary  things  used  and  approved  in 
and  about  such  manuring,  tilling,  fallowing,  and  sowing 
as  aforesaid;  and,  in  case  the  tenant  of  such  farms  has 
quitted  the  same  without  having  received  the  benefit  of 
such  manuring,  tilling,  fallowing,  and  sowing  as  afore- 
said, according  to  the  due  course  of  husbandry,  in  re- 
spect of  such  tenancy,  and  has  not  received  upon  his 

entry 
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^nCiy  on  mdi  &m  on  equvaloit  beD^  wlthoul  pojF-  1819. 
ing  tar  the  mne^  the  landlonl  of  the  said  fiurm  ha%  1.^^' 
during  aU  the  time  aforeaaidf  beeo  used  and  aocostoinedy  ^ 

oolen  esempled  therefrom  by  any  special  agreement,  to  Uuux* 
make  to  sacfa  tenant  aa  afiiresaidf  he  having  cnltivatad 
such  farm  according  to  the  due  course  of  hoatiandry,  a 
rattonable  compensatiop  in  respect  of  such  roanurini^ 
tilling^  fidlowiuf^  and  sowing  as  aforesaid,  of  which  such 
tenant,  at  the  time  he  quitted  the  said  farm,  had  not^  ao- 
cording  to  the  due  course  of  hustiandry  in  respect  of  such 
tcnanqr,  reoeired  the  benefit  The  Plaintiff  then  sqrs, 
he  ooQtinoed  tenant  of  the  said  fiurm,  to  wit,  of  the 
fattub  theieo^  to  the  2d  February^  I81S,  and  of  the 
buildings  to  the  l^todilay  in  the  said  last  year;  on 
such  days  reqpectivcly  he  quitted,  and  ddivered  posses* 
lion;  that, durii^ such  tenancy,  ra.  on  the  1  si  JFhbiMaiy, 
1815,  and  on  divers  other  days  and  times  between  that 
day  and  quitting  and  delivering  upi  not  being  restricted 
by  any  agreement,  he  did  bestow  bis  worlc  and  labour, 
Gsre^  diligence^  and  expence  in  and  about  the  manuring^ 
tiUiog,  and  fallowing  divers,  to  wit,  ten  acres  of  the  said 
land,  and  in  tilling  and  sowing  with  wheat  divers,  to 
wi^  ten  acres  of  the  said  land,  and  in  sowing  with  clover 
divers^  to  wit,  ten  other  acres,  and  in  sowing  with  seeds 
divers,  to  wit,  ten  other  acres,  and  in  manuring  divert, 
to  wit,  ten  acres  of  said  meadow,  the  said  portions,  in 
due  course  of  husbandry  there  used  and  approved  o^ 
requiring  respectively  to  be  so  nuu)ured,  tilled,  fallowed, 
and  sown  as  aforesaid ;  and  then  avers,  that  he  had  not 
received  any  equivalent  benefit,  and  that  during  his 
tenancy,  he  cultivated  the  same^  according  to  the  due 
course  of  husbandry,  of  which  the  Defendant  had  notice. 
And  thereupon,  in  consideration  of  the  premises,  the  De- 
fendant, not  being  exempt  therefrom  by  any  special 
agreement,  undertook  to  make  him  such  reasonable 
compcpsation  in  respect  of  such  manuring  tilling,  fal  - 
Vol.  I.  R  lowing, 
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t819»  loi^ng^  and  sowing  us  aforesaid^  of  which  Plaintiff  Kad 
laoty  in  due  course  of  husbandry,  received  the  benefit. 
And  Plaintiff  avers,  ttiat  he  had  not  receiTed  such  benefit, 
«nd  that  a  reasonable  compensation  therefore^  amoanted 
4o  a  hirge  sum  of  money,  to  wit,  200/.,  of  which  Be* 
fendant  had  notica  There  are  two  other  special  coonCs^ 
and,  also^  common  counts  in  the  declaration.  The  ge- 
neral issue  was  pleaded  to  this  declaration,  and  the 
Plaintiff  has  obtained  a  verdict  of  122L  ISi.  The  esse 
WB3  tried  before  the  Lord  Chief  Boron,  at  the  last  assiEet 
for  the  county  of  Y^*.  Hl»-  Lonlship  •baa-  sUtlld'  the 
evidence  in  his  report,  and  it  appears'4hat  th(i  Jury  were 
well  warranted  in  finding  a  verdict  for  the  Plaintiff 
The  custom  or  usage  appears  to  have  been  satisfactorily 
proved.  If  the  jury  had  deemed  itto  be  unreaaonabH 
they  ought  to  have  found  for  the  Defendant.  We  are 
satisfied  there  was  no  good  ground  for  contending  be- 
fi>re  the  jury,  that  the  custom,  or  rather  ussge,  was  uo'* 
reasonable^  It  affords  the  strongest*  encouragement  to 
good  huriMindry  of  farms ;  it  is  beneficial  to  landlofdi 
.  and  tenants  also;  the  land  of  the  former  receiving  s 
lasting  benefit  from  the  labour  and  expence  bestowed  bj 
the  tenant,  on  payment  of  a  reasonable  compensation ; 
and  the  latter  being  thereby  encouraged  to  pursae  a 
good  course  of  husbandry,  by  the  assurance  ii^iich  he 
has,  that  if  his  continuance  on  the  farm  should  not 
enable  him  to  reap  the  full  benefit  of  what  he  has  dome^ 
he  will  have  a  dght  to  call  on  his  landlord  for  propor- 
tionate compensation.  We  think  there  is  no  ground 
whatever  for  disturbing  the  verdict,  which  appears  to 
have  been  to  the  satisfaction  of  the  Lord  Chief  Baron, 
otherwise  than  by  reducing  the  damages  to  iOOL  55.,  by 
deducting  the  sum  of  221,  IO5.,  including  theron  a  de- 
doction  for  grass-land,  which  the  Plaintiff  did  not  enter 
npon.  Hie  rule^  therefore,  must  be  absolute  to  that 
extent,  and  discharged  as  to  the  new  trial.     There  is 

aW 
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•IfeD  a  motion  in  arrest  of  jadgm^it,  founded  on  aU^;ed  1819. 
defects  in  the  first  count  of  the  declaration.  First,  It  is 
alleged,  that  the  count  must  aver  that  the  custom  or 
asage  is  reasonable.  We  think  the  custom  reasonably  Hiaar* 
on  the  bee  of  the  declaration,  for  the  causes  before 
stated,  and  that  the  fiicts  and  circumstances  stated  in  the 
declaration  form  a  good  consideration  for  the  Defendant's 
pramiae.  Secondly,  It  has  been  contended,  that  the 
GQSCtMn  b  bad,  inasmuch  as  it  states,  that  the  tenant  of 
every  farm,  containing  arable  and  meadow  lands,  is  en- 
titled to  this  compensation ;  and  it  is  urged,  that  this 
may  apply  to  others  than  mere  ^tenants  for  years,  and 
that  it  is  uncertain.  We  think  that  the  words  <<  tenant 
€i  every  form  containing  arable  and  meadow  land,  not 
being  restricted  from  so  doing  by  any  agreement,''  ex- 
dnde  sadi  an  idea,  and  with  sufficient  certainty  shew, 
that  it  is  applicable  only  to  tenants  of  forms  in  fhe 
ordinary  sense,  and  that,  according  to  the  common 
acceptation  of  the  term,  it  applies  only  to  persons  oo 
copjring  as  husbandry  tenants.  Thirdly,  It  has  been 
urged,  that  the  declaration  is  substantially  defective  in 
th^  that  the  custom  and  usage  is  <<  for  every  tenant  of 
erery  farm  containing  arable  and  meadow  lands,"  &ci» 
and  that  it  is  not  averred,  that  the  Plaintiff's  farm  con- 
tained arable  land«  It  certainly  is  not  so  averred  in 
express  words^  but,  in  effect,  it  is  so  stated ;  for  the 
Plaintiff  by  his  declaration  claims  a  compensation  for 
work  and  labour,  cafe,  diligence,  and  expences  in  ma- 
nuring^ tilling^  and  fallowing  divers  acres  of  land,  in  - 
tilling  and  sowing  other  lands  with  wheat,  and  in  sow- 
ing with  seeds  divers  other  acres,  parts  of  the  farm  of 
which  he  was  tenant.  There  is  then^  in  effect,  a  state- 
ment that  the  lands  were  arable  lands;  and,  at  the 
otmost,  it  is  only  a  defective  or  inaccurate  statement  of 
part  af  the  ground  or  title  of  action.  On  tiiis  motion 
wa  must  hold,  that  the  Plaintiff  at  the  trial  proved  that 
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these  lands  were  arable^  because^  without  doing  fiO»  be 
qould  not  have  obtahied  a  verdict*  In  the  case  cited  by 
niy  Brother  Htdlock  of  Sushlan  v*  Aspinall  {a\  Lord 
Mansfield  lays  down  the  rule  to  be,  that^  ^^  where  the 
Plaintiff  has  stated  his  title  or  ground  of  action  defec- 
tively or  inaccurately,  (because^  to  entitle  him  to  recovery 
all  circumstances  necessary,  in  form  or  substance^  to  com- 
plete the  title  so  imperfectly  stated^  must  be  proved  at  die 
trial,)  it  is  a  fair  presumption,  after  verdict,  that  diey 
were  proved;  but  that,  where  the  Plaintiff  totally  omits 
to  state  his  title  or  cause  of  action,  it  n^  not  be 
proved  at  the  trial,  and,  therefore,  there  is  no  room  for 
presumption.''  In  the  present  case  the  Plaintiff  must 
have  proved,  that  he  manured,  tilled,  fallowed,  and  sowed 
the  lands  as  alleged  in  the  declaration ;  and  by  this  it 
must  I^ive  been  proved,  that  the  lands  were  arable* 
The  rule,  as  far  as  it  relates  to  arresting  the  judgment, 
must,  therefore,  be  discharged^ 

{a)  Xhng.  658. 


Maj  24* 


Williams  v*  Bosanquet  and  Others. 


COVENANT*  The  declaration  stated,  that  the 
Plaintiff,  by  indenture  of  1st  Naoember^  1808, 
demised  to  W.  Marskam  certain  tenements,  to  hold 
to  W.  Marsham  and  his  assigns  from  29th  September  then 
last  past,  for  the  term  of  elevea  years  wantipg  twenty- 
one  days,  yielding  to  the  Plaintiff  the  clear  yearly  rent 
of  150/^  payable  quarterly  by  equal  portions;  that  W* 
^^becomet  ^^^orsham  covenanted  for  himself  and  his  assigns  for  the 
liable  on  tho  payment  of  the  rent  during  his  term,  and  that  by  virtue 
^®^*°^  rf  ^^  ^*^  indenture  he  entered  and  was  possessed ;  that  all 
reat,  though  the  estate  and  interest  of  W.  Mardum  in  the  premises 
he  has  nenr 
occuiMcd,  or  become  poisessed»  in  fact. 

afterwards 
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afterwards  became  vested,  by  assignment,  in  the  De*  1819. 
fendantSy  who,  thereupon,  entered  and  became  pos- 
sessed; and  that  on  the  24th  of  June^  1813,  150/. 
became  due  for  a  year's  rent  of  tlie  premises,  and  con-  Bosanquet, 
tinned  unpaid,  and  so  tiie  Defendants  had  refused  to 
keep  the  covenant  so  made  by  W.  Marsham  for  himself 
and  his  assigns.  The  Defendants  pleaded,  that  nil  tlie 
right,  title,  interest,  term  and  terms  of  years  then  to 
come  and  unexpired,  property,  proiit,  claim,  and  demand 
whatsoever  of  W.  Marsham,  of,  in,  and  to  the  premises, 
by  assignment  thereof  legally  made^  did  not  come  to,  and 
vest  in,  the  Defendants  in  manner  alleged.  A  special 
verdict  found,  that  after  the  making  of  the  lease,  and 
during  the  term,  by  indenture  of  18th  Jidy,  1812,  be- 
tween W.  Marsham  of  the  one  part,  and  Beachcrqftj 
«noe  deceased,  and  the  Defendants,  of  the  other  part, 
nnder  the  hand  and  seal  of,  and  duly  executed  by,  W. 
Mardumij  [reciting  an  indenture  of  lease,  of  1st  Sqt^ 
iember^  \Wl^  between  H.  Thompson  and  W.  Marsham^ 
whereby  H.  Thompson  demised  to  W.  Marsham  a  certain 
messuage  and  land,  for  the  term,  and  at  the  rent,  and 
subject  to  the  covenants  therein  mentioned ;  and  also 
redting  the  lease  in  the  declaration  mentioned;  and  also 
reciting  two  bonds,  whereby  IV.  Marsham  became  bound 
with  71  Marsham  to  one  of  tlic  Defendants  and  Beach-- 
croft,  since  deceased,  in  3000/.,  conditioned  for  payment 
of  1500/.  with  interest,  and  in  £000/.  conditioned  for 
the  payment  of  1000/.  with  interest;  and  that  2500/1 
was  then  due  from  W.  Marsham  to  the  Defendants  and 
Beachcrqft  /  and  that  for  the  better  securing  the  repay- 
ment thereof  and  interest,  W.  Marsham  had  agreed  with 
the  Defendants  and  Beachcrqft  to  assign  to  them  the  said 
in  part  recited  lease,  and  all  the  said  messuages,  lands,  and 
hereditaments,  and  all  W.  Marsham^s  estate^  right,  and 
interest  in  those  leases].  It  was  witnessed,  to  the  tenor 
and  dkd  following,  namely,  that  in  consideration  of  the 
R  3  sum 
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1819.        sum  of  2500Z;  daefirom  T.snd  W.  Marsham^  op  tbeir 
^    '  '  '     bonds,  to  the  DefendanU  and  BetuAcroft^  and  of  5s.  paid 
^,  by  the  Defendants  to  W.  Marshatn,  fV,  Marsham  tbere- 

BosANQUsT.  by  baigained,  sold,  assigned^  transferred,  and  set  over 
to  the  said  Defendants  and  Beachcrqfi^  their  «Kecutor% 
administrators^  and  assigns^  as  well  the  said  indentures  of 
leasee  as  all  the  premises  thereby  demised  to  W*  Marsham 
and  his  assigns ;  and  also,  all  the  estate,  right,  title^  and 
interest,  term  and  terms  of  years  then  to  oomeand  un- 
expired, tmst,  property,  benefit,  daim,  anddemand, 
whatsoever,  both  at  law  and  in  equiQr,  of  him  Wm 
Marsham^  of,  in,  to»  or  oot  of  the  premises,  to  hold  to 
the  Defendants  and  Beadur&ft  and  their  assigns^  for  the 
residue  of  the  term  then  unexpired  in  the  same,  in  as 
large,  ample^  and  beneficial  a  manner,  to  all  intents  and 
purposes,  as  W.  Marsham  could  have  enjoyed  the  same, 
together  with  the  indentures  of  lease,  subject  to  the  rents 
and  covenants  reserved  by  the  lease;  and,  also^  sulgeet 
to  the  proviso  and  agreement  for  redemption  of  the 
premises  thereinafter  mentioned.  Provided,  that  if 
W*  Marsham  should  pay  the  Defendants  and  Beach- 
prqft  2500/.  with  interest,  on  18th  Jtdji  then  next,  with 
out  deduction,  tlien  the  Defendants  and  Beachcrqfi 
should,  upon  the  request  of  W.  Marsham^  his  executors^ 
administrators,  or  assigns,  re-convey  and  re-assign  the 
premises  to  him,  his  executors,  administrators,  or 
assigns.  Then  followed  covenants  from  W.  Marsham  to 
pay  the  2500/«,  that  the  lease  was  a  valid  lease^  and 
that  he  had  a  right.to  convey :  with  a  proviso,  that  if  the 
2500/.  remained  unpaid,  the  Defendants  and  Beachcrqfi 
might  enter  into,  hold,  and  occupy  the  premises  to 
their  own  use,  for  the  remainder  of  the  term,  free  of  all 
charges  and  incumbrances  made  by  W,  Marsham^  or 
)iny  claiming  under  hira.  Then  followed  a  covenant  for 
further  assurance,  in  default  of  payment;  and  ai^  egrc^:- 
^mi  that|  until  default,  fV*  Marsham^ighi  occupy  the 

5  prcmissf, 
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pcmiiefly  withoat  dklarbanoe  by  Beaeherqft  add  the  1819. 
JMendanH.'  The  special  verdict  further  stated,  that 
&e  Mid  last^meiitioiied  indenture  was,  immediately  after 
its  execution  by  W,  Mankamj  delivered  to  the  Defend- 
saCs  and  Btachcrqfi^  who  accepted  the  same ;  that,  at  the 
tiflie  of  the  ddivery  thereof,  W*  Marsham  was  indebted 
to  the  DefiHidants  and  Beackcrqfl^  as  therein  was  men^ 
doned,  and  di^  not  pay  them  the  250M.  and  interest 
q)ccified,  at  the  time  and  place  and  in  manner  ap* 
poiated,  and  that  the  same  remained  unpaid  at  the 
commenoemeiit  of  the  suit ;  and  that  the  Defendants  and 
BeadKrqft  did  not,  nor  did  any  of  them,  at  any  time^ 
sctnlly  enter  into»  or  become  possessed  o^  the  demised 
pranises.  But  whether,  upon  the  whole  matter,  all  the 
estate^  right,  title,  interest,  term  of  years  then  to  come 
snd  unexpired,  property,  profit,  daim,  and  demand 
whatsoever  of  W*  MarAam^  in  the  demised  premises^ 
by  assignment  legally  made,  did  vest  in  the  Defendants 
sad  Bmckonfi^  the  jury  were  ignorant  t  if  it  did,  th^ 
feand  for  the  Pktntiff;  if  not^  for  the  Defendant. 

This  speeial  verdiet  was  argued  in  ^tfaiy  term,  1819^ 
^Majeantt  Inn  Mallj  before  ten  Judges^  {Besi  X,  who 
hsd  formerly  argued' the  cause  on  demuriter  in  the 
OnmnoD  Pleas,  and  MuAardson  J.^  being  absent,)  by 
Fmi^ian  Serjt.  for  ibe  Plaintiff,  and  Boaanjuei  Seijt  for 
the  Ddeodant. 

Fmi^han  Seijt^.for  tib^  Plaintiff.  The  questicm  isr 
frheChery-^heii^  an  ass^gmnent  of  a  lease  is  made  by  tmf 
of  mortgsge  security,  and  the  assignee  never  enterr^  he 
csa  be  liable  to  the  covenant  for  the  payment  of  reat« 
Lord  Cote  says,  long  terms  of  years  were  not  kaown  to 
the  cooinum  law  (a)»  Black$tane  says  the  same  thing  (&X 
but  they  both  add  that  this  law  was  antiquated,  and,  in 

(if)  Co*  Lit*  45 .  L  46.  tf.  (3)  %  Bl»  Comm.  c*  9.  p*  14  a. 

R  4  'MadoXf 
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Madose{a)f  there  aro  many  ioatanoes  of  demises  far 
long  ternMi  probably,  therefore^  they  were  not  uih 
known :  bat,  until  8tat«  21  H.  6.  c  IS.  they  were  the 
most  infirm  interests  which  a  party  coald  have^  far, 
a  lessor,  by  colluding  with  a  third  person,  oodd  always 
oust  tlie  termor;  but  that  statute  enacted,  that  fi^gned 
recoveries  should  not  avail  against  him*    The  question, 
however,  in  the  present  casc^  turns  on  the  l€gal  e&sct  of 
on  assignment.    An  assignment  alone,  if  made  witb  the 
assent  of  the  assignee^  and  accepted  by  him,  creates  such 
a  privity  of  estate^  that,  eo  insUmti^  on  the  execution  of 
the  deed,  the  estate  vests  in  him,  and  he  becomes  liable 
to  all  the  same  burth^is  and  covenants  as  the  lessee. 
Whether  the  assignment  be  absolute  or  conditional, 
there  is  no  substantial  difference  between  the  two  cases. 
IVlth  r^ard,  indeed^  to  estates  less  than  freeboldt 
Blacksione  conceives  (b)  actual  entry  to  be  an  essential 
part  of  the  contract,  and,  that,  previously  to  entcys,  no 
estate  vests,  but  a  mere  naked  right  of  entry^  the  iMtov 
ene  termini  (e) :  but  he  lays  down  this  much  too  broadly^ 
for,  it  seems,  that  any  thinf^  which  manifests  the  assent 
of  the  party,  whether  execution  of  a  lease  or  any  other 
ac^  equally  vests  the  land  in  him,  and  he  becomes  le* 
nant  for  all  purposes^  except  for  that  of  bringiag  an 
action  of  tresqpas,  wluch,  it  Is  true^  he  cannot  maintain, 
until  actual  entry.    The  only  reason  why  acceptance  is 
necessary  is,  because    otherwise    a  party  might  be 
saddled  with  a  lease  move  burthensome  than  benefidsl ; 
and,  thus,  the  king,  cur  a  corporation,  cannot  compd  a 
man  to  take  a  grant  in  inviium.    After  a  lease  and  be* 
ibre  entry,  the  release  of  the  lessor  cmly  extinguishes 
the  rent,  and  does  not  operate  to  enlarge  the  estate(<{); 
it  is,  therefore^  to  tliat  extent,  an  estate  of  privity,  and. 


(fl)  Formulare  Amglkan,  No. 
339-  ffi*  I40e.  ax  K.  a.  Ih.  No. 
245-  y^  146.  ^.  D.  1429.  IB* 
Ao.  348.  JoL  X48.  7  Eifiw.  4* 


(6)  %  BL  Comm.  e.  9.  ^  140. 
(c)  %BLComm.  Cm  9,  p,  144. 
(J)  Co,  Utt.  270  a. 
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if  the  lessor  die  the  inmnent  after  execntioDy  tliat  does 
not  av(Nd  the  lease.  The  interest  of  the  lessee,  after 
lease  exeeutedy  may  be  barred  by  a  fine  (a).  So,  a 
lessee,  after  lease  executedi  has  his  rights  so  far  perfected^ 
that  they  will  descend  to  his  execntor  {b),>  Coke  lays  it 
down,  that  if  a  man  makes  a  lease  for  years,  the  lessee, 
before  entry,  has  on  estate  for  years  in  the  land  which 
he  may  grant  (c).  This  is  veiy  different  from  the  posi- 
tion hud  down  by  BlaehUme.  It  cannot,  therefore^  be 
contended  that  the  lessee  hath  bat  a  naked  right;  for  he 
may  grant  his  interest  o^er,  though  he  cannot  take  by 
release  to  enlarge  his  estate  (d).  There  is  a  material 
disdncdon  between  the  legal  and  actual  possessbn: 
there  is  also  a  distinction  between  interesse  termini^  in 
the  sense  of  a  future  interest,  and  in  the  sense  of  an  im- 
mediate interest  {e).  But,  ifthe  lessee  hath  this  interest, 
which  may  be  transferred  completely  from  A.  to  J9.,  and 
from  A  to  C,  without  entry,-  surely  the  whole  estate 
pisses  by  assignment  According  to  Skeppard^s  Tauei^ 
^^f^f^  (/)»  ^  1^^  ^^  1^^^  7^"^  h  perfect  by  the 
ddiTery  of  the  deed,  without  any  actual  possession ; 
therefore^  as  between  lessor  and  lessee^  the  interest  oom* 
pletdy  passes:  and,  if  between  them,  then  the  perfect 
interest  passes  to  an  asngnee  by  the  execntion  of  an 
assignment ;  and  there  is  this  only  difference,  that  die 
privity  of  estate  alone  is  transferred,  not  the  privity  of 
contract:  but,  the  transfer  once  made,  the  land 
fnmnt  cum  onere.  An  assignee  may  bring  eject- 
ment {g\  or  quote  ^ecU  if^  terminum  (A)«  In 
Baian  v.  Jagua  {i%  it  is  tme^  BuUer  J.  holds,  diat, 
even  ifthe  assignment  were  absolnte^  the  assignee  would 


1619. 


Williams 
BoBANQimn 


{a)  Sajyn^s  Gur,  5  Re^  ia4* 
lb)  Cn.  JacM  6l.     Sajfym  v. 

(e)  Co.  Lii.  ft7o«  b* 

(d)  Safyn^i  cattf  5  SUf*  i%/^ 


,(e)  Co,  Lit,  345.  b* 

if)  »!!• 

{g)  F.N.B.  198.1). 

{b)  Com.  Dig.  Quat.  ej\  (jf.) 

(1)  i>ny.444- 

not 
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pot.beliabk;  but  liaw^oan.tbia  ^nmstwith  tfaie  4o6* 
triai?9  tbat  the  aasignee  may  have  the  ben^  of  an 
^ectment  ?  [Hotroyd  J.  In  the  old  action  quare  e/pcit 
infta  termnumt  the  assignee  must  have  entered,  and 
setJed  a  lease  on  the  land,  for  the  purpose  of  his  action ; 
and,  in  so  doing,  he  perfected  hi^  estate.  I9  the  modem 
action  of  ejectment,  the  confession  of  leasee  entry  and 
ouster  precipes  the  necessity  of  thi^]  The  Conrt  Imiut 
now  inake  an  election  between  JSaion  y.  Jnqn^  and 
Walker  v.  Beeoez  (a).  In  EaUm  v.  Ja^ueSf  wbidb  cer^ 
tainly  is  the  same  with  the  present  que^  namely,  that  of 
a  mortgage  security,  BuUer  J.  holds,  that,  eren  if  the 
assignment  were  absolute,  covemint  lies  .not  against  an 
assignee;  hut  none  of  the  Judges  ure  supported  in  .the 
doctrin^  advanced  in:  that  case  by  the  aatborities  cited* 
^  court  of  l|iv^  pi^onpt  )ook  to  tjb^  equitable,  arights  of  the 
paniesi  The .  foijin  of  ,,pleadjng,  in  Cook,  v^^  Harris  (£], 
i^  iqajterial  tp  sh^w,  ;tbat,  if  tl^e  be  an  acceptance  of  the 
8«^jg^p^t^  ^  ii[,egMivft|«|j)t.jto  actual  fiptry*  Xhatc^ 
ivap  ^b^.^gi^nst^fhp  a^Q<^  of  a  term,  executor  of  the 
pf^lfsiffl^  %,i:fint;  .pleia,  th^t  before  the  r^t  becsf^ 
dl«fr,fi!w.«WBO^v.iSP;*^  «ll  hpr ^tate  tq^.i?., 

wj)o.acq^tfjd  |the  ^ss^a^^t  (not  that  he  entered  aad 
fHiC^^p,9S^efi^,.  ^s  uspal).  The  r^Ui^tion  was  frau^* 
J^n  exception  was  taken  to  the  plciji,  because  it  appesi^ed 
il^at  tjl^el^e^dant  9|signcd,  befpre  t|he  term  was  assjgqed 
\o  b|er  hg  the  a^s^nment,  qf  which  the  PlaindiF  declares, 
sp!^  sh^  4^  not  say  that  she  assigned  after;  and  it  wss 
mged,  tbat^f^  wf^a  possible  tjfaere  n^igbt^  hi^y/e  been  ^x^ 
a^s|gnii)^^n.^h^  l8lJ%  HffUC.^.  said,"  This  plea 
^VfiH  ^  I^ve  .f#id,  *poft  asugf^tianemj  and,  li^eiefox^ 
if  the  Plaintiff  had  not  replied,  this  plea  had  been  ill  ;.but, 
here,  the  Plaintiff  hath  aided  it  by  his  replication ;"  He 
also  said,  <^  the  ancient  method  of  pleading  assigomeiits 


(tf)  Doug,  ^e.un* 


ik)  jU.  JKuriMr  s^* 


wa?, 
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was,  virMe  c9ffU9  the  aosignee  eotcred  and  was  possessed  |       1819* 

bat  that  is  disused  now,  fer,  the  assignee  has  the  estate    ^    -  '  ' 

in  him  befive  entry,  though  not  to  bring  trespass."  ^. 

This  case  shews  that  it  was  not,  then,  held  necessary  to   BosAnqrai; 

aver  virMe  agus  he  entered  and  became  possessed ;  bat 

that  avemmt  of  apoqptanoe  was  equlTalent.     There 

voold  be  no  need  of  a  xnrMe  agus^  if  it  were  an  aver^ 

ment  qf  the  Act  of  entry ;  but  it  is  a  jnere  averment  of 

a  consequence  of  la%  and  there  are  abundance  of  an* 

thorities  to  shew  that  vfrtnte  cufus,  praUestu  cu/uSf  and 

per  quodj  are  not  traversable^  but  mere  inferences  of 

law  {a)f    JSvirMe  cifpm  be  IraversoUei  then  the  effect  ot 

the  statute  <^uses  is  traversable.    The  case  of  Walker  v* 

£00^  on  which  the  Plainlaffjrid&es,  is  a  later  authority 

than  die  case  oiEaiony.Jiaques i  and. though  the  lessee^ 

after  las  asaigoment,  is  liable  on  his  own  contract  (fr), 

yet  die  title  and  possessory  right  pass;  and  the  as* 

sigiiee^  being  so  poasessedf  becomes  also  iiable^  iBstj/HofJ. 

WIdtprY.  Renes  has  been  materially  impeached  by 

Tvnur  V.  Bidiariion  (<f).]  In  Turner  v.  Mickardum,  the 

court  abstain  from  todching  this  qoestibn^  miCopeUmA 

V.  SUoem  {d)   is  consistent   with.  Walker  vw  iBesivs* 

Copdand  V.  Sieoens  decides,  that  the  assignment  of  a 

bankrupt's  estate  does  not  bind  his  assignees  to  a  leasee 

without  assent  by  them.     There  is  a  difference  between 

'assignees  in  law  and  assignees  in  fiict;  the  assignees  of 

baakrqpts  are  only  assignees  in  I4W,  and  can  never  be 

bound  unless  they  have  manifested  their  election  to  take ; 

and  the  m^e  puttiii^  up  an  estate  toauctio^  was  held,  in 

I\itner  v«  SichardeaHf   not  to  eoaistitute,  a  sulliiBieiit 

assoit.    The  cf(9e  otEaien  v.  Jbjsias  has  never  been  ap- 

(a)  PHdMe  (i  tfi^fper'toM,  Soli.  S09*  S.a     1  U.  Maym. 

II  Rip^  so.      Beai  y.  SimpioHf  Z7a 
id.  Rapn.4t%'  .(0  7  J^Mh  335* 

(h)  Btllmu  w.Jfurh:Ukf    i         (d)  s  9at9*&  4/4^  $93^ 

proved 
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1819.       proved  of;  and  Lord  Kenjfon,  fron  his  first  coming  to  the 
L.   1^'^     bench,  always  went  out  of  his  way  to  seek  occasions  of 
tfc  declaring  his  dissent  from  it.     In  Dale  v.  WesterdeUj  his 

BosANQusT.  Lordship  says,  that  in  charging  a  mortgagee^  it  is  not 
necessary  to  aver  that  he  entered  and  was  (a)  possessed. 
Stone  v.  Eoans  {b)  was  decided  on  the  same  principle. 
Gihbst  then  of  counsel  in  the  cause,  there  oflered  proof 
that  no  possession  was  taken.  Lord  Kenyon  said,  wbe> 
ther  possession  was  taken  or  not  made  no  diflerence ;  and 
when  Gibbs  cited  Eaion  v.  JaqtteSj  his  Lordship  said  he 
would  overrule  it  williout  the  least  rehictanoe.  X^Bur* 
rough  J.  (reading  a  note  of  the  case)  Lord  Kenyon 
said,  by  assignment  of  tlie  whole  estate,  all  liabilities 
accrue;  and  persons  who  act  with  caution  always  take  a 
mortgage  for  a  term  one  day  short  of  the  original  lease.] 
There  are  several  cases  in  equity  whidh  shew  that  the 
Chancellors  have  always  considered,  that  at  law,  all  the 
covenants  attach  on  assignees.  Spartes  v.  SnutiL  (e) 
PakingtonY.ShaUer{d).  Lueasy.Ckmerfbrd{e).  In  the 
last  case,  Lord  Tkurkn  says,  <«  Whether  the  Defend- 
ant took  it  {ue.  the  lease)  as  a  pledge  or  a  pordmse,  he 
cannot  take  the  estate  without  the  burthen;"  and  be 
compelled  the  depositary  to  execute  the  assignment,  and 
to  pay  the  costs. 

Bosanquet  Seijt,  for  the  Defendant  It  is  admitted, 
that  Eaion  and  JaqueSf  if  it  can  be  maintained,  rules  this 
case  in  every  point.  It  must,  therefore^  be  shewn  thai 
£0^011  V.  Jajvei  is  not  consonant  to  the  principles  of  eom- 
roon  law,  or,  that  it  is  not  q^icable  to  this  case.  This 
is  a  covenant  against  an  assignee,,  founded  on  privity  of 
estate;  and  the  Defendant  agrees  in  the  principle  qui 
sentU  commodtanf  debet  et  onus  ienture^  but  not  unless  he 

{a)  7  r.R.  31a.  (0  %  Fem.  275. 

if)  Wm^falfi  L.&T.  e.  3.    (^  JUiL  374. 
^-  IS*  W  I  yes.jtm,  S35. 

have 
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have  tbe  whole  benefit.    It  b  laid  down  in  early  cbbb%,       1819. 
that  dd)t  lies  against  the  assignee  of   the  entire  in-     ^u^li^ms 
terest  in  a  term  (a),  but  not  against  one  who  takes  less  %*. 

than  the  entire  interest ;  and  what  is  the  issue  here  ?  Not,  Bosanquet* 
whether  the  D^ndant  ha?e  an  interest,  or  have  a  right 
to  have  it  conveyed  to  him ;  bnt,  whether  all  the  estate, 
right,  titles  interest,  property,  claim,  and  demand,  of 
K  Marskam,  leg^j  vested  in  hinu  IJbboU  C.  J. 
Surely,  if  all  the  l^gal  estate  vested  in  him,  although 
another  have  an  equitable  daim,  it  will  not  vary  the  case.] 
The  legal  claim  alon^  and  not  the  equitatd^  is  at  issue 
here;  but  all  that  the  lessor  gets  out  of  the  assignee  is 
btero  ^spmeniumy  for  his  original  contract  is  with  the 
lense.  In  Brawn^s  Entries  {p\  the  form  of  declaring  is, 
and  this  in  the  reign  otEUzabeth^  concessit  et  assignavit 
toiOf  siahattj  iiiulum^  inieresse  et  termman  afsnomm^ 
which  he  then  had  in  the  premises;  not  dameum  et  deman^ 
Am;  the  others  are  the  important  wordsi  Whatever  may 
be  the  case  as  to  immediate  lessees,  the  assignee  of  tenant 
for  years  can  never  be  possessed  by  operation  of  the  statute 
of  ttse%  because  the  tenant  for  years  has  no  seisin  of  the 
freehold  to  serve  the  us^  and  therefore  this  is  a  case  to 
be  considered  wholly  at  commoh  law ;  and,  by  the  com- 
mon law,  an  estate  can  only  be  perfected  by  possession. 
Estates  at  common  law  lie  either  in  livery  or  in  grant ; 
diose  which  lie  in  grant  will  not  pass  by  liver^  or  with- 
out deed ;  those  which  lie  in  livery,  will  not  pas  without 
livery*  Thus,  a  grant  of  a  rent-charge,  which  lies  in 
grant,  is  destroyed  by  cancelling  the  deed  (c) :  but  where 
an  estate  for  years  passes  by  deed,  that  estate  lying  in 
livery,  and  not  in  grant,  the  estate  is  not  destroyed  by 
cancdling  the  deed.  Since  the  statute  of  fi^uds^  we 
see  no  conveyances  save  those  in  writing;   but  before 


(41)  5  Onm  7.  29.11.  (r)  C^lMt.%c^h* 
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1819.  that  fttstdte,  terms  for  years  passed  by  parol,  and  were 
^  ■  ■  V  ^*  assigned  by  parol;  and  it  was  held  (a)  that  an  assignee 
iLLiABis  y^  parol  should  have  his  action  of  covenant.  It  cannot 
BosiWQDKr*  therefore  be  controverted,  that  leases  for  years'  lie  in 
lively,  and  not  in  grants  Bract&n  (b)  lays  thb  down 
broadly,  DonaHonum^  secundum  quod  pradictum  esL, 
alia  ferficta^  alia  ifoperfictas  nunquam  €rii  peffieta 
donatio  J  donee  donaiarius  plenam  hatmerii  patsessiomem 
sioemrinam*  Saeonfs^Mdgmenif  in  the  Brtide  on  leuaeSf 
is  a  high  anthori^  on  this  subject,  that  article  having 
bten  written  by  Lord  C.  B.  Qilbeft.  One  section  of  that 
treadae  (c)  is  employed  to  shew  in  what  respects  entry 
by  lessee  is  reqaisite  to  the  perfection  of  his  lease.  At 
common  law,  no  lease  for  years  was  looked  npon  to  be 
complete  till  actual  entiy  by  the  lessee;  and,  therefore^  if 
a  lessor  released  to  the  lessee  before  entry,  the  reversion 
wonld  not  pass,  because  the  lessee  had  not  possession* 
Yet  it  is  urged  on  the  other  ^ide^  that  possession  is  an 
inference  and- conclusion  of  law  resulting  from  thedeecf. 
TUspositioDy  C.  B.  GUb^^  Coke^  vndBraeUm^  contra- 
dict; and  this  execution  of  leases  by  entry  was  neeessaiy 
till  the  statute  of  uses,  since  which,  another  mode  of 
transferring  nses  into  poascasion  has  been  intiodaeed 
InBaeoffi  Mridgmenij  tit.  LeoMee^  P^  itis  said,  *<  If  one 
make  aleasefor  yters,  to  commence  two  years  henoe^  he 
may  transfer  it  toanodier,  who  may,  by  enfry,  reduce  it 
into  possession  when  he  thinks  fit.''  LitOelm  uy%  (if), 
^*  Tenant  for  term  of  years,  u  where  a  man  letteth  to 
another'for  sudi  term  of  years  as  is  accorded  between 
lessor  and  lessee;  and,  ^en  the  lessee  enterelh  by  force 
of  the  leasee'  then  is  he  tenant  for  term  of  jem!*  CM% 
oemmentaiy  on  this  is,  <<  And,  true  it  is,  to  many  par- 

(n)  Cro^El.  373*  436*  Nolu        {c\  Bac.  Ab.  Leases^  M. 


V.  Awder.  {d)  S.  i«. 
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potes  he  is  not  tenant  For  years  nntil  he  enter  (a).**   The        1 1  s^. 
lasgange  of  LdUUtori%  G6th  section  is  to  the  same  eflect ; 
and  is  the  more  remarkable^  because  it  is  particularly 
achrerted  to,  and  completely  recognized  by  Lord  JSZ&w-    Bobakquit. 
boixm^  in  Copeland  v.  Sievens*    Again,  in  section  459., 
it  is-  said,  that  a  lease  is  void,  where  the  lessee  had  not 
posawiion  in  the  land ;  because  he  has  no  estate  in  the 
kad^  but  only  a  right  to  have  the  land  by  force  of  the 
lease.'     Nothing  can'  be  stronger  than  the  passage  in 
Cot  Ldii.  270.  a.,    which  completely  bears   out  Bldeh* 
dame  (6),  in  the  doctrine^  that  a  bare  lease  gives  tbi^" 
letse^only  a  right  to  enter,  called  inieresie  termini ;  arid,* 
irilea  he  enters,  and  not  before,  be  is  complete  tenant  for' 
ycarap     Loid  Sllenb&reugh  lays  down,  in  Copdand  iJ 
Sieoens,  the  principles  of  the  common  law  which  goveni 
this  case.    The  estate  in  the  land,  and  the  right  to  have' 
the  land,  are  matters  distinct ;  and  the  actiOti  of  covenant 
is  foanded  on  privity  of  estate,  not  on  privity  of  right, 
.  if  there  be  any  such  thing.    lAAb&ii  C.  J.   I  can  say,  as 
one  of  the  judges  who  decided  that  ca^,  that  I  did  not' 
iiMend  to  give  a^y  judgitient  which  would  at  all  afled 
the  case  now  before  the  Court.]    There  is  one  remark-^ 
able  case^  in  which,  though  on  a  freehold  interest,  livery 
of  sekin  is  dispensed  with,  and  yet  the  estate  is  never 
perf^^cted  till  entry ;  that  is,  in  the  case  of  an  exchange. 
LiitUicn  says  (r),  each  may  enter  into  the  other's  land, 
without  livery  of  seisin.     CMb^s  commentary  is,  that 
th^  parties  have  no  freehold,  in  deed  or  in  law,  till  entry. 
In  th^'pr^nt  case,  it  is  found  that  an  assignment  is 
executed  by  Marsham  to  the  Defendants :  there  is  no 
finding  that  the  Defendants  ever  executed  a  counter- 
part, but  simply  that  the  indenture  was  deliverad  to 
them,  and  that  they  accepted  the  same.     As  to  the  au- 
thorities previous  to  Eaton  y.  JajueSf  it  appears  that 

(«)  Co.  Lift,  46«  i.       {h)  %  Bl  Com.  314.        {e)  S.  6s. 
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lBi9i      possesfilon  was  neoefisary  to  subject  the  asd^ieca  to  an 
^  '-    '   -  '     action :  there  is  an  averment  of  entry  and  posscsMOPy  as 
^^  ancient  as  the  time  of  Elizabeth.    But  then^  it  is  8aid» 

BosANQUET.  that.this  is  on  inference  of  law :  the  virtute  agus^  pnUex^ 
tu  cufusp  or. per  quod,  is  perhaps  an  averment  of  matter 
of  law,  and  not  traversable ;  but  this  eacpression  of 
initavitf  he  entered,  is  a  matter  of  &ct,  not  a  oonduaion 
of  law.  There  are  two  or  three  most  important  cases 
with  respect  to  the  liability  of  executors ;  and  the  prin- 
ciple contained  in  them  is,  that  an  executor,  as  exe- 
cutor, is  liable  to  be  sued  in  respect  of  the  lease  of  his 
testator,  whether  he  enter  or  not;  and,  whether  .the 
estate  will  produce  the  rent  or  no^  he  is  liable  to  the 
extent  of  the  value  of  the  land,  and  all  his  other  assets. 
But  be  is  not  liable  as  assignee,  unless  he  enter ;  and, 
if  he  enter,  he  is  liable  as  assignee.  If  l^e  amUme  in 
possession,  he  shall  be  charged  in  the  debet  and  de^ 
iineif  whether  he  has  assets  or  not  (a).  In  Bdlam  v. 
Burbrick  (£},  it  is  said  that  lestee  is  liitble  by  his  con- 
tract, whether  he  occupy  or  not;  but  this  cannot  ^>ply 
to  the  case  of  ass^nee.  In  the  CBaeoSCcokv.  Harrii{c\ 
HoU  manifestly  founds  his  conclusion  on  the  pleaduigs. 
He  admits  what  was  the  ancient  form  of  pleading  and 
alleges  that  it  is  disused.  But  Buller  J.,,  than  whom 
none  had  a  more  perfect  knowledge  of  pleading,  says  (i2), 
HoU  is  mistaken;  and  the  course  of  pleading  nowj  and 
from  the  time  of  Elizabeth^  is  the.  same  as  it  was  then. 
In  Huckle  v.  Wjfe  (e),  it  was  objected,  that  no  action  lay 
against  an  assignee  after  several  mesne  assignments. 


(a)  Buckley  v.  Pirkj  x  Saik.         (e)  i  Li.  Rajm.  367* 
79.  316*    BilHngburtt  y* Speer*        \a\  Baton  y.Jaques. 
tnarit    x  Salk.  %i^^.      Helier  v.         \e)  Cartbe<iA*f  2SS- 
Cajepertf  x  Lev.  xa;* 

{b)  Ld,Bajtfh  ifU    iSalk. 
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because  it  was  not  shewn  be  was  assignee  of  the  term  of 
ihe  first  lessee ;  for,  the  same  tenements  might  cx>me  to 
liim  by  assignment  of  another  estate  in  the  tenements, 
and  not  the   same  estate  that  the  first  lessee   had. 
[jiUeitCJ.    Yon  infer  the  necessity  of  the  averment 
irf'entry  and  possession,  fix)m  its  general  recurrence  in  all 
sctions  of  covenant  by  lessor  against  assignee;   is  not 
the  inference  weakened  by  observing^    that  the  same 
avennent  usually  occurs  in  covenant  by  the  lessor  against 
the  lessee,  where  it  certainly  is  not  necessary  ?]    It  cer- 
tainly  weakens  the  inference,  pro  tanto  j  but  it  is  decided 
in  Eatonr.  Jaques^  that,  if  the  assignee  is  not  in  posses- 
sion of  the  whole  so  as  to  have  the  benefit  of  the  wholes 
he  is  not  liable.    The  utmost  inference  to  be  drawn  from 
the  case  of  Sparkes  v.  SmiSij  which  was  considered  in 
£1^011  v.  Jaquesj  is,  that  the  counsel  thought  it  fit  to  make 
the  application,   and  the  Chancellor  left  him  to  recover 
St  law  as  well  as  he  could.     As  to  Pilkington  v.  Shatter^ 
it  IB  unfiirtunate  that  the  only  report  of  a  common  law 
decision  should  be  found  in  the  recital  of  a  case  in 
equity;  but  Lord  Mansfieldj  who  well  understood  equity, 
lays  that  ccase  is  contrary  to  the  constant  practice  of  a 
ooort  of  «]uity  (a).       In  Lucas  v.  Comerfbrdj    Lord 
Thuicno  sends  the  parties  to  a  court  of  law,  saying,  *<  I 
will  compel  the  party  to  take  an  assignment,   and  then 
you  may  try  what  you  can  do  at  law ;"  not  deciding  that 
he  has  any  relief  at  law.     As  to  the  authority  at  common 
isv,  there  is  the  dictum  of  HoU^  of  which  I  will  say  no 
more.    The  date  of  Stone  v.  Evans^  which  was  decided 
in  1776,  is  very  material.     Dale  v.  Westerdell  was  de- 
cided in  1797.     In  Stone  v.  Evansj  according  to  a  MS. 
note^   Lord  Kern/an  said  of  Eaton  v.  Jaques^  ^^  I  have 
heard  that  there  has  been  such  a  case  as  the  one  cited.'' 
This  shews  that  he  had  not  very  fully  considered  the 


VouL 
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case  on  giving  his  nisi  prim  opinion,  and  is  fiur  from 
having  the  strength  of  the  note  in  WoodfalL  This, 
too,  is  said  in  1796,  prior  to  Dak  v.  Waterddlf  which 
was  decided  in  1 797.  [Park  J.  In  Abbot  on  (a)  Shippings 
Stone  V.  Evans  is  mentioned,  and  that  evidence  of 
possession  was  given:  in  Date  v.  WesterdeU,  Loid 
Kenyan  had  not  changed  his  opinion  of  Baton  ▼•  Jaqun.} 
The  case  of  Dale  v.  WesterdeU  related  to  a  mortgage 
of  a  ship ;  and  an  opinion  was  taken  up  by  his  Lord- 
ship, that  a  distinction  might  have  been  made  be- 
tween the  case  of  mortgage  and  that  of  other  assigih 
ments.  No  wonder,  therefore,  that  Lord  Ktrnfon^  wiA 
imperfect  recollection  of  the  case^  should  think  it  was 
untenable  on  that  distinction,  not  adverting  to  the  tnie 
ground  of  the  decision  stated  by  Lord  Jlfim^U^  namsijs 
the  want  of  possession*  In  DdU  v.  WesterdeU^  hetbiows 
out  these  doubts,  that  he  may  not  be  taken  to  have  ao- 
quiesced  in  that  determination*  An  unjust  prsjudioe 
has  arisen  against  this  case  of  Eaton  v.  Jaquest  in  oonw- 
quence  of  the  true  ground  of  it  not  having  been  undei^ 
stood.  All  the  cases  decided  respecting  the  assigneeBof 
bankrupts,  strongly  coincide  with  this  authorilj.  The 
commissioners  assign  to  the  assignees  of  the  bankrupt 
all  his  estate;  the  assignees,  by  the  same  instrnment, 
agree  to  accept  jthe  trust,  and  always  execute  a  counter- 
part. [^Graham  R  Surely  it  is  not,  in  those  casa^  a 
mere  question,  whether  the  assignees  have  entered,  bat, 
whether  they  have  done  any  act  wherdiy  they  shew 
assent  to  take  to  the  property.  They  may  take  the  pro- 
fits,  other  by  thonsdves  or  others,  which  lattfr  ctmne 
is  a  constructive  entry.]  In  Twmer  r.  Bkhardum^  Lord 
EBenbofough  sets  out  with  saying  that  entry  and  po»- 
sessioD  were  requisita      WkeeUr  v.  Bramak  (i)  and 


(«)  4th  cd.  19.  «• 


{h)  jCsi^MO- 
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Bourdittcn  y.  DaUon  {a)  shew  that  assignees  are  en-        1819. 
titled  to  renounce^    unless   they  have   taken    to   the  -  '^ 

premises.      There  is  no  pnnaple   upon  which  they  ^, 

can  be  allowed  to  pick  and  choose,  to  accept  what  Bobanquit. 
is  beneficial  and  reject  what  is  detrimental,  except 
upon  the  ground  that  they  have  not  taken  possession. 
In  Jackson  v.  Vernon  (5)^  cmd  Chirmay  v.  Biacibum  {c\ 
it  did  not  occur  to  the  judges  that  thore  was  any  thing 
to  impeadi  the  cftse  of  Eaton  v.  JagueSi  and  the  only 
ground  of  the  decision  is,  that  the  assignees  had  not 
taken  possession.  An  absolute  assignment,  ther^ore^ 
irithoot  possession,  will  not  render  the  assignee  liable; 
bat  there  is  a  difference  between  an  absolute  assignment 
and  a  mortgage.  The  Court  does  not  usually  take 
notioe  of  trusts;  but  where  a  bankrupt  is  trustee,  they 
wiH  not  let  the  bankrupt  liiws  carry  to  ike  creditors  that 
which  is  not  the  bankrupt's.  This  action,  then,  whidi 
isfiMmded  on  privity  of  estate,  and  in  which  all  the  estate 
and  title  must  be  vested  in  the  Defimdants,  is  not  main- 
tainable :  theit  estate  and  interest  is  not  perfected  till 
eotry  \  and  it  cannot  be  otherwise  hdd,  without  holding 
that  an  esitate  for  years  lies  in  grant,  a  thing  abhorrent 
to  the  prmciple  of  the  common  law. 

Fa^Aan,  in  reply.  The  case  of£a^onv*Jiij|ifi£S  has  been 
overruled,  audits  {principles are  untenable.  The  Plaintiff 
meets  it  by  the  principle  Qjuisentiicommodtm  debet  et  onus 
setUkes  and  the  counsel  for  the  Defendants  begs  the  ques- 
tion, in  saying  that  the  assignee  has  not  the  benefit.  He 
may,  at  any  time^  compel  a  sale  fotr  his  benefit,  and  have 
e?ery  advantage  which  he  could  derive  firom  the  lease 
itselC  The  doctrineinJBro^on  has  no  reference  to  a  chat- 
tel interest.    The  fidlacy  exists  in  laying  on  the  Plaintiff 

(a)  Peake^  N.P.  S38.  S.  C.        U)  1  H.BL  114. 
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1819.       the  burthen  of  Viewing,  that  the  Defendants  were  com- 
.^^"^^^""^     pletely  invested ;  whereas,  the  PlaintiflFis  only  bound  to 
^^  shew,  that  they  were  so  far  invested  ^s  to  make  them  sub- 

fioSANQiTET.  ject  to  an  action  of  covenant.  In  the  passage  o{{a)LittleUm 
respecting  exchanges,  it  appears  that  an  exchange  may 
be  by  parol,  and  it  is  therefore,  that  actual  entry  must  be 
shewn.  The  averment  of  entry  is,  indeed,  an  ancient  aver- 
ment ;  but,  if  it  be  an  averment  of  fact  and  not  of  law,  is 
it  not  marvellous,  that  in  all  the  books  it  never  was  tra- 
versed, except  in  Walker  v.  Beeves  ?  But  of  such  a  tra- 
verse^ if  the  averment  contained  allegation  of  matter  of 
fact,  there  must  have  been  found  many  instances.  The 
case  {b)  cited  from  Cro.  Jac.  is  a  direct  authority  that  the 
estate  and  interest  do  pass.  In  the  transfer  by  lease  and 
release,  the  lessee  must  have  some  interest  before  entry; 
for,  by  reason  of  privity,  it  is  clear  that  the  release  will 
extinguish  the  rent.  An  executor  is  liable  to  the  extent 
of  his  assets,  whether  he  enter  or  not ;  and  he  is  assignee 
in  law  of  the  testator.  BeUasis  v.  Burbrick  determined 
only  this,  that  a  tenant  at  will  would  be  liable  on 
his  occupation  of  land;  and  a  lessee,  on  privity  of  era- 
tract.  Huckle  V.  Wye  is  not  shaken  by  the  Defendant's 
argument;  for,  he  was  declared  against  as  assignee  of 
one  Serle^  virhdecujus  he  entered  and  was  possessed,  and 
the  Court  said  vtritUe  cujtts  was  not  traversable.  Sparkes 
V.  Smith  is  a  distinct  recognition  by  those  who  then  sate 
in  equity,  that  in  judgment  of  law  the  assignee  was  liable. 
PUkington  y. Shatter  is  still  stronger;  for,  in  that  case  there 
had  been  a  verdict  at  law,  and  it  is  no  objection  that  it  is 
not  elsewhere  reported.  In  Sione  v.  Efoans^  there  certainly 
was  evidence  that  possession  had  been  taken ;  bat  when 
Gibbs  offered  to  disprove  that  fact.  Lord  Kenyon  said  it 
was  immaterial  whether  possession  was  taken  or  not; 
and,  in  Dale  v.   Westerdelly   he  had   not  changed  his 

(«)  /•  6a.  {h)  Saffjm  v.  Adams^  Cro.  Joe.  6o. 
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opinion.  With  respect  to  the  argument  urged  from 
the  sitaation  of  the  assignees  of  a  bankrupt,  the  frame  of 
the  bankrupt  laws  is  peculiar;  and  those  cases  of 
ass^ees  have  turned  on  the  provisions  of  the  bankrupt 
law.  However,  actual  entry  and  possession  is  not  that 
which  the  cases  require ;  and  the  question  is,  whether 
the  bankrupt's  assignees  take  to  the  property,  not 
whether  they  enter  and  are  possessed.  In  many  cases, 
assignees  may  take  to  property  without  going  within  a 
hundred  miles  of  it.  The  question  here  is,  does  all  the 
estate,  interest,  and  term,  vest  in  the  party?  It  does ; 
for,  an  assignee,  by  his  deed,  may  convey  over  all  the 
estate  to  another  assignee.  What  less  than  the  whole  is 
taken  ?  What  does  he  take  ?  The  whole,  or  nothing  ? 
The  argument  on  the  other  side  requires  that  he  should 
take  nothing,  if  he  do  not  take  the  whole.  The  passage 
in  BacofCs  Abridgment  only  establishes,  that  by  the  mere 
execution  of  the  lease,  a  lessee  shall  not  be  taken  to  be 
in  possession  to  all  intents  and  purposes,  but  only  if  he 
dearly  shew  indication  of  his  consent  thereto.  Where 
then  is  the  estate?  It  cannot  be  in  abeyance ;  it  must 
be  in  the  lessee.  When  he  has  manifested  his  deter- 
miuadon  to  accept,  does  it  not  then  pass  front  the 
lessee  to  the  assignee,  as  it  passed  from  the  lessor  to 
the  lessee  ?  It  certainly  must ;  and,  if  it  so  passes,  the 
FhuntifF  is  entitled  to  recover. 


1819^ 


WUXIAMS 
BOBANQUET. 


Dallas  C.  J.  now  delivered  the  judgment  of  the 
CourL  The  question,  which  arises  on  this  special  ver- 
dict, is,  whether,  under  the  jbcts  stated,  the  Defendants 
took  all  the  estate  and  interest  of  the  original  lessee,  by 
his  assignment  of  the  whole  term  of  the  lease,  having 
taken  such  assignment  as  a  security  for  the  repajrment 
of  a  snpn  of  money  lent,  and  the  Defendants  never  hav- 
ing actually  occupied,  or,  in  fact,  become  possessed. 
S  8  And, 
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An4  Imt,  it  will  he  proper  to  rtfer  to  tbenatore  of  web 
an  estate^  ais  between  the  lessor  and  tbe  lessee.  Thede<- 
finition  by  LiUleUm^  s.  5&  jp.  4S,  b^  is,  «<  tesoant  for  term 
of  years  is  where  a  man  lelteth  lands  or  tcaemrats  to 
another,  for  tenn  of  certain  years,  after  the  noBiber  of 
years  that  is  accorded  between  the  lessor  and  the  leasee; 
and  when  the  lessee  entereth  by  force  of  the  lease,  then 
is  he  tenant  for  terra  of  yeara;"  and  the  latter  words 
have  been  relied  on,  as  shewing  that  entry  is  neoessaiy 
to  ccMistitute  a  tenant  for  term  of  years,  the  words  being 
^  and  when  the  lessee  entereth  by  force  of  the  lease,  thra 
is  he  tenant  for  term  of  years.*^  As  connected  with  the 
58th  section,  the  5j9th  is  also  to  be  attended  to,  whid& 
is  in  these  words :  ^  And  it  is  to  be  understood,  that  in 
a  lease  for  years,  by  deed  or  widiout  deed,  there  needs 
no  livery  of  seisin  to  be  made  to  the  lessee^  but  he  may 
enter  when  he  will  by  force  of  the  same  lease/'  la 
Littleton^  s.  66.,  this  is  still  fnrther  explainedf  aod  it  is 
said,  <<  Also»  if  a  man  letteth  land  to  another  for  terra 
of  years,  albeit  the  kssor  dieth  before  the  lessee  cnt^*- 
eth  into  the  tenements,  yet  he  may  enter  into  the  same 
tenements  after  the.  death  of  the  lessor^  because  the 
leasee,  by  force  of  the  leasee  hath  right  presently  to  have 
the  tenements  accordiug  to  the  form  of  the  lease;^ 
and  ^  the  reason  (say^  Lord  Coke}  is»  because  the 
interest  of  the  term  doth  pass,  and  vest  in  the  lessee 
before  entry;  and,  therefore,  the  death  of  the  lessor 
cannot  devest  that  which  was  vested  before;'*  but»  *'  true 
it  is,"  he  says  (a),  *^  that,  to  many  purposes,  he  is  not 
tenant  for  years  mtil  he  enter :  as  a  relasse  madotohira 
knotgoodtohimtoencreasehis  estate  before'entry ;  but 
he  may  release  tbe  rent  reserved  before  entry  in  reqpect 
of  the  privity ;"  and,  <<  the  lessee  before  entry  hath  an 
interest,  interesse  termini^  grantable  to  another."    In 


(a)  Co. Hit*  46*^. 


Littleton^ 
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ioteiett  in  the  tenn,   and  actual   possession  of  the    1,   -  ■- ' 
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land;  and  it  b  said»  ^'  If  the  lessor  release  to  the  lessee  ^^ 

all  his  right,  &&  before  that  the  lessee  had  entered  into  >  BoBAnqmcBi 
the  same  land  fay  force  of  the  same  leasee  such  release  is 
void;  for  that  the  lessee  had  not  possession  in  the  land 
St  the  time  of  the  release  made,  but  only  a  rig^t  to 
hsTe  the  same  land  by  force  of  the  lease/'  And  this  is 
esplsoned  by  Lord  Coke  in  hie  comment,  who  says» 
'^A  release^  which  enures  by  way  of  enlarging  an 
estate,  cannot  work  without  a  possession  ;*'  but,  taking 
tlie  distinGtion  between  the  estate^  tfie  land,  and  the  in* 
terest  in  the  term,  he  adds,  that  a  release  before  entry 
akall  extinguish  the  rent;  and,  in  forther  commenting 
on  the  words  otLdUUkm,  that  the  lessee  had  only  aright 
to  have  the  land  by  force  oi  the  leasee  he  says,  by  this 
*^]s  not  to  be  understoodt  that  he  hath  but  a  naked  rights 
for,  then,  he  could  not  grant  it  over;  hot,  .seebig 
lie  hath  interase  iermni  before  entry,  he  may  grant 
it  over,  albeit,  for  want  of  an  actual  possession,  he 
isnotcapafaieof  ardease  toenlaige  hisestate.''  And 
so^  fay  Lotd  BoUy  in  Cook  v.  HBarris{a\  ''  tfate  assignee 
has  the  estite  m  him  before  mtry,  though  not  to  bring 
tmpott,*'  that  being  an  actum  founded  upon  possession; 
bat  as  between  lessor  and  lessee^  with  respect  to  rent,  this 
lessen  does  not  apply,  for,  the  right  to  the  rent  and  the 
liabSity  to  ps^,  vest  by  the  lease  and  not  by  the  occup' 
patkm.  In  Bdlasis  r.  Bwfbrick  {b\  it  is  laid  do>wn,  *<ia 
debt  forrent  upon  a  lease  at  will,  the  Phiintiff  must  shew 
sn  occupation,  for,  the  rent  is  only  due  in  respect  there- 
of and,  therefore,  it  must  iqppear  to  the  Court  when  the 
lessee  entered,  and  how  long  he  occupied;  but,  in  debt 
fcr  rent  upon  a  lease  for  years,  the  Plaintiff  need  not  set 

(a)  I  JURMjm.  347.  (^)  <  Salk.  409. 
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1819.  ferth  any  entry  or  oocapftlion;  for,  though  the  TkBaad-' 
ant  neither  enters  nor  occupies,  he  most  pay  the  Fent^ 
it  being  doeby  the  lease  or  contract,  and  not  by  the 
occapation."  The  same  is  reported  in  1  Lord  Bcn^ 
numdy  171.,  and,  as  concerns  the  present  point,  in  these 
terms,  ^'  In  cases  of  leases  for  years,  the  rent  becomes 
dae  by  the  lease,  and  not  from  the  entry,  and  there  i» 
no  need  to  aver  occupation,  because,  the  lessee  is  liaUe 
to  pay  the  rent,  whether  he  occupies  or  noty  but,  in  cases 
of  leases  at  will,  occupation  must  be  arerred."  The 
doctrine  in  Co.  Litt.^  and  the  cases^  to  whidi  I  have  al- 
ready referred,  are  in  point  to  shew,  that  actual  posses- 
sion is  not  necessary  to  render  the  lessee  liable,  under 
the  lease,  to  payment  of  rent,  and  this  leads  to  the 
question,  whether  there  be  any  difference  in  this  reelect 
between  the  lessee  and  hb  assignee,  or,  as  in  t&s  case^ 
an  asrignee  taking  an  assignment  by  way  of  secori^  for 
a  debt.  And,  first,  in  the  case  of  an  absolute  assignment, 
it  seems  difficulty  on  principle,  to  understand  on  what 
the  distinction  can  rest:  for,  if,  by  assignment,  the  leasee 
may  grant  to  another  >all  his  interest  in  the  tenn,  and, 
by  acceptance  oi  such  assignment,  the  assignee  takes  all 
the  interest,  which  the  assignor  had  in  the  premises; 
and  if  the  assignor  were  liable  before  entry,  or  without 
entry,  to  which  the  audiorities  folly  go^  it  seems  neces- 
sarily to  follow  J  that  the  assignee  of  the  lessee  is  liable 
in  the  same  way.  But,  the  form  of  the  dedamtion  in 
such  actions  has  been  resorted  to,  and  the  aUegation  of 
entry  and  possession,  it  is  said,  is  to  be  taken  as  an  al- 
legation of  fiict,  not  a  conclusion  of  law,  and,  therefore, 
shewing  entry  and  possession  to  be  necessary.  Thatthb 
allegation  maybe  matter  of  foct  or  of  law,  and,  that  this 
inoll  depend  upon  the  nature  of  the  sutgect,  is  not  to  be 
denied;  but  the  question  is,  how  they  are  to  be  taken  in 
'  like  the  presoit?  If  this  question  were  altogether 

nev. 
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iiewy  they  would  oonstitate  all^adon  offset,  with  those  181 9, 
who  think  entry  necessary,  of  law,  with  those  who  think 
possession  the  legal  effect  of  the  assignment ;  so  that  it 
would  still  come  round  to  the  general  question,  whether 
actual  entry  and  possession  be  necessary  r  but  to  say 
that  they  are  necessary,  because  such  is  the  form  of  the 
declaration,  is,  in  effect,  to  beg  the  question ;  as  the  ar- 
gum^it  turns  in  a  drcle^  when  it  is  said,  entry  and  pos- 
session are  necessary,  because  the  declaration  so  alleges, 
and,  because  they  are  necessary,  the  declaration  does  so 
allege.  In  Cook  v.  Harris^  which  was  an  action  of 
debt  for  rent  against  the  assignee  of  a  .term,  the  de« 
daiBtion  contained  no  averm«[it  of  entry  and  posses- 
sion ;  and  Lord  HoU  ssid,  that  the  ancient  method  of 
{heading  assignments  was,  vbrhde  cujus  the  assignee  en- 
tered and  was  possessed,  but,  that  this  method  was 
now  disused,  for,  the  assignee  had  the  estate  in  him 
befiHre  entry.  But,  in  Eaton  ▼.  Jaquesy  this  is  denied  by. 
Mr.  Justice  BuUer^  who  says,  Lord  Hoit  is  mistaken, 
for  that  he  (Mr.  J.  BuUer)  has  looked  into  the  prece- 
dents,  and  diey  always  allege,  virtide  ctyus  the  assignee 
entered  and  was  possessed.  Be  it,  therefore^  that,  in 
this  respect.  Lord  HoU  was  mistaken;  though  the  de^ 
daration  in'  the  case  before  him  contains  no  such  aver- 
ment, either  as  to  the  ori^al  lessee^  or  the  assignee 
of  the  lessee;  still  Lord  Holfs  audiori^,  in  point  of 
opinion,  remains  precisely  the  same^  namely,  that  such 
averment  is  not  ^necessary,  bdng  only  what  the  law 
woold  imply,  opposed  certainly  by  that  of  Mr.  Justice 
BuBer.  And,  admitting  Mr.  J.  BuUer  to  have  been 
right  as  to  the  fact,  that  all  declarations,  before  and 
since  the  particular  case^  contained,  and  still  contain, 
this  allegation,  it  would  equally  leave  the  question  un- 
settled, of  which  description  the  allqration  is  to  be  consi- 
dered,whether  as  matter  of  foot  or  matter  d'law;  no  case 

having 
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1819.       baving  been  dted  in  whidi»  these  words  having  been  tn^ 
vened,  the  traverse  has  been  held  good;  and,  it  will  imme- 
diately be  seen^  the  only  case  decided  is  the  other  way. 
That  case  is  the  case  of  Walker  Y^BeeveSf  and  it  was 
covenant  for  rent  reserved  upon  a  leaae^  by  an  assignee 
of  the  reversion  agamat  an  assignee  of  the  original  lessea 
The  Defendant  pleackd  two  di£ferent  pleas.     The  fint 
was  demurred  to.    In  the  second  he  stated,  that  before 
the  rent  in  question  became  due,  he  assigned  all  the 
estate,  titles  interest  and  term  of  years^  which  he  then 
had  to  oome  in  the  premises,  to  one  Ri^Sf  by  virtue  of 
which  assignment  Bi^s  entered,  and  was,  and  still  is 
possessed  thereof  &€.    To  this  plea  the  Plaintiff  replied, 
that,  at  and  after  the  time  when  the  rent  in  question 
became  da^  the  Defendant  remained  and  continned  in 
possession  of  the  premises,  without  this,  that  the  ssid 
BiggSf  at  any  time  before  the  rent  becwne  dne  and  in 
arrear,  entered  the  {M'enuses,  and  was  possessed  thereoC 
The  Defendant  demurred  to  thh  replication,  and  shewed 
for  cause,  that  the  Plaintiff  had  therein  traversed,  and 
attempted  to  put  in  issuer  matter  of  law  ooly^  and  not 
any  matter  traversable  or  issuoUe.     The  Court  took 
time  to  consider,  and  Lord  Man^lM  said,  that  they  did 
not  enter  into  the  merits  of  the  fisst  plea,  for  tkst  they 
woe  nnanimons  m  thinking  that  the  repKcation  to  the 
second  was  not  good,  unless  it  had  gone  fovdier,  and 
charged  the  second  assignment  to  have  been  fraodolenl. 
By  the  assignment,  the  title  and  possessory  r^ht  passed 
and  the  assignee  became  possessed  in  law.    This  case 
is  by  no  means   like  Ea/ot^Yn  JtEqueSf  for  the  asi^p- 
ment  there^  being  a  mortgi^  from  the  nature  <^  the 
transaction,  it  was  not  an   assignment  to  tUs  poi^ 
pose;  ''it  was  a  mere  securi^.     Taking  it  then,  that 
the   assignee  is,  afker  accephince  of  the  assignment^ 
liaUe  without  entry  and  possession,  Eatomv^Jaj^if^ 

will 
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«iU  stand  on  its  own  paeuliar  groiuid»  whioh  is,  that 
i&  asdgnmait  of  a  lease  taken  by  way  of  pledge 
or  security,  difiEers,  in  this  respect^  from  an  absohile 
SMignment,  so  that  entry  and  possession  are  neoessaiy  BosAinmr. 
to  make  such  aBsignee  liable.  On  the  other  hand, 
three  cases  in  equity  have  been  cited  prcdsely  siaufair 
to  the  present  case.  In  the  case  of  Sparhn  v.  SmUhj 
die  Court  refiised,  on  bill,  to  compel  an  aswgnee  of  a 
^  term  on  mortgage  to  discover  hie  assignment;  theol>> 
ject  of  the  losor  in  reqairing  it,  bebj^  to  make  the 
assignee  liable  to  the  covenant^  of  the  mortgagor,  aU 
thou^  he  bad  not  taken  actual  possession  of  the  pre*- 
miles.  The  Court  said,  it  was  the  mortgegeeTs  foUy  ta 
take  an  ass^nmont  of  the  whole  term,  wherdby  he  sob-^ 
jectedhims^  to  the  covenants  in  the  original  leasee 
isetead  of  taking-  a  derivative  lease  of  aU  the  term,  but 
t  month,  week,  or  day ;  yet,  aa  he  ww  only  mortgagee^' 
and  never  in  possession,  they  would  not  aMMt  the  Phmi- 
ti£^  but  left  him  to  recover  at  law  aa  well  ae  he  codd*  , 
}APiUcb9gUmy.Shalkr^  iOOi  were  lent  by  way  of  mon* 
gsge  upon  an  asugnment  of  a  building  leasee  and  thei  • 
mortgagee  never  entered  or  took  possession,  but  lost  the^ 
mmieylenL  l%e  Defendanl  in  eqmty  hanuig  recovered 
agaanst  the  mortgage^  as  assignee^  the  rent  reserved 
on  the  leas^  the  bill  was  to  be  relieved  against  the  re* 
ooveiy  at  law;  and  the  Court  ^smissed  it,  sayhi^  the 
mor^pigee  was  ill  advised  to  take  an  a8B^;nment  of  the 
whole  term.  In  both  cases-  the  principle  of  law,  that 
aa  ssai^pee  of  a  whde  term  is  snbjec;^  to  the  eovenante 
of  the  original  leasee  is  iiilly  admitted.  The  difibrent  ^ 
event  of  the  applicalion  arose^  merdy,  from  the  partiee 
hamg  changed  sides  on  the  iqpplications  to  the  {a)  Court 

(a)  Poweii  on  Mortgagt^,  c  it.  p.  8o.  ut  ed.  vol.  i.  p.  %$$. 
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The  third  case»  Jbucasy.  Cometjbrd,  was  bill  byexecutoiv 
of  lessor  against  the  depositary  of  a  lease  to  secure  a 
debt,  for  specific  performance  of  a  covenant  in  the  lease 
to  rebuild  houses.  Lord  Thurlam  said  it' was  no  matter 
whether  the  Defendant  took  the  lease  as  a  pledge  or  as 
a  parchase»  he  could  not  take  the  estate  without  taking 
the  burthen  (a).  The  case  of  Eaton  and  Jaques  stands, 
then,  as  a  single  case,  of^sed  as  I  have  stated;  but,  if 
there  were  no  authority  against  it,  is  it  upon  principle  to 
be  supported  ?  The  assignment  of  a  lease  for  the  whole 
term,  whether  absolute,  or  subject  to  a  proviso  for  re- 
assignment in  a  certain  event,  is,  as  far  as  concerns  the 
interest,  to  be  transferred  precisely  the  same ;  and  die 
assignment,  as  in  the  present  case»  is  of  all  the  right, 
titles  and  interest,  of  the  assignor  in  the  lease  assigned. 
So  completely  does  the  interest  pass  firom  the  one^  and 
Test  in  the  other,  that  there  is  a  covenant  to  re-aasign 
when  the  money  shall  be  repaid.  The  whole  interest  b 
therefore  assigned,  and  the  whole  is  to  be  re^assigned. 
It  vests  then,  absolutely,  tiU  such  re-assignment,  in  the 
party  who  is  to  re-assign ;  and  is  not  less  absolute^  be^ 
causey  by  agreemast  between  the  immediate  parties^  to 
which  the  lessor  is  no  patrty,  the  assignor  may,  in  an 
event  which  may  or^may  not  happen,  entitle  himself  to  a 
re-convqrsDCe  by  the  money  being  repaid.  In  the  in- 
termediate time,  or  till  such  re-assignment,  the  assignee 
stands  in  the  situation  of  the  ass^or,  and  is,  as  against 
the  lessor,  subject  to  all  the  liabilities  created  by  the 
lease;  and,  if  the  one  were  liable  without  entry  and  pos- 
session, the  other  is  equally  so;  and,  that  the  former 
wonld  be  liable^  has,  I  conceive^  been  fully  shewn,  But» 
in  this  case,  as  it  seems  to  me,  there  can  be  no  doubt 
whatever ;   for,  here,  the  special  verdict  finds,  that  the 
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money  was  not  paid  on  or.  before  the  day  when,  if  mot 
paid,  the  assignment  was  to  become  absolute :  it  didy 
therefore^  become  absolute;  so  that  this  is,  strictly,  the 
case  of  an  absolute  assignment,  and  subject,  there- 
fore^ to  all  the  rules  which  affect  it  as  such.  It  has  been 
further  said,  that  there  is  no  privity  of  estate,  because 
possession  was  not  taken;  nor  privity  of  contract,  m 
respect  of  which  the  original  lessee  would  be  liable  with- 
out possession.  But  it  is  not  so ;  for  there  is  privi^ 
of  estate^  if  le^l  possession,  that  is,  acceptance  of  the 
thing  assigned  by  acceptance  of  the  assignment,  be 
equivalent  to  actual  entry,  which  it  is,  if  there  be  just- 
ness in  the  observations  already  made ;  and,  even  as  to 
privity  of  contract,  there  u  such  privity  also,  for  the  con- 
tract of  the  lessor  is  with  the  lessee  and  his  assigns,  and 
the  Defendants  here  are  the  assigns  of  the  lessee :  it  is, 
therefore^  a  contract  between  the  lessor  and  the  assignee, 
that  is,  in  this  case,  between  the  Plaintiff  and  the  De- 
fendants. The  cases  of  bankruptcy,  which  have  been 
alluded  to,  stand  on  a  different  ground.  In  the  case  of 
actual  acceptance,  assignees  would,  of  course,  be  liable, 
and  they  may  accept  without  entry;  but  the  assignment 
is  not  compulsory  on  them  to  take :  if  they  do  not  take, 
they  will  not  be  liable,  notwithstanding  the  assignment; 
but,  if  they  elect  to  take,  then  it  is  their  taking,  but  not 
singly  by  the  assignment:  they  become  liable  as  as- 
signees. To  the  cases  of  Dale  v.  Westerdelly  and  Stone 
▼.  Evans^  it  will  be  suflBcient  merely  to  refer,  as  shewing 
the  disapprobation  which  Lord  Kenyon  entertained 
and  expressed  of  the  decision  in  EcUon  v.  Jaques ; 
and  to  thb  it  is  hardly  necessary  to  add,  what  is  well 
knoifrn,  that  it  did  not  meet  with  the  approbation  of  the 
profession  at  large,  at  the  time.  Remaining,  however, 
as  an  authority,  though  a  single  authority,  when  this 
present  case  came  before  this  Court  on  demurrer,  it  was 
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1819.  dtreeted  by  the  late  Chirf  Justice  to  be  turned  into  n 
i^jedal  verdiety  that  we  might^hare  it  aif^ued  befcm  all 
the  judgeSi  and  collect  their  opinion  on  the  point  This 
has  accordingly  been  done;  and  we  have  authority  to 
saji  tfaat>  in  the  opinion  of  a  great  majority,  Eatont, 
Jaquei  is  not  to  be  considered  as  having  been  rightly 
decided.  This  case  being  therefore  removed  out  of  the 
way,  and  the  law  being  otherwise  dear,  the  eonseqoeDoe 
is,  that  the  Plainti£Pis  entitled  to  judgment 

My  Brother  Bickanban  not  having  been  present  st 
theaignmenti  dedines  giving  any  opnaioik 
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In  the  Fifty-ninthyear  of  the  Reign  of  George  III. 


Lord  RiVEBs  v*  Pratt  and  Trowbbidob. 

nPHIS  was  an  action  of  trespass,  for  breaking  and  Inacanaecon^ 

entering  the  Plaintiff's  cliace,   and  kiUing  deer  ^^^^ 

therein.    The  Drfaidant  pleaded  not  guilty ;  and  the  volving  docu- 

question  to  be  tried,  was,  whether  certain  lands  in  the  u^fnury 

perish  of  Thllard  Bct^  in  WUiskiref  were  within  the  g,^^  i^^ 

chace  called  Cranbam  Chace.  In  a  former  caae,  of  Lord  indantiquitys 

Bmr$r.King(a),  a  jury,  after  a  trial  that  lasted  two  2SS^*^ 

day%  had  decided,  that  lands  in  the  parish  dEAlvedision^  teatimony,  the 

in  mitskiref  were  not  within  Cranbom  chace;  and  the  ^^  ^"^^ 

notgnmta 

trial  at  bar,  a 

new  trial  hatiag  recently  been  refilled  iniCB.,  where  another  Defendant,  who  had 

coDteeted  the  same  rights,  had  obtained  a  verdict. 

{a)  I>ecided  in  Trinit/  tenn,  18x89  K.B. 

Court 
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1819.        Court  of  King's  Bench  had,  after  a  very  long  argument, 
*  _  ^   "^     refiified  to  send  the  case  down  to  a  new  trial,  bdng 

9.  satisfied  that  the  finding  of  the  jury  was  right. 

Pratt.  Lens  Seij  t,  in  the  last  term,  had  obtained  a  rule  nisi  for 

a  trial  at  bar  in  the  present  case,  on  the  following  grounds. 
Two  boundaries,  he  said,  were  ascribed  to  Cranbom  chace; 
and  the  question  was,  which  of  these  boundaries  consti- 
tuted the  proper  limit.   The  inward  boundary  comprized 
a  space  of  about  1 6,000  acres,  the  outward  boundary  was 
nearly  100  miles  in  circumference,  and  there  had  been 
constant  disputes  between  the  proprietors  of  lands  situ- 
ated between  these  two  boundaries,  and  the  owner  of  the 
chace ;   the  land  owners  contending,  that  the  rights  of 
chace  extended  not  beyond  the  inward  boundary;  the 
chace  owner  asserting  his  right  to  deer  pasture  over  the 
whole  space  between  the  two  boundaries.     It  had  been 
contended,  that  all  'the  lands  in  Wiltshire  were  without 
the  inward  boundary.  The  learned  Judge,  who  presided 
at  the  trial  of  Lord  Rivers  v.  King^  had  solved  the  dif- 
ficulty, by  supposing,  in  his  charge  to  the  jury,  that  the 
space  between  the  two  boundaries  was  purlieuj  which  is 
defined  by  the  older  authorities  to  be  the  disafforested 
ambit  of  a  forest,  over  which  the  owner  of  the  forest  has 
no  other  right,  than,  by  himself  and  his  keepers,  to  pur- 
sue the  deer  which  escape  out  of  his  forest.  This  solution 
of  the  difiiculty  was  perfectly  new.  [The  learned  Seijeant 
here  went   at  great  length  into  the  evidence  on  the 
former  trial,  to  shew,  that  the  locus  in  quo  could  not  be 
purlieiL]     He  then  stated,  that  no  trial  at  bar  had  been 
asked  in  the  first  cauSe^  because  this  solution  of  the  di£S- 
culty  was  not  anticipated ;  that  the  whole  question  of  the 
extent  of  the  chace  rights  was  involved  in  such  ambi- 
guity, and  depended  on  the  construction  of  so  many 
documents,  on  which  it  was  scarcely  possible  to  suppose 
a  jury  competent  to  form  an  qpinion,  that  the  case 
could  not  be  tried  fairly  in  any  shape,  but  by  a  trial  at 
5  bar. 


IN  THE  Fifty-ninth  Year  oi  GEORGE  III. 


261 


bar.  Many  of  the  docaments  went  b^ck  as  far  as  500 
years.  A  special  verdict,  or  case,  as  it  must  contain  ail 
this  mass  of  documentary  evidence,  mixed  up  with  state- 
ments of  witnesses,  would  be  so  long,  as  to  take  up  more 
of  the  time  of  the  Court  than  a  trial  at  bar;  besides,  if 
sach  verdict  were  imperfectly  drawn  up,  the  question 
could  not  be  tried5  and  to  state  the  case  accurately,  would 
be  in  effect  to  solve  the  difficulty ;  so  that  it  did  not 
wppeax  how  a  special  verdict  or  case  could  be  drawn  up. 
If  it  could  be  done  correctly,  it  would  put  the  one  or  the 
other  party  out  of  court.  If  an  objection  were  made  to 
the  direction  of  the  Judge  who  tried  the  cause,  the 
whole  evidence  must  be  stated  for  the  Court,  and  there 
again  the  same  difficulties  occurred  as  before.  If  a  bill 
of  exceptions  were  tendered,  it  must  be  put  on  record, 
and  would  go  to  the  Court  of  King's  Bench,  who  would 
be  inclined  to  support  their  former  judgment.  He  did 
not  ask  for  a  trial  at  bar,  on  account  of  the  magnitude 
of  the  interests  at  stake,  or  on  account  of  the  number  of 
witnesses  and  documents  to  be  examined ;  but,  because 
an  eflfectual  trial  could  not  be  had  in  any  other  way,  as 
it  could  not  be  supposed,  that  a  jury,  of  whatever  pro- 
bity,, would  be  competent  to  weigh  the  various  and  dif- 
ficult testimony,  which  would  be  laid  before  them  from 
the  transactions  of  500  years  past 


1819. 


PM  SetjL  now  shewed  cause  against  the  rule^  and 
coQtended,  that  the  magnitude  of  the  interests  at  stakes 
and  the  amount  of  evidence  to  be  examined,  were  not 
sufficient  causes  for  granting  a  trial  at.  bar,  which  was 
entirely  in  the  discretion  of  the  Court.  The  only 
ground  was  difficulty  in  point  of  law ;  and  how  could  it 
be  said,  that  there  was  any  difficulty  here,  when  the 
Ck)urtof  King's  Bench,  after  a  most  patient  hearing, 
had  refiised  to  send  down  to  a  second  trial,  a  case^  in, 
which  the  saipe  rights  were  contested. 
VOL.L  '       T  Lens 


26«  CASES  IN  TRINITY  TERM 

1819.  Lens  having  been  heard  in  support  of  his  rule, 

Ejvebs 
V.  Dallas  C.  J.  delivered  judgment.    This  is  s  subject 

Pratt.  very  extensive  in  its  nature.  I  do  not  mean  to  under- 
rate its  difficulty ;  but  the  merits,  as  to  the  present  ap- 
plication, lie  within  a  narrow  compass.  An  application 
for  a  trial  at  bar  is  at  all  times  within  the  discretion  of 
the  Court,  and  it  is  impossible  to  say,  precisely,  what 
circumstances  will  entitle  a  party  to  such  a  trial ;  but 
this  I  may  say,  that  such  a  mode  of  proceeding  is  never 
conceded  lightly,  because,  without  considering  the  in- 
convenience arising  from  it  to  the  Court,  which  I  trust 
will  never  weigh,  it  delays  the  other  suitors,  and  is  ne- 
cessarily productive  of  the  most  heavy  expence ;  the  ap- 
plication, therefore,  should  be  made  on  strong  grounds. 
I  am  not  aware  of  any  case  similar  to  the  present;  bst 
we  are  not  now  called  upon  to  consider  before  trial  had, 
whether  on  the  ground  of  the  magnitude  or  difficulty  of 
the  case,  we  shall  grant  a  trial  at  bar.  That  season  has 
gone  by ;  a  trial  of  these  same  rights  has  been  had,  and 
therefore  we  are  now  to  see  if  there  are  any  other 
grounds  on  which  we  can  comply  with  this  requesL  It 
is  said,  that  no  application  was  made  in  the  first  in- 
stance, because,  the  solution  of  the  difficulty  started  by 
it  learned  Judge^  now  no  more^  had  not  been  antici- 
pated ;  and  my  learned  brother  called  that  solution  a 
novelty.  Taking  it  to  have  been  so  at  die  time  when  it 
was  delivered  by  the  learned  Judge  at  nid  prius,  it 
ceased  to  be  so,  after  the  arguments  for  a  new  trial.  On 
what  ground,  then,  can  a  trial  at  bar  be  demanded  hece^ 
wh^i  another  court,  in  a  question  concerning  the  same 
fights,  would  not  so  much  as  grant  a  new  trial  ?  If  it 
be  necessary,  a  bill  of  exceptions  may  be  tendered; 
that,  we  are  told,  must  be  put  on  record,  and  go 
to  the  Court  of  King's  Bench,  which  will  be  is- 
dined  to  abide  by  its  former  decision.  If  so,  there  is 
14  the 
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the  'power  of  bringing  error  to  the  House  of  Lords,        1819. 
where  the  decision  must  be  final.      Upon  the  whole, 
I  diink  no  grounds  have  been  laid  for  granting  a  trial 
at  bar. 

Park  J.  I  am  of  the  same  opinion.  All  the  grounds 
urged  for  a  trial  at  bar  are  insufficient.  The  alleged 
novelty  of  the  solution,  started  by  a  learned  Judge,  does 
not  come  with  a  good  grace,  after  two  days  of  laborious 
investigation  and  patient  hearing  at  Salisbun/.  No  doubt 
the  opinion  was  a  novelty  when  it  was  first  started,  but 
it  was  no  longer  so,  after  having  been  canvassed  four 
days  in  the  Court  of  King's  Bench.  Whatever  dif- 
ficulty there  may  be  in  the  case,  it  has  been  lessened  by 
that  discussion  in  the  King's  Bench ;  and  though  there 
might  have  been  a  reason,  in  a  case  of  such  great  an- 
tiquity, for  applying  for  a  trial  at  bar  in  the  first 
instance,  there  can  be  none  now.  My  Brother  Richard^ 
soH  concurs  with  us  in  opinion,  and  has  desired  me  to 
express  this  in  his  absence. 

Burraugh  J.  concurred. 

Rule  discharged  (a). 

{a)Ri<bardjon  J.  was  absent. 


Oliver  and  Others,  Assignees  of  Roberts,  a       june  17. 
Bankrupt,  v.  Barltett. 

TROVER  for  a  rick  of  bark.    At  the  trial  before  Where  the 
Graham  B.,  at  the  Buckingham  Spring  Assizes,  1819,  "^^^  "^ 

it  f^peared  that  A>&^5  had  purchased  the  bark  in  1815,  bankrupt  had 

possessbn  of  a 
<tackof  bark  as  reputed  owner :  Held,  that  evidence  of  his  ba'i^  reputed  the  owner 
of  it  was  properiy  admitted,  facts  haying  been  proved,  which  amounted  to  a  dis- 
poudon  of  the  property  by  him  as  owner. 

X  2  ^^^ 
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and  that  the  invoice  was  made  out  in  his  name.    A 
^  oommission  of  bankruptcy  was  issued  against  him  in 
Aprils  1817.    ^The  witnesses  called  by  the  Plaintiff 
proved,   that  Boberts  had  exercised   repeated  acts  of 
ownership  over  the  rick,  between  the  times  of  his  pur- 
chase and  becoming  a  bankrupt,  and,  in   particular, 
that  he  had  given  directions  for  the  repair  of  the  thatch, 
a  few  weeks  before  his  bankruptcy ;    that  he  was  always 
reputed  to  be  the  owner  of  the  rick,  and  that  credit  was 
continued  to  him,  upon  the  belief  that  the  rick  in  ques- 
tion was,  in  fact,  his.     The  witnesses  on  the  part  of  the 
Defendant,   who  was  father-in-law   to   the   bankrupt, 
stated,  that  the  Defendant  purchased  and  paid  for  the 
bark,  twelvemonths  before  the  bankruptcy;  but  there 
was  no  evidence  to  shew  that  he  had  ever  taken  posses- 
sion of  the  Yick,  or  had  mentioned  the  fact  of  purchase 
to  any    individual.     The  counsel   for    the  Defendant 
objected,  at  the  trial,  to  the  admission  of  evidence  of 
reputation  that  the  rick  was  the  property  of  Boberts ; 
contending,  that  the  evidence  ought  to  have  been  con- 
fined to  acts,  which  constituted  a  disposition  of  the  pro- 
perty by  Roberts  as  reputed  owner.     Evidence  of  reput- 
ation was  nevertheless  admitted,  as  appears  above,  and 
the  learned  Judge,  among  other  things,  put  it  to  the 
jury,  vi4iether  Boberts,  having  been  unquestionably  the 
ori^nal  owner  of  the  bark,  continued  to  be  reputed  so 
up  to  the  time  of  the  bankruptcy.     The  jury  found  a 
verdict  for  the  Plaintiffs. 


Bhsset  Seijt^  having  in  tlie  last  term  obtained  a  rnk 
nisi  for  a  new  trial,  was  now,  with  Lens  Seijt,  called 
upon  by  the  Court  to  support  the  rule. — Evidence  of  re- 
putation ought  not  to  have  been  admitted  in  this  case. 
The  virhole  question  turns  on  the  eleventh  section  of  the 
21st  of  James  the  1  st  (a),  by  which  it  is  enacted,  *'  that  if 
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at  any  time  hereafter,  any  person  or  persons  shall  be- 
oome  bankrupt,  and  at  such  time  as  they  shall  so  become 
(Mnknipt,  shall,  by  the  consent  and  permission  of  the 
true  owner  and  proprietary,  have  in  their  possession, 
order,  and  disposition,  any  goods  or  chattels,  whereof  they 
shall  be  reputed  owners,  and  take  upon  them  the  sale,  al- 
teration, or  disposition  as  owners,  that  in  every  such  case 
the  said  commissioners,,  or  the  greater  part  of  them^  shall 
have  power  to  sell  and  dispose  the  same,  to  and  for  the 
benefit  of  the  creditors  which  shall  seek  relief  by  the 
said  commission,  as  fully  as  any  other  part  of  the  estate 
of  the  bankrupt''  This  clause  does  not  alter  the  rules  of 
evidence  respecting  reputation,  or  make  that  evidence, 
which  would  not  have  been  evidence  before,  but  merely 
entides  the  commissioners  to  take  property,  which  the 
bankrupt  may  have  in  his  possession,  order,  and  dispo- 
sition, as  reputed  owner:  the  evidence  at  the  trial 
shoold  therefore  have  been  confined  to  establish  the  bank- 
rupt's possession,  and  acts  of  ordering,  or  disposition, 
and  not  have  been  extended  to  let  in  loose  reputation. 
Such  possession  is  not  the  subject  of  1^1  reputation, 
e?idence  of  which  is  admitted  only  from  the  necessity  of 
the  case,  in*matters  of  great  antiquity  or  points  of  pedi- 
gree. Possession,  as  reputed  owner,  ought  to  be  proved 
by  specific  acts ;  and  it  is  not  enough  for  a  witness  to  say, 
that  be  believed  the  party  to  be  the  owner,  or  that  he  gave 
him  a  larger  credit  on  that  account.  The  statute  uses 
the  words  ^'  reputed  owner"  as  apparent  owner,  and  as 
opposed  to  real  owner;  and  the  question  is,  whether 
diis  man,  with  the  consent  of  the  real  owner,  had  the 
disposition  of  the  goods  as  reputed  owner ;  for  he  might 
have  had  the  disposition  of  them  as  factor,  broker,  or 
servant  Under  the  statute,  therefore^  evidence  might 
have  been  given  of  various  acts  of  ownership,  and  whether 
those  acts  were  done  in  the  character  of  broker,  servant, 
or  master ;  but  evidence  of  reputation  could  never  have 

T  3  beea 
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been  intended  to  be  sanctioned  in  sach  cases.  InGurr 
y.^Bution  (a),  which  was  very  distinguishable  from  the 
present  case,  Gibbs  C.  J.  said,  the  jury  must   look  to 


Daixas  C.  J.  It  appears  to  me,  that  this  case  has  no- 
thing to  do  with  the  general  rules  of  evidence,  as  to  hear- 
say or  reputation,  but  turns  entirely  on  the  construction 
of  a  clause  in  the  statute  o{  James.  It  is  said  to  be  the 
object  of  the  statute  to  ascertain  reputed  ownership,  and 
so  it  is ;  for  if  a  party  exercises  a  power  over  property,  he 
shall  be  considered  real  owner,  to  put  this  property  in 
the  power  of  his  creditors.  The  statute  says,  ^^  If  any 
persons,  at  such  time  as  they  shall  so  become  bank- 
rupt, shall,  by  the  consent  and  permission  of  the  true 
owner  and  proprietary,  have  in  their  possession,  order, 
and  disposition,  any  goods  or  chattels :"  the  consent  of 
the  owner  is  to  be  taken  as  established  by  the  exercise  of 
acts  of  disposition  over  the  property,  throwing  it  on  the 
other  side  to  shew  that  no  such  consent  was  given. 
Then  follow  the  words,  **  whereof  they>shall  be  the 
reputed  owners,  and  take  upon  them  the  sale,  alteration, 
or  disposition,  as  owners/'  The  word  "  reputed*'  is  the 
emphatic  word  of  the  statute,  to  distinguish  between  the 
real  and  the  apparent  owner ;  and  how  is  it  to  be  ascer- 
tained that  a  party  is  the  reputed  owner,  except  by  the 
admission  of  evidence  to  that  effect  ?  Whether  abstract- 
edly such  evidence  be  proper,  I  will  not  here  examine, 
because  it  is  not  necessary :  the  point  here  is,  whether, 
under  the  circumstances  of  this  case»  and  the  enactment 
of  the  statute  oijames^  the  question,  ^^  Is  the  party,  or 
is  he  not,  reputed  owner  ?'  is  a  question  necessary  and 
proper  to  be  put  I  think  it  is  a  necessary  and  proper 
question.  In  these  cases,  the  principal  difficulty  that 
arises,  is,  to  ascertain  who  is  the  reputed  owner ;  and 


{a)  HoltiN.P.CizZ. 


this 
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tliis  is  maeh  more  a  question  of  fact  .than  of  law.  In 
MttOer  V.  Moss  {a\  Lord  EUenborough  says,  the  reputed 
ownership  is  a  fact  which  ought  to  be  found ;  and  so  it 
19  laid  down  in  a  prior  case  in  Bosanqutt  and  PuUer  (6). 
I  am,  therefore,  clearly  of  opinipn,  that  evidence  of  repu- 
tation was  properly  introduced  here.  It  is  said,  the  case  in 
HoU  does  not  decide  the  present  case :  if  it  were  neces- 
sary to  resort  to  it,  I  think  it  does.  There,  in  an  action 
by  Uic  assignee  of  a  bankrupt  claiming  property  which 
the  bankrupt  was  alleged  to  have  had  in  his  possession 
and  disposition  as  the  reputed  owner,  at  the  time  of  his 
bankruptcy,  it  was  held  competent  far  the  Defendant, 
who  had  paid  a  valid  consideration  for  the  property,  to 
give  evidence  of  a  contrary  reputation,  and  to  resist  the 
claim  of  the  Plaintiff,  under  the  statute  21  JT.  1.  r.  19. 
5.  11.,  upon  those  grounds.  Gibbs  C.J.  there  says, 
^^  What  is  reputation  of  ownership  ?  It  is  made  up  of 
the  opinions  of  a  man's  neighbours ;  it  is  a  nilmber  of 
voices,  as  it  were,  concurring  upon  one  or  other  of  two 
facts."  And  so  I  say  here :  beyond  this  it  is  not  neces- 
sary to  go.  Whether  reputed  ownership  could  be 
proved  in  any  case,  without  the  evidence  of  facts  to  sup- 
port ity  I  do  not  now  decide;  but,  in  the  present 
instance,  evidence  of  the  reputation,  supported  by  nu- 
merous facts,  has  been  properly  admitted. 

Park  J.  I  also  wish  to  be  understood  as  not  giving 
dny  opinion  on  the  abstract  question,  whether  reputed 
ownership  may  be  proved  by  evidence  of  the  reputation^ 
without  any  facts  to  support  it :  but  here  we  have  many 
facts;  and  oneof  the  witnesses,  after  stating  various  acts 
of  ownership  on  the  part  of  the  bankrupt,  ends  his  testi- 
mony with,  **  and  therefore  I  thought  Roberts  the 
owner.''     My  Brother  Blosset  has  urged  that  the  word 


1S19. 


{a)  iM,isfS.  3S^' 

(k)  Lingham  v.  Biggt^  i  B.  ^  P.  87.  ? 
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<(  reputed,"'  in  tl^e  statute,  is  only  used  in  the  sense  of 
*^  apparent."  It  may  be  so ;  but  on  examining  the  pre- 
amble^ we  shall  clearly  see  that  it  was  the  object  of  the 
statute  to  protect  creditors  from  the  efiects  of  a  fidse  re- 
putation. Lawrence  J.  says,  in  Home  v.  Baker  (a),  ^  the 
question  in  these  cases  is  rather  a  question  of  fiu:t  than 
of  law ;"  and  how  is  the  fiurt  to  be  made  out?  By  the 
opinions  of  men,  who  have  seen  the  party  do  certain  actsi 
and,  from  those  acts,  have  reputed  him  to  be  the  owner 
of  the  property  which  may  be  in  question.  The  case  in 
H6U  is  escactiy  to  the  point.  One  witness  has  said,  he 
was  induced  to  continue  his  credit  from  the  appearance 
held  out ;  and  this  is  the  very  case  for  which  the  statute 
meant  to  provide. 

BuRROUGH  J.      This  is  a  question  merely  on  the 
statute  of  James  ;  and  if  we  reject  the  evidence  which  has 
here  been  offered,   we  must  also  reject  the  word  "  re- 
puted."   Without  going  into  the  doctrine  of  evidence 
at  large,  we  need  only  confine  ourselves  to  the  circum- 
stances of  the  present  case.     Every  disposition  of  the 
property  in  question  was  made  by  the  bankrupt,  and  his 
acts  alone  gave  rise  to  the  rq>utation  that  he  was  the  real 
owner.     Some  of  the  witnesses  might  perhqM  have  given 
evidence  of  the  reputation,  without  speaking  of  any  spe- 
cific act  of  ownership ;  but  possession  naturally  gives  rise 
to  the  idea  of  property,  and  it  was  not  necessary  that 
every  witness  should  connect  facts  with  the  statement  of 
reputation.     If  no  case  had  been  decided,   I  should  be 
clearly  of  opinion  that    this    evidence   was  properly 
received ;  but  the  very  point  has  been  laid  down  by  the 
late  Lord  Chief  Justice  of  the  Common  Pleas.    There 
are  various  ways,  in  which  the  reputation  of  ownership 
might  have  beeo  got  rid  of.     It  might  have  been  shewn, 
for  instance,  that  the  bankrupt  disposed  of  the  property 
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as  executor,  and  that  the  Plaindflb  were  deceived  by  this 
j^pearance;  but  here  the  possession,  disposition,  and 
rq)utation  of  ownership,  were  clearly  established. 

Lames  Serjt.  was  to  have  shewn  cause  against  the  rule. 

Rule  discharged  (a), 
(a)  Richardson  J.  abfent. 


Atkins  and  Others,  Assignees  of  Tredgold,       j^^  ^g^ 
a  Bankrupt,  v.  Seward  and  Others. 

In  this  action,  the  Defendants,  pursuant  to  statute  (a),  r^^^  ^ 

gave  notice  of  their  intention  to  dispute^  at  the  trial  of  .a  bankrupt, 

of  the  causey  the  validity  of  the  commission  of  bankrupt  ^1***  nomuit- 

issued  against  Tredgold^  and  the  tradings  act  of  bank-  ^ij^  ^^^ 

mptcy,  and  petitioning  creditor's  debt,  upon  which  the  49^7.3.  ^.xai. 

commission  was  founded.    The  case  came  on  for  trial  'l^^l/*^ 

costs  of  proT- 

before  Holroyd  J.  at  the  Winchester  Spring  assizes,  1819 ;  ing,  afW  no- 
and  after  evidence  adduced  by  the  Plaintifis,  touching  the  *«*  to  do  so, 
matters  mentioned  in  the  notice,  the  Plaintifis  were  non-  ^^^^  tndine, 
saited.    The  Judge  certified,  that  the  trading  of  Tredr-  act  of  bank-. 
gM  was  admitted,  and  that  the  petitioning  creditor's  ^^SdMin* 
debt  and  the  bankruptcy  of  Tredgdd  were  duly  proved,  creditoc^sdebu 
On  the  taxation  of  costs,  the  prdthonotary  thought  he 
was  not  authorized  by  the  statute^  49  6.3.  c.  121.,  to 
allow  the  assignees  the  costs  of  proving  the  matters  con- 
tained in  the  Defendants'  notice. 

Pell  Seijt.  now  moved  for  a  rule  to  refer  it  to  the 
prothonotary  to  tax  the  costs  of  the  Plaintifis,  occasioned 
by  the  Defendants  having  given  notice  of  their  intention 

(m)  49  G.  3*  c.  xax.  u  20. 

to 
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1819.       to  dispute  the  commission,  trading,  act  of  bankruptcy^ 
*^^'^  '     and  petitionii]^  creditor's  debt.     By  the  49  G.  3.  c.  121. 
^,  s.  10.,  it  is  provided  that  ''from  and  after  the  passing  of 

Skutard.  <<  this  act,  in  any  action  now  brought,  or  hereafter  to  be 
''  brought,  by  or  against  any  assignee  of  any  bankrupt, 
<'  the  commission  of  bankrupt,  and  the  proceedings  of 
''  the  commissioners  under  the  same,  shall  be  evidence 
«  to  be  rieceived  of  the  petitioning  creditor's  debt,  and 
''  ofthc  trading  and  bankruptcy  of  such  bankrupt,  unless 
''  the  other  party  in  such  action  shall,  if  Defendant,  at 
''  or  before  the  time  of  his  pleading  to  such  action,  and 
''  if  Plaintifl^  before  issue  joined  in  such  action,  give 
''  notice  in  writing  to  such  assignee  that  he  intends  to 
*'  dispute  such  matters,  or  any  of  them ;  and  where  such 
''  notice  shall  have  been  given,  if  such  assignee  shall  at 
''  the  trial  prove  the  matter  so  disputed,  or  the  other 
''  party  shall  at  the  trial  admit  the  same,  the  judge  befose 
''  whom  the  cause  shall  be  tried  shall,  if  he  shall  see  nt, 
''  grant  a  certificate  that  such  proof  or  admission  was 
''  made  upon  such  trial ;  and  such  assignee  shall  be  en- 
'*  titled  to  the  costs, .  to  be  taxed  by  the  proper  oflScer, 
''  occasioned  by  such  notice ;  and  such  costs  shall,  in 
''  case  the  assignee  shall  obtain  a  verdict,  be  added  to  his 
''  costs ;  and  if  the  other  party  shall  obtain  a  verdict, 
"  shall  be  set  off  or  deducted  from  the  costs,  which  such 
*  **  other  party  would  otherwise  be  entitled  to  receive  from 

"  such  assignee."  The  Plamtiffs,  if  not  widiin  the 
letter,  are  surely  within  the  equi^,  of  the  act ;  for  the 
legislature  would  never  have  given  the  Plaintiff  the  costs 
of  establishing  the  bankruptcy,  even  where  the  Defend- 
ant obtains  a  verdict,  if  it  had  been  thought  proper  that 
they  should  be  withheld  on  a  nonsuit.  The  act  certainly 
.has  not  specified  the  case  of  a  nonsuit;  but  it  says, 
generally,  that  the  assignees  shall  be  entitled  to  their 
costs. 

BurboughJ* 
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BuBRouGH  J.  It  does  not  follow  that  the  legislature 
intended  to  allow  the  costs  on  a  nonsuity  because  they 
have  albwed  them  on  verdict.  In  the  caseof  a  nonsuit, 
the  Plaintiff  deserts  his  action. 

Dallas  C.  J.  The  act  is  positive,  and  does  not 
authorize  us  to  allow  the  costs  hi  this  case. 

Parr  J.  concurred. 

Rule  refused  (a). 

(a)  Eiebardson  J.  absent. 


Chevalier  and  Others,  Executors  of  Fox,         junciz. 

V.    FiNNIS. 

Tens  Serjt.   on  a  former  day  had  obtained  a  rule  piaintifli,  who 

msi^  calling  on  the  Plaintiffi  in  this  cause,  who  sued  f'^f  out  of  the 

as  executors,  to  give  security  for  costs,  on  the  ground,  ^h^cwrTiMv' 

that  they  resided  in  Jerse^y  out  of  the  jurisdiction  of  the  be  compelled 

Court.  to  give  security 

for  costs,* 

,  thou^  such 

HuUock  Serjt.  now  shewed  cause  against  the  rule,  and  Phuntiffs  sue 
insisted,  that  it  was  not  a  matter  of  course  for  the  Court  "  **®*^"*°^ 
to  order  security  for  costs  to  be  given,  on  the  gvound, 
that  the  Plaintiff  lived  out  of  the  jurisdiction  of  the 
Court ;  and  he  cited  M^Ctdlock  v.  Robinson  {a).  But  the 
security  required  would  at  all  events  be  nugatory  ia 
the  present  instance,  for  the  Plaintifis  sued  as  executors, 
^  therefore  were  not  liable  tx>  costs. 

(a)  2  JV.  R,  3si» 

Lens, 
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CUEVAUER 

v. 

FIMKI& 


Lensy  in  support  of  his  rule,  relied,  that  Plaintiffi 
suing  as  executors  were  not  exempt  firom  costs  in  all  cases ; 
and  whether  they  might  or  might  not  be  so  exempt,  in 
the  present  instance,  depended  upon  the  merits  of  the 
case,  which  the  other  side  could  not,  in  this  stage  of  ihe 
proceedings,  assume  to  be  in  their  &Tour. 


Dallas  C.  J.  The  general  rule  is,  that  where  a 
party  lives  out  of  the  jurisdiction  of  the  Court,  he  must 
give  security  for  costs,  if  application  to  that  effect  be 
made  at  a  proper  stage  of  the  proceedings.  My  Brother 
HuUock  has  attempted  to  distinguish  this  case^  by  saying 
that  the  Plaintifis,  as  executors,  would  not  be  liable, 
and  therefore  security  is  only  nugatory.  If  the  law  be 
so,  that  the  Plaintifi  cannot  be  liable,  the  inference 
drawn^is  correct ;  but  the  Plaintifib  may  be  liable  though 
they  do  sue  as  executors :  I  think,  therefore,  security 
ought  to  be  given. 

The  rest  of  the  Court  concurring  in   this  opinion, 

they  made  the 

Rule  absolute  (a). 

(tf )  Richardson  J.  absent. 


Jwig%u 


Payne  v.  Acton  and  Others. 

^J'HE  Plaintiff  held  the  Defendante  to  bail  for  100/. 

The  particulars  of  his  demand  were,  a  sum  of 

130/.  Os.  1  Id,  due  from  the  Defendants  to  the  Plainti^ 

on  a  former  balance  of  36/.  ISf.  3</.,   on  charges  for 

retelS'to  M   lighterage^  porterage,  and  frdght,  in  respect  of  oats, 

arbitntor,  he 

found  that  only  ao/.  4j.  ^d.  was  due  fram  them,  the  Court  would  not  aHow  the 

Befendanti  their  costs  under  43  Gt  3.  f.  460  /•  3. 

hay, 


Where  the 
Defendants 
were  held  to 
bail  for  130/. 
OS.  iii^,  and 
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hay,  and  straw ;  on  a  farther  sum  for  the  hire  of  sacks, 
and  money  paid  for  metage.  The  caose  came  on  to  be 
tried  at  the  Ikmifoii  sittings  after  £^^  term,  1819,  when, 
by  consent  of  the  parties,  a  rule  of  Court  was  made, 
that  a  verdict  should  be  entered  for  the  Plaintifl^  with 
30(tf.  damages,  subject  to  an  award.  On  the  arbitra* 
tion,  two  witnesses  deposed,  tfiat  the  Plaintiff  had  ver- 
bally agreed  with  the  Defendants  for  the  sum  of  4d.  per 
quarter  for  the  lighterage  of  oats,  and  at  45. 6i£  per  ton  for 
the  lighterage  of  hay ;  whereas  he  had  charged  the 
lighterage  of  oats  at  6e2.  per  quarter,  and  of  hay  at  7^-  ^d» 
per  ton,  making  an  overcharge  to  the  amount  of 
S&L  Vs.  7d.  The  arbitrator  awarded  the  Plaintiff  a  ver- 
dict for  201.  ^s.  Bd. 

Cross  Serjt.  now  moved  that  the  Defendants  might 
be  allowed  their  costs,  under  the  43  G.  3.  c,  46.  s.  3.,  on 
the  ground  of  an  arrest  without  probable  cause. 

Dallas  C.  J.  The  Court  have  always  attended  to 
the  circumstance  of  the  parties  going  before  an  arbitra- 
tor. There  does  not  appear  to  have  been  any  vexation 
here,  but  an  ordinary  difference  about  the  terms  of  an 
agreement  which  was  never  reduced  to  writing.  There 
IS  no  ground  for  allowing  the  Defendants  their  costs. 


1819. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


Martin  v.  Burton. 


Jtme%2. 


J^EPLEVIN  for  goods.    Cognizance,  that  Plaintiff  Where  the 

from  the  29th  of  September^  1817,  until  and  upon  the  ^»iIiffof  «  ««- 
''^  ^  ecutnx  made 

cognizance 

in  replevin  for  airean  of  rent  incurred  in  the  life-time  of  the  testator*  and  a 

verdict  was  found  for  the  (Defendant*  the  Court  would  not  permit  the  PlaintifT  to 

enter  up  judgment  non  obstunie  veredictOf  on  the  ground*  that  the  record  did  not 

shew  the  ezacutrix  to  be  entitled  to  distrain*  under  the  3a  A  8.  r.  37,  /.  i. 

25th 


sso 
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25th  of  Marck^  1818,  and  from  thence  until  the  de^th  of 
Joseph  Afden^  which  happened  on  the  10th  of  A'pril^ 
1818,  held  and  enjoyed  the  dwdling-house  in  which, 
&C.,   with   the  appurtenances,   as    tenant    thereof  to 
J.  Ai  under  the  yearly  rent  of  30/.,  payable  quarterly, 
to  wit,  on   the    25th  of  March,    the  24th    of    Jimc, 
the  29th  of  September,  and  the  25th  of  December,  in  each 
and  every  year ;  and  because  the  sum  of  15/.  of  the  rent 
aforesaid,  for  the^ace  of  half  a  year  of  the  said  time, 
ending  on  the  25th  March,  1818,  was  due  and  in  arrear 
to  the  said  J.  A.,  deceased,  in  his  life,  and  continued  so 
in  arrear  and  unpaid,  until  and  at  the  time  of  the  death 
of  the  said  J.  A.,  and  from   thence  until  and  at  the 
time,  when,  &c  continued  in  arrear  from  the  Plain* 
tiff  to   Tenq)erance  Arden,  as  executrix  of  J*  A,,  De- 
fendant well  acknowledges  the  taking  of  the  goods  and 
chattels  in  the  declaration  mentioned,  in  the  said  dwell- 
ing-house, in  which,  &c.  and  justly,  &c.  as  for  and  in 
the  name  of  a  distress  for  the  said  rent  so  due  and  in 
arrear  as  aforesaid,  and  which  said  rent  still  remains 
du^  and  in  arrear,  and  unpaid;   and  this  the  De> 
faidant,  &c.,  and  therefore,  &c*    Profert  of  the  letters 
testamentary  of  J.  A.,  whereby  it  appears  that  the  said 
T.  ^.  is  executrix  of  the  will  of  the  said  J.  ^.  Pleas,  iia» 
temdt,  riensin  arrears  and  eviction.  The  cause  was  tried 
before  Dallas  C.  J.,  at  the  sittings  after  last  Easter  term, 
and  a  verdict  found  for  the  Defendant 


Hullock  Seijt  on  a  former  day  moved  to  enter  a 
judgment  for  the  Plaintiff  non  obstante  veredicto,  on 
the  ground,  that  an  executor's  right  to  distrain  is 
given  by  statute  {a),  and  it  is  a  rul^  that  where  a  sta- 
tutable authority  is  given,  a  party  justifying  under  it, 
must  bring  himself  distinctly  within  the  terms  of  the 


{a)  3%  HmS,  r.37.  j.  i. 


statute. 
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ftatute.  An  avowant  is  in  the  nature  of  a  Plaintiff,  and 
must  make  a  good  title  in  amtiibus.  The  executrix 
could  not  have  distrained  at  common  law;  and  it  is 
gdIj  the  personal  representative  of  a  party  seised  in  fee, 
ID  tail,  or  for  life^  of  the  rents  mentioned  in  the  statute) 
who  is  empowered  by  the  statute  to  distrain.  In 
Turner  v.  ££€  (a),  it  was  held,  that  the  executors  of  the 
grantee  of  a  rent^harge  could  not  distrain  for  the  ar- 
rears, under  this  statute.  The  preseit  cognizance  omits 
altogether  to  state  what  title  the  testator  had ;  and  for 
any  thing  that  appears,  he  might  only  have  had  a  rent, 
for  which  the  acecutrix  was  not  entitled  to  distrain. 
IBwrough  J.  There  is  nothing  in  issue  here  which  calls 
OD  the  party  to  shew  any  title  at  all.  See  Powell  y* 
Kellick^b).-] 


J  819. 


Vaughan  Seijt.  now  shewed  cause.  It  is  quite  suf- 
ficient, if  it  does  not  appear  on  the  record  that  the 
testator  had  a  rent  for  which  his  executor  could  not 
distrain.  Turner  v.  Lee  only  decides,  that  the  executors 
of  the  grantee  of  a  rent-charge  cannot  distrain,  not  that 
the  precise  title  of  the  testator  must  in  all  cases  appear 
upon  record.  But  what  is  there  on  this  record  to 
shew,  that  the  testator  was  not  seised  of  such  a  rent 
as  would  entitle  his  executor  to  distrain  ?  The  case*  of 
Meriton  v.  GUbee  (c),  lately  decided,  entirely  governs 
the  present 

HuUock^  in  reply,  insisted  on  the  principle  that  a 
party  acting  under  a  statutable  authority  ought  to 
bring  himself  within  the  terms  of  it,  and  urged,  that  in 
avowries  under  the  statute  of  8  Anne  (d),  (by  which 


1a\  Cro.Car.4y1. 
h)  Sel^w.N.P.Distressy  iv. 
709.  aded. 


!c)  %  B.  Moore,  48. 
J)  c.  14.  s.  6. 


a  lessor 
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a  lessor  is  enabled  to  distrain  for  arrears  six  calendar 
months  after  the  expiration  of  the  lease,  provided  the 
landlord's  title  and  the  tenant's  possession  oondnne,) 
the  party  always  shews  his  case  to  fall  within  the 
statute.  If  he  were  not  concluded  by  the  late  decision 
in  Meriton  v.  Gilbeey  he  could  argue  with  efiect. 


Dallas  C.  J.  The  point  in  question  was  decided 
in  that  case,  and  the  Court  sees  no  reason  to  alter  its 
opinion. 

Richardson  J.  This  is  an  application  to  enter  up 
a  judgment  non  obstante  veredicto;  such  aif  application 
cannot  be  entertained,  unless  it  appears  upon  record 
that  the  party  making  cognisance  has  no  dtle.  The 
rest  of  the  Court  concurring,  they 

Discharged  the  rule. 


Jmn  %%* 


Hull  v.  Pickersgill  and  Others. 


The  honae  of    HTRESPASS   for  breaking   and    entering  Plaintiff ^i^ 
"JSl*  dwellingJiouse^  making  a  disturbance  there,  Ibrc- 

cated  bank-  ing  his  locks,  and  carrying  away  his  goods.  Pleas,  first, 
nipt,  was  not  guilty.  Second,  that  the  several  supposed  tres- 
and^iM^sac.  passes  were  done  by  the  authority  of  an  act  of  parlia- 
qiiired  by  him 

subtequently  to  his  bankniptcy  taken  bythe  Defendants,  who  had  become  his  creditiin 
-once  the  bankruptcy,  and  did  not  know  who  were  the  assignees  under  the  bankruptcy. 
The  bankrupt  having  sued  the  Defendants  in  trespass,  they  obtained,  after  a  rule  for 
plea*  a  sunroider  of  the  assignees'  interest  in  the  efiects  seiied :  Held,  that  this  was  a 
faitification  of  the  seizure*  and  that  the  Plaintiff  could  not  recover. 

ment. 
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Hull 


m^  made  in  the  18th  year  of  EKaabetk  {a\  intitiilecl^  181% 
*<  An  act  touching  orders  for  bankrupts."  Third,  that 
the  supposed  tre^iasses  were  done  by  virtue  of  an  act  of 
parliament  made  in  the  first  year  of  James  {b\  in*  PfcaonscxLU 
tknled,  **  An  Act  for  the  better  relief  of  the  creditors 
against  auch  as  shall  become- bftnlorupts."  Replication 
txtihe  second  and  third  pleas,  de  injuria* 
'  On  the  trial  before  JQoilas  C.J.,  at  the  Middlesex 
attings  after  Easter  term  last,  it  appeared,  that  the 
Plaintifl^  an  unootificated  bankrupt,  convened  in  Feb' 
may  last,  the  creditors  to  whom  he  had  become  in- 
debted since  hb  bankruptcy,  and  propose^  to  pay  them 
five  shillings  iH  the  pound,  if  they  would  release  him 
fixMn'all  demands,  and  forbear  to  enquire  into  the  reason 
of  his  difficulties.  Upon  their  hesitating  to  accede  to 
this  prqiosal,  the  Plaintiff  told  them  he  was  an  uncerti^ 
ficated  bankrupt,  and  that  if  th^  would  not  take  the  Ss* 
m  the  pound,  they  would  have  nothing.  Thereupon 
the  Defendant  PictersgiU^  a  creditor  to  the  amount  of 
60QL,  arrested  the  Plaintiff,  entered  his  house,  and,  with 
the  assistance  o(  the  other  Defendants,  seized  the  goods 
for  the  general  b^efit  o(  those  interested.  The  creditors 
under  the  commissicm  of  bankruptcy  issued  against  the 
Plainti£^  bong  informed  of  what  had  passed,  and  that 
an  action  had,  in  consequence^  been  commenced  against 
the  Defimdants,  empowered  the  assignees  to  surrender  to 
the  Defendants  all  the  interest  which  the  assignees  had 
under  the  commission,  in  the  goods  in  question.  This 
snrrender  was  made  on  the  4thof  Afaj^,  after  a  rule  for  a 
plea  had  been  given.  The  order  for  the  surrender  was 
given  on  the  14th  of  Aprils  and  application  on  the 
sulgectwasmade  to  the  solicitors  of  the  assignees,  before 
the  present  action  was  commenced.  The  jury  found  a 
verdict  for  the  Defendants. 
Faughqn  Scrjt.,  on  a  former  day,  had  obtained  a  rule 

(a)  €.  7.  W  e.  15. 

VouL  V  nisi 


KvhL 

to* 
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1819.  nisi  to  set  aside  this  iverdiet,  and  enter  a  yerdiet  for  di0 
Plaintiff,  on  the  ground,  that  an  uncertificated  banlorapt, 
who  acquired  property  after  his  bankruptcy,  had  a  snf- 
FicxBB&aiix.  £cient  title  in  it  to  maintain  trespass  i^nsC  all  the 
world  but  his  assignees ;  that  the  subsequent  assent  of 
the  assignees,  to  the  trespass  in  this  case,  came  toti  lats^ 
after  an  action  had  been  commenced ;  tliat,  at  all  eyents, 
such  radficaJon  could  only  be  made  in  actions  of  con- 
•tnict,  as  appeared  by  Lucena  ▼.  Ormrforji  (a),  and  thit 
the  assignees  themselves  were  only  entitled  tS  break 
the  bankrupt's  locks  by  virtue  of  the  statute  of 
.Si  Jac.  1.  (&),  which  did  not  apply  to  strimgers. 

.  Ijens  Serjt.  now  shewed  cause.  The  bankrupt  has 
no  property,  evai  as  against  strangers,  tmless  liie  as- 
i%neeB  have  given  some  evidence  that  they  recognize  his 
possession ;  but  liere  there  is  no  evidence  whatever  of 
their  recognition,  or  astfent.  The  Defendatits,  there- 
fere,  are  relieved  from  shelving  that  there  has  been  any 
ratificiidoa  ft'om  the  assignees  in  this  case,  it  not  having 
been  proved  that  the  Plaintiff  had  any  title  to  bri^  die 
action;  and  in  all  the  cases  wJEiere  the  t>ankrupt  has 
been  protected,  thei*e  .has  heeao.  ah  asselit  on  the  part  of 
his  asiBignees(£?).  But,  at  all  events,  bere^  is  a  ftill  and 
dislroct  ratiication  by  tlie  assignees  ci  all  that  lias  been 
done  by  di6  Defendants,  so  that  the  entry  must  be  con- 
sidered to  hav6  been  made  by  the  Defendant  on  the 
part  of  the  assigned  who  had  an  ttn<fispul%d  right  to 
enter  and  take  owtty  property  entirely  theit^  own.  The 
statute  of  21  Jac.  I.  has  no  application  whatever  to  the 
piiteent  case;  and  was  not  introductory  of  sfny  h^wla^ 
bnt  passed,  merely  to  remove  dbubtis  which  had  eibted 
as  to  the  powers  of  the  assignees  and  commissISbers. 

{a)  3  B,  &r  P.  75.    %  N,R,        (c)  Webbv.FoM.  7  T.JLvH* 
369.     I  Taunt.  %%i.  F»wkry^Jio*wn9  iB.f^P.A4» 

(b)  e.  19.  J.  8. 
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Tie  doctrine  of  ratifioatioD  was  applied  to  torts,  long        1819. 
before  it  was  applied  to  contracts,  an  the  case  of  Lucena     *^  u'  '^ 
V.  Cran^crdL  ^ 

PjcxaasoiiJU 
Van^fum^  in  support  of  tlie  rule.  The  legal  effect  of 
the  sti^utes  of  bankrjuptc/  is  not  such  as  to  put  the 
oncertifk^ated  bankrupt,  when  contending  with  strangers, 
to  the  necessity  of  shewing,  that  he  has  the  assent  of  the 
assignees  to  his  possession  of  properly.  As  against 
them,  he  has  no  property  without  their  ass^it,  but  he 
has  a  sufficient  title  to  maintain  trespass  against  the  rest 
of  the  world*  Then,  again,  the  assignees  hare  np  right 
to  the  bankrupt's  future  effects,  unless  his  first  property 
be  insufficient.     With  respect  to  the  doctrine  of  ratifi-  , 

cation,  that  may  have  aome  weight,  where  the  thing 
ratified  is  done  for  the  benefit  of  the  ratifier,  but  if 
not,  his  subsequent  agreement  cannot  purge  the  original 
vrpng.  In  Loicena  y*  CranDford,  the  insurance  was  made 
for  the  Crown,  and  therefore  availed  for  the  benefit  of 
the  Crown  afterwards.  [^Park  J.  The  Dutch  commis* 
sioners,  in  that  case,  had  no  notion  they  were  insuring 
for  the  Crown.]  If  the  Defendants  had  said,  at  the 
time^  that  they  entered,  on  the  part  of  the  assignees^  it  ' 

woald  have  been  no  answer,  after  a  subs^uei^t  ratifi- 
cation, to  have  said,  that  they  had  no  communication 
with  the  assignees.  But  the.  fact  was  quite  otherwise^ 
and  the  seizure  was  never  made  for  their  benefit.  If  the 
I)efeq4ants  had  brought,  an  action  for  being  turned 
out  of  the  house,  could  not  the  Plaintiff  have  pleaded 
his  possession,  and  mcUiter  manus  imposuit  ?  A  defence 
always,  goes  to  the  time  of  plea  pleaded,  and  how  can 
thisi  which  arrives  after  the  time  for  pleadinj^  be  any 
justification^  when  it  is.  considered,  that  the  entry  was 
not  madfi  for  the  assignees.  There  is  no  authority  di* 
cectly  in  ix>int;  but,  in  Silk  v.  Osborne  {a),  it  is  laid 
(«}  i  £sp.  i4o« 

U  2  down. 
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1819.  down,  that  third  persons  sludl  not  set  up 'the  Phuntiiri 
bankruptcy  as  a  defence.  At  all  events^  the  Defendants 
are  liable  as  to  breaking  the  house,  for  that  was  the 
/Plaintiff's  freehold,  and  might  have  been  acquired  after 
the  bankruptcy,  in  which  case^  a  fresh  assignment  is 
necessary,  as  to  real  property,  though  not  as  to  per- 
aonal. 

Dallas  C.  J.  No  distinction  was  made  at  the  tnal,  he- 
^tween  the  house  and  the  property  in  it,  nor  was  it  shewn, 
that  the  Plaintiff  had  any  freehold  in  the  house;  and 
the  ground  in  dispute  was  narrowed  to  this,  whether 
the  subsequent  adoption  by  the  assignees  of  the  entry 
and  seizure  made  by  the  Defendants,  could  justify  them 
lit  Ae  course  which  they  had  pursued.  *What  then  are  ibe 
facts  of  this-case?  It  is  admitted,  (hat  the  property  in 
question  is  not  the  property  of  the  Plaintiff,  but  of  his 
assignees,  and  this  appears  from  his  own  statement 
made  to  the  subsequent  creditors.  These  creditors^ 
hazarding  the  consent  of  the  assignees,  seize  their  pro- 
perty, and,  dler  the  seizure,  apply  to  diem  for  a  ratifi- 
cation  of  what  had  been  done,  though,  at  the  time  When 
it  was  done^  it  wvs  not  known  who  were  the  assignees: 
but  it  was  known,  that  there  ^had  been  a  previous 
bankruptcy,  and  that  the  property  in  the  PlaiotffiTs 
possession  belonged  to  assignees;  and  those  assignee^ 
on  being  applied  to^  agree  to  sanction  the  conduct  of  die 
Defendants,  and  invest  them  with  the  rights  of  tlie 
assignees.  The  rule  of  law  is,  that  he,  for  whom  atjrespass 
is  committed,  is  no  trespasser  unless  he  agrees  to  the  tres^ 
pass ;  but  if  he  afterwards  agrees  to  it,  his  subsequent  ss* 
sent  has  relation  t)ack,  and  is  equivalent  to  a  command^ 
according  to  the  well'^established  maxim,  omistf  roHkaUlio 
rHrotrahihar^  et  mandato  priori  aqtUparatur.  It  cannot  be 
contended  here,  that  the  assignees  themselves  had  not  a 
right  to  seize  the  goods  in  question,  and,  therefore^  by 

their 
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Ihtir  subsequent  assent,  they  have,  in  efiect,  commanded       1819. 
die  ad  oomphuned  of.    But  it  has  been  argued,  that  this     ^  ^  -  ' 
was  not  done  for  their  benefit  at  the  time.    Every  pre-  v. 

sumption  is  to  be  made  against  a  Plainti£f  such  as  this ;  ^PKxersgilu 
and  the  subsequent  application  to  the  assignees  for  their 
asMUt,  was  a  recognition  by  the  Defendants,  as  well  of 
the  assignees'  interest  in  the  property,  as  that  these  in- 
terests had  been  remembered  in  the  seizure.  If  it  were 
necessary  thai  the  assignees  should  have  had  an  interest 
at  the  time  of  the  seizure,  such  an  interest  is  dearly 
ataUished  by  the  evidence.  No  steps  were  taken  to 
defeat  it ;  and,  as  the  assignees  might  have  taken  ad- 
▼antage  ci  what  was  done,  it  must  be  considered  as 
ittfiagbeai  done  for  their  benefit,  at  the  hazard  of  their 
Hansferring  that  benefit  to  the  Defendants  themselves. 

Pabk  J.  I  am  of  the  same  opinion,  and  chiefly  on 
the  ground  of  raUtuMtuK  That  doctrine  was  well 
aigaed  'va  Hagedomy.Oiioer$on{a\  and^  it  was  there 
urged,  ihat  the  rule  was  applicable  to  torts  only,  and 
not  to  contracts.  The  distinction  which  has  been  urged 
by  the  counsel  for  the  Plaintifl^  was  also  taken  there^  in 
a  esse  cited  from  the  year  books  (6)^  concerning  the 
idzBre  of  a  heriot  by  a  party  not  entitled.  In  that  case 
itwas  saul,  that,  if  the  party  seized  the  beast  for  him- 
fld^  he  would  be  liable  in  trespass,  but  if  he  did  it  fot 
the  kndy  or  said  nothing  at  the  time^  the  law  allowed 
the  lord  to  adopthis  act.  In  the  present  case,  the  evi- 
dence amounts  to  an  adoption  equally  dear.  The  De- 
fendants go  to  the  Plaintifl^  who  says  that  the  goods  are 
not  Us  property ;  the  Defendants  seize  them,  knowing 
them  to  belong  to  the  assignees,  and  taking  it  fw 
granted,  that  the  assignees  would  do  what  they  ouj^t  to 

(a)  %M.^S.  485.  {h)  y^^SS^ 

U  3  do. 
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1  SID.  de:  The  assignees  afterwards  fully  adopt  the  act  of  the 
Defendants,  and  thereby  give  it  the  sancti(Mi  of  a  prior 
command. 


Hl/LL 


PfCKEBJSGILL^ 


BuRROUGH  J.  The  question  is,  whether  thare  was 
evidence  before  the  jury  to  justify  this  verdict,  and  I  am 
of  opinion  there  wasw  The  case  from  the  year  books  is 
very  strong  to  the  point.  In  the  present  case  there 
was  no  express  commacnd,  but  the  Defimdanta  could 
only  act  under  the  commission,  and  the  assignees  aftei^ 
Wards  confirm  all  that  had  been  done. 

Richardson  J.  The  question  is,  whether  the  De- 
i^endants  have  taken  the  g6ods  for  the  benefit,  that  is, 
with  the  authority  of,  the  assignees ;  and  the  facts  of  the 
case  shew  that  this  was  so.  I.  agree,  that  in  no  case 
ought  the  law  to  be  straineds  but  if  we  can  find  a  valid 
ground  for  deciding  according  to  the  justice  of  scas^ 
it  is  roost  desirable  to  do  so.  The  B^ndaats  hen^ 
thinking  they  should  find  more  justice  on  the  part  of 
the  assignees  than  on  the  part  of  the  bankrupt,  Tenture 
to  take  goods  for  the  assignees,  in  hopes  that  they 
would  ratify  the  seizure.  They  did  so,  and  the  De- 
fendants must  therefore  be  considered  as  having  acted 
nnder  the  command  of  the  assignees.  As  to  the  house, 
it  was  not  suggested  at  the  trial  that  the  Plaintiff  had 
a  freehold  interest  in  it,  and  if  he  had  only  a  chattel 
interest,  the  assignees  had  as  much  right  to  the  house 
as  to  the  goods.  The  act  of  Jafnes^  which  has  been  alluded 
to,  only  provides,  that  it  shall  not  be  necessary  for  the 
assignees,  in  making  a  seizure,  to  take  any  fiirther 
Warrant  from  the  commissioners  than  their  first  assign- 
ment. There  is  no  ground  whatever  for  disturfaing  tUs^ 
verdict.  ^ 

Rule  discharged* 


IN  THS  Fjcnr-NiNTH  YsAR  OF  OEOR6E  III. 


Archer  t;.  Champneys. 

A    RULE  nisi  had  been  obtained  by  Lens  Seijt.  to  Where  the 

cancel  the  bail-bond  in  this  cause,  on  the  ground,  Jt^«n^»ntwaf 

that  the  PlaintiflF  having  brought  a  former  action,  which  j^ftg^  a  no^^ 

had  been  non-prossed,  could  not  hold  the  Defendant  to  /roj,  the  Coart 

bail  a  second  time  for  the  same  cause.  u  m  u    ^  -^ 

bail-bond  m> 

Vaughan  Serjt.  now  shewed  cause  against  the  rule,  and  the  second  ao- 

dted  Harris  v.  Roberts  la\  to  shew  that  the  Plaintiff  «'<>"  to  becao. 

^  celledy  the 

might  arrest  again  after  anonsnit,  and,  according  to  Plaintiff  not 

Bates  V.  Barry  (i),  after  a  discontinuance.   There  was  no  •l»ewing  that 

^  11       J  •     ^1-  A.  ^^  lecond  ar- 

vexation  alleged  m  the  present  case. 


rest  -was  not 
vexatious. 


Dallas  C.  J.  The  general  rule  is,  that  a  paicty  can- 
not be  arrested  twice  for  the  same  cause.  The  cases  of 
aponsuit  or  discontinuance  are  exceptions.  It  is  for 
the  Plauitiff  to  shew  that  the  second  arrest  was  not  vex-* 
adons  in  the  present  instance.  We  must  take  it  to  be- 
vexatious. 

The  rest  of  the  .G)urt  concurring,  the  rule  was  made 

Absolute* 


Martin  and  Othera  v.  Moroak  and  Another*       jMieaj. 

HTHIS  was  an  action  to  recover  n^oney  had    and  Where  the 

received  to  the  use  of  the  Plaintiffs,     At  the  atrial,  I>«f«>daat^ 

A  presented  for 

before  Dallas  C.  X,   {Middlesex  sittings,  after £05/^  payment* 

post-dated 
chedcy  knowing  it  to  be  post-dated*  and  that  the  maker  of  it  was  insolvent,  and  the- 
Plaintiffs,  in  ignorance  of  these  circumstances,  paid  th^  check  for  the  honour  of  the 
maker,  expecting  funds  from  him  in  a  short  timej  though  they  hadnoqe  at  the  m^M^fnt, 
a  verdict  baying  been  taken  for  the  Defendants,  with  leave  for  the  Phuntiffs  to  move 
fera  new  trial,  theCeuA  granted  a  new  triaL 

U  4  term 
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1819. 


Mabxim 
MnoAN. 


/ 


term  lait,)  the  feUowing  fiicts  were  proTed  m  admitted* 
The  Defendants  had  had  accommodarion4iill  tnmsac- 
tions  with  the  finn  of  Burmaier  and  Co* ;  and  in  the 
oonneof  thesetransactionflyUcbedcoii  die  Plaintififor 
99SL  I5s.  ^d.  was  given  by  Bmmester  and  Co.  to  tiie 
Defendants^  on  the  9th  of  Fdruary^  post-dated  for  die 
Idth,  to  meet  a  bill  fidling  due  on  that  day.    TheDe- 
fendantSy  finding  that  Burmester  and  Co.  were  in  bad 
circumstances,  pressed  them  for  4O0L,  and  threatened  to 
present    the  check    unless    they   recdved    that  soul 
Burmesier  and  Co.  desired  the  Defendants  not  to  do 
thisi   telling  them  they  had  no  funds  in  the  Plaindffi' 
hands  to  meet  such  a  demand.    Burmesier^  in  company 
with  one  of  the  Defendants,  then  went  to  I^nH  for 
assbtance;    and  Minetf  after  inspecting  the  books  of 
BurmesUr  and  Co.,  told  the  Defendants  that  BwrmaUr 
and  Co.  were  insolvent.     One  of  the  Defendants  then 
said  that  he  should  wait  till  four  o^dock,  and  unlm  he 
received  4001.  from  Burmester  and  Co.  by  that  time, 
should  present  the  check  and  expose  them  on  'Change. 
Instead  of  waiting  till  four,  the  Defendants  presented  the 
check  at  a  qua^r  after  three,  and  obtained  payment; 
the  Plaintiffi  expecting  to  receive  funds  from  ButmesUr 
and  Co.,  though  they  had  not  any  in  their  hands  at  the 
time  the  check  was  pres^ited.    At  twenty  minutes  before 
four,  Burmesier  and  Co.  sent  a  notice  to  the  Plaiatifi 
not  to  pay  any  more  on  their  account.    Tlie  Plaintifi 
were  whoUy  ignorant  of  Burmesier  and  Co/s  insolveoqr, 
of  the  bill  transactions  between  them  and  the  Definidr 
ants,  and  of  the  circumstance  of  the  check  being  post- 
dated.    A  verdict  was  taken  for  the  Defaidants,  the 
learned  Judge  directing  an  application  to  be  made  to  the 
Court  to  set  it  aside^  in  order  to  a  new  trial  being  bad. 
Accordingly,  Cross  Seijt.,  for  Copley  Seijt.,  on  a  former 
day  obtained  a  rule  nisi  to  set  aside  this  verdict,  on  the 
ground,  that  the  money  was  paid  by  mistake,  the  bankers' 
14  clerk 
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derk  being  ignorant  that  the  check  was  post-dated ; 
which  post-dating  made  it  illegal,  under  the  55  6«  8. 
r.l84. 

VUMghan  Serjt.  now  shewed  cause  against  the  rule. 
Burmesier  and  Co.  were  bond  Jide  indebted  to  Morgan 
and  Co^  the  Defendants,  in  more  than  the  amount  of  the 
cheek  in  question*  Now,  if  the  claim  were  irresistiUe^  as 
between  Burmater  and  Co.  and  Morgan  and  Co,  it 
was  e^ially  so  as  between  Morgan  and  Co.  and  the 
Haintifft,  who  w^e  no  more  than  the  servants  or  agents 
of  AcTBiesltfrandCo.;  and  where  a  party  pays  an  honest 
debt  through  the  intervention  of  his  servant,  it  never  can 
be  urged  that  the  servant  can  recover  back  the  money 
paid.  With  reqpect  Ur  the  alli^ged  illq;ality  of  the 
cheeky  that  had  no  odier  effect  than  to  render  the  party 
presenting^  and  the  party  paying  it,  liable  to  certain 
penalties  under  the  55  6. 3.  (a) ;  but  the  statute  no 
where  says  that  such  a  postdated  check  shall  be  deemed 
void.  The  Plaintiffs  acted  with  their  eyes  open,  for 
they  knew  that  they  had  no  funds  of  Burmesier  and  Co- 
at the  time. 

ChrosSf  in  support  of  the  rule,  was  stopped  by  the 
Court. 


1819. 


Daxxas  C.  J.  In  this  case^  the  Haintifls  were  cer^ 
tainly  entitled  to  recover.  The  rule  of  law  is,  that  where 
money  is  paid  with  full  knowle^;^  or  with  fiill  means  of 
knowledge  of  the  circumstances  attending  the  demand, 
the  party  paying  is  not  entitled  to  recover  back  such  pay- 
ment, though  made  without  suCBdent  consideraticni. 
But  if  the  money  be  paid  without  such  full  knowledge, 
er  means  of  knowledge^  or  if  the  party  be  induced  to  pay 
It  under  false  representations,    he  may  recover  back 


(«)  £•  184.  J.  ts. 


money 
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1 81 9.  money  paid  under  sucli  circumstances.  The  bets  of  this 
case  dearly  shewed  that  there  was  au  equitable  daim 
between  Bttrmester  and  Ck>.  and  the  Defendants.  This, 
MORCAMr  however^  is  not  a  question  between  them^  but  between 
the  bankers  and  the  Defendants.  As  between  these  latter 
parties,  what  are  the  facts?  An  illegal  drail  is- pre- 
sented :  so  illegal,  indeed,  that  if  the  bankers  had  know- 
ledge of  sueh  illegality,  they  would  have  been  liable  to  a 
penalty  of  1002.  Certainly,  if  they  had  known  tb^t, 
they  would  *not  have  paid  the  bill.  They  were  therefore 
kept  in  the  dark ;  and  by  whom  ?  By  the  very  pa^rties 
'  who  now  seek  to  retain  the  money  so  un&irly  obtained* 
Now,  is  there  any  case  iii  which  the  Court  wiM  aUiop  a 
party  to  take  advantage  of  his  own  illegal  act?  .\ipr 
doubtedly,  the  Defendants  have  no  means,  of  meeting 
this  objection  to  their  claim ;  but  are  they  better  entitled 
pn  the  other  ground  ?  It  is  urged  that  the  FhiiBtifi 
knew  they  had  no  funds  of  Bwrmester  and  Cou ;  bat  ^ 
they  know,  as  the  DefiHidants  did,  that  they  should  \^y% 
XH>iie  at  four  o'clock  ?  Qa  the  contijary,  tb^y  )mi  ^fSPf 
reason  to  expect  an  early  remittance  frpm  Buru^^sier  ^nd 
Co.  The  Defendants,  knowing  there  would  be  no  sfch 
remittance,  and  availing  themselves  of  every  advantage^ 
hurry  to  the  banking-house,  and  proctire  payment  of  the 
c^eck*  Knowing  th^  draft  to  h^yie  been  ill^;^  they 
cannot,  in  poi]4  of  j«stice,  have  miy  claim  to  retaisi^ 
mm  obtained  in  such  a  manner. 

P^K^J.  Xa^  <^  the  890ie  opinion.  .  The  parties  di4 
i)pt  st^nd  on  equal  ground)  the  Defendants  knowing  tbf 
insolvent  stat^  of.Burwsier  and  Ca,  and  concealing  ^ 
Crorn  the  Plaintiffs.  The  law  was  never  doubted,  tl^t 
where  a  party  p^ys  with  full  knowledge  of  the  dtafo^ 
stances,  he  cannot  recover  back  what  he  has  paid;  bat 
where  he  pays  in  ig^oraDce*  and  without  consideratioPf 

17  the 
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the   receiver    cannot    retain    against    him.      Bilbie  v.  .I819» 

Lumky  {a),  and  Lcmy  v.  Bourdieu  (ft),  are  to  the  same  \j,  ^^^' 

effect.     In  Chatfield  v.  Paxtfm  (c),  there  was  .no  donbt  as  ^. 

to  the  law,  but  as  to  the  feet.  Morgan. 

BurbouqH  J.  At  first  I  thought  otherwise;  but  I 
am  BOW  clear,  that  the  Plaintifi  ought  to  seeover  bflok 
this  money.  The  Defendants  concealed  x^irfiumstanoen, 
fdiich^  if  disdosed,  would  have  preT^mted  the  Plaintiib 
from  paying. 

RiGHABX>S0N  J«  lamof  thess^meopiiiion.  It  is  not 
Beoessary  to  go  into  the  ground  of  th^  iU^^ty  of  tlie 
drsft ;.  but  it  is  sufficient  that  the  parties  did  not  deal  oa 
equal  terms.     The  Defendants  knew  that  JSurmester  and  / 

Cki.  were  in  a  state  of  probable  insolvency,  and  concealed 
this  from  the  Plaintiffs,  who  were  ignorant  of  it.  This 
brings  the  case  within  the  rule  of  law,  that  a  party  payiqg 
money  in  ignorance  of  circumstances  with  which  the 
receiver  is  acquainted,  is  not  on  equal  terms  with  him, 
and  therefore  entitled  to  recover  it  back. 

Dallas  C.J.  expresssed  liis  r^et,  that  in  conse- 
quence of  a  mistake,  the  Plaintifis  had  beai  ooufine4  to 
a  motion  for  a  new  trial,  instead  of  being  allowed  to 
motve  to  enter  a  verdict. 

Rule  absolute^ 


{a)  %  Eastf  47 1« 
{b)  U  46^- 


(0  Dougl,  4^%' 
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Junitj.  Philpotts  and  Wife  v.  Reed; 

Anjoiolvent't  HTHE  Plaintifis  declared  in  assampsit  for  money  hsd 
S^lb AT^'.         ^^  received  by  the  Defendant  to  the  use  of  the 
fnmdlandt       Wife,  dum  sola.     The  declaration  contauied  the  usual 
under  49  G.  3.  monq^  counts,    a  count  for    interest,   and   s   count 
maybeplaided  <^  <^  account  Stated.    The  Defendant  pleaded,   first, 
inbirtoan      the  general  issue;   then,   that  after  the  making  toad 
Afffi/iferidSt  P'^^S  ^^  ^  certain  act  of  parliament,  made  and  passed 
coiitnu:tBd        in  the  49th  year  of  the  reign  of  our  Lord,  the  now 
^.^"^^      King,  intituled,    <<  An  act  for  establishing  courts  of 
fBfohnry.      judicature  in  the  island  of  Nn^mndlandy  and  the  islands  . 
adjacent,  and  for  re-annexing  part  of  the  coast  of  Za*- 
bradoTf  and  the  islands  lying  on  the  said  coast,  to  tlie 
government  of  Nea^mndland^^  and  before  the  com^ 
mencement  of  this  suit,  the  Defendant  and  one  Patridt 
'Hine^  welre  carrying  on  business  under  the  firm  and 
title  of  Hine^  Reed^  and  Co.,  as  merdiants  and   co- 
partners at  St.JokffSf  in  the  island  of  NeoBfiMn^andf 
and  being  such  partners,  afterwards,  in  due  manner  of 
iaw,  in  pursuance  of  and  under  the  aforesakl  act  of 
parliament^  were  dedared  to  be  insolvent  within   the 
true  intent  and  meaning  of  the  said  act ;   that  after- 
wards, the  major  part  of  the  creditors  to  the  estate  and 
eflects  of  the  Defendant  and  Patrick  IBne^  carrying  on 
business  at  Nefo^bundland  as  aforesaid,  did  there  dnly 
certify,  that  such  dedaration  of  insolvency  was  repeatedly 
inserted  in  the  Si.  John's  Bcyal  Gazette  and  Mercantile 
Jonamalj  and  that  the  prq)erty  and  eflSscts  bdonging  to 
the  said  estate  had  been  taken  possession  of  for  the 
benefit  of  the  creditors  thereto^  and  that  die  Defendant 
had  in  all  things  conformed  liimself  agreeable  to  the 
said  act  concerning  insolvents ;  and  did  fiirther  certify, 
that  the  creditors,  whose  names  and  seals  were  signed 

and 
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ftnd  set  to  that  oertificatei  were  foil  one  half  in  number       1819. 
and  value  of  the  creditors  of  the  Defendant,   who  had 
duly  proved  their  debts  under  the  said  insolvency,  and  «. 

testified  their  consent  to  the  Defendant  having  such  ^xbd» 
aUowanoe  and  benefit  as  by  the  said  last*mentioned  act 
is  allowed  to  insolvents,  and  to  the  said  Defendant  being 
discharged  from  his  debts  in  pursuance  thereof;  which 
declaration  of  insolvency  and  conformity  of  the  Defend- 
ant^  was  afterwards  duly  certified  and  confirmed  by  the 
Surrogate  Court  of  iS^.  J6kri%^  in  the  island  ofNewfimnd" 
land^  b^ng  a  court  of  competent  jurisdiction  in  that 
bdial^  according  to  the  form  and  eflfectof  thesaid  act  of 
parliament,  as  by  the  certificate  (^  Thomas  CoUe^  then 
surrogate  given  under  hb  hand,  and  under  the  seal  of 
the  Supreme  Court  of  Neaofimndkmd^  (reference  being 
had  thereto^)  more  folly  and  at  large  appears;  which 
certificate  the  Defendant  now  brings  here  into  Court. 
laA  the  Defendant  furthar  said,  that  the  said  several 
si^poaed  promises  and  undertakings  in  the  said  declar- 
ation iiienti<Hied  (if  any  such  were  made)  were^  and  each 
and  every  of  them  was,  made  in  respect  of  debts  con^ 
tracted  in  Great  Bdtainj  prior  to  the  time  whai  the 
Defendant  was  so  declared  insolvent  as  aforesaid;  and 
this  the.  Defendant  was  ready  to  verify,''  &c.  The 
Plaintifi  took  issue  on  the  first  idea,  and  demurred  to 
the  second:  the  Defendants  j<Hned  in  demurrer.  There 
were  three  exceptions  taken  to  the  plea,  but  one  only  was 
insisted  on ;  and  the  question  intended  to  be  raised  by 
the  demurrer  was,  whether  a  certificate  of  dischaige  as 
an  insolvent,  obtained  firom  the  Nee^aundland  courts 
under  the  49  6. 3.  c.27.  {a\  is  a  bar  to  an  action  in  the 

(a)  The  first  tecdon  of  tlie  act  certificate  obtained  under  a  declCv 
exlends  the  jnriadietion  of  the  atkniof  insolvency  in  Af^«fi2^MM^ 
Court  to  Great  Britam  f  the  land,  shal]^  when  pleaded,  he  a 
second  gives  the  like  jurisdiction  bar  to  all  suits  for  debts  contract- 
to  the  Surrogate  Court.  Sections  ed  in  Newfnmdiand  and  in* 
six  and  seven  direct  the  distribu*  Great  Britaiih  prior  to  the  in- 
tion  of  iaiolvenu'  estates  s  and  solvency." 
section  dght  enacts,  ««That  a 

courts 
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1819.       oourth  in  England^  fi>r  a  debt  contracted  in  Engknd 
J^^^^JJJJI]'     prior  to  the  insolvency. 

^  Lens  Seijt,  in  support  of  the  demurrer,  contended, 

Rsen^  that  the  genend  words  of  the  act  must  be  taken  to  be 
restrained  by  the  subject-matter;  that  it  would  be  a 
great  hardship  if  creditors  in  EngUmd  could  be  barred 
by  a  certificate  in  Nemfimndland^  though  they  might 
never  have  heacd  before  of  the  party's  insolvency,  or  have 
had  any  of^ortunity  of  proving  their  debts^  It  did  not 
appear  by  the  act,  that  they  were  even  to  share  in  the 
distribution,  but  rather,  that  the  NeitfoumllandcT^Ux% 
were  to  have  all.  He  cited  Pedder  v.  M^Master  (a), 
and  distinguished  Odwin  v.  Forbes  (i),  as  in  that  esse 
tlie  Plaintiff  iiad  notice  of  the  bankruptcy ;  addii^,  that 
the  Privy  Council  had  expressed  their  opinion  against  a 
plea  resembling  the  present* 

Ccpley  Serjt  in  support  of  the  plea.  Th^  words  iif 
the  statute  are  express  and  caftttot  be  eiKplaiii^  awajr. 
There  is  no  hardship  in  the  enaetmeiit,  beeauBethe 
Court  ha&  power  to  sell  effi^ols  in  England  bdonginglo 
th^  insolvent,  as  well  as  effects  in  Neufftundland^ '  tt 
theirefdre,  the  Defendant  reliaqoishea  his  property  ia 
England^  his  cerlificale  oog^t  alao  to  extaid  to  tMt 

country* ?»  •    »    

•  Zansj  in  reply,  urged,  that  it  was  not  dear  that  the 
iaaglvenf  8  prop&tty  in  Eagland  could  be  sold  by  the 
Nr^s^bundloHd  ieoort«  If  die  property  her^  were  habk 
to  the  process  of  that  court,  some  notice  in  an  Ei^i^ 
gasBette  would  have  beeii  madd  tequisiti^  which  is  not 
tbecase. 

Dallas  C  J«  The  question  here  is,  what  are  ih« 
wc^ds  of  the  statute  ?  For,  if  they  are  so  jrfairi  as  notio 
be  mistaken,  we  most,  at  all  events,  be  guided  by  thei|3. 

{a)  8  r.  Jt  609.  {h)  Buies  Reports,  56. 

In 
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In  this  case,  th^  Defendant  lived  in  Neofffbundldndf  and       1819. 
carried  on  trade  there :   the  debt  in  question  was  con- 
tracted in  Great  Britain.     Now,   the  eighth  section  of 
the  statute^  under  which  the  Defendant  has  pleaded  his 
certificate^   is  in  diese  words,  ^  That  if  such  insolvent 
person  shall  make  a  true  disclosure  and  discovery  of  all 
hii  or  her  goods  and  effects  whatsoever,  and  shall  con- 
fttftt  him  or  herself  to  the  order  and  direction  of  the  said 
oourt,  the  same  shall  and  may  (with  the  consent  of  one 
half  in  number  or  value  of  his  or  her  creditors)  be  cer- 
tffied  by  the  said  court;    and  such  certificate,  when 
pleaded,   shall  be  a  bar  to  all  suits  and  complaints  for 
ddits  contracted  within  the  island  o(  Netrfoundland^  and 
on  the  islands  and  seas  aforesaid,   and  on  the  banks  (f 
Ifew/mmdUmd:'    If  by  the  statute  it  was  Intended  to 
coifine  the  «q)eration  of  the  insolvent's  certificate  to 
tbrnfinoMandy  the  statute  ought  to  have  stopped  here; 
biil'itgoes  on,  <^  And  in  Great  Britain  or  Ireland^  prior 
ta  the  time  When  he  or  she  was  declared  insolvent** 
It  Is  itapossSbte  for  as  to  reject  these  words.    It  has  been 
coittanded^  that  there  is  no  provision  of  the  statute  which 
i»id>le$  the  eteditors  of  England  to  share  in  the  ttistri- 
bution  of  the  insolvenfji  effects ;  but  it  appears  from  the 
Ibttb  secCioD,  that  the  distribution  is  to  be  made  among 
ail  the  creditors ;  and  then  comes  the  general  clause, 
whidi  expressly  enables  the  insolvent  to  plead  his  cer- 
tifleate  in  J»ar  to  debts  contracted  in  Great  Britain  prior 
loihiB  iMDhrency. 

The  rest  of  the  C!oart  eonounred  in  giving  * 

^     '^*       :.*  »  Judgment  for  the  Defendant. 

•  oi    j?.tif  .•   I'i  J      »j    .•      •* i    ^'^   •     -  ••   *•'•  *  *'" 
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June%z.  .BlANCHENAT  %;•   VaN-DEN-BeBOH. 

Where  aPIain.  pELL  Seijt  on  a  former  day  had  obtained  a  mle 

tiff;  after  being  ^^^  ^  ^^  bsHAb  the  final  judgment  signed  upon  the 

usual  to  obtain  posted^  the  taxation  of  the  costs,  and  execution  in  this 

the/0j^^d»  or  cause,  and  to  compel  the  Plaintiff  to  pay  the  Defendant 

till  the  evening  ^^  f^^^  occasioned  thereby,  together  with  the  costs,  ci 

of  the  fourth  the  application,  on  the  ground  that  the  Plaintiff  had. 

buined^^  oondupted  himself  improperly  in  signing  the  jndgmtot 

fojteh  before  It  was,  among  other  things,  stated  by  affidavit,  that  on 

four  o'clock  on  ^q  fourth  day  of  the  term  judgment  was  aign^  and 

a  pronuie  not  ^^^  taxed  for  the  Plaintiff  without  any  notice  to  the 

to  tax  costs,  Defendant's  attorney.    That  when  the  Plaintiff's  at- 

t^e^f^n^.  tomey  applied  that  morning  to  the  associate  for  the 

ing  toefiect  posled,  he  was  told  that  the  posied  was  not  usually  de- 

the  stamping;  Uvered  out  till  the  evenmg  of  that  day.    The  attomqr 

doing  that,  ^^^^  assuring  the  associate  that  costs  should  hot  be 

signed  judg-  taxed  that  day,  said,  he  mardy  wanted  the  poiUd  fer 

ra^^e     u*"  the  purpose  of  having  it  stamped,  and. having  obtained, 

don;  the  it  on  this  pretence,  signed  judgment  immediately,'  and 

Court  set  aside  issued  execution  the  next  morning. 

thejudgment  '  • 

and  execution,  Vaughan  Serju  now  shewed  cause  ugainst  the  role; 

allowing  the  but. 

Defendant  all 

his  costs  oc» 

casiooedby  The  Court  having  enquired  of  the  associate  a|id 

such  proceed-  having   found  the  above  statement  to  be  tme^  hdd,. 
TheCourt  *  that  the  jHxs^eii  had  been  obtained  under  an  improper  re* 

notified,  that,  presentation,  and  therefore  made  the 

for  the  future  '                                                   «  ,      .     i  a^ 

^  posted  Rule  absolute. 

shall  not  be 

^^^^^  A  notification  was  also  given  by  the  Court,  thaV  for 

of  the  fifth  the  future,  the  posted  should  not  be  delivered  out  till 

day  of  term,  j^he  morning  pf  the  fifth  day  of  term. 
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HiTCHON  V.   Best,  Jwaraj. 

ITADDY  Seijt,  on  a  former  day,  had  obtained  a  rule  In  in  action 

nisi  to  ehan^  from  London  to  Worcester  the  venue  ^fM*^  ^' 

10  this  causey  which  was  an  action  for  a  libel  contained  ter,  the  Court 

in  a  letter  written  to  the  Plaint  ifF,  on  the  ground  that  ^<«M  not 

the  cause  of  action  arose  at  Worcester.  '  veniKfrom 

Btosset  Serjt.  now  shewed  cause  against  the  rule,  and  London  to 

read  an  affidavit,  which  stated,  that  the  letter  in  question  ^^'^'^S^'t 

bore  the  post-mark  of  Stc^d^  and.  that  the  Plaintiff  that  the  de-    - 

therefore  believed  it  was  written  at  Stafford^  and  he  ponentbe- 

cited  Clissddr.  Clissold{a),  to  she^  that  the  venue  in  ter  to  have 

an  akion  for  a  libel  contained  in  a  letter  written  in  one  been  written 

county,  and  sent  into  another,  cannot  be  chane^ed  into  f*  S^ff^^t 
X  .!.•'.  .    /      1  ,     ?v  n     ,     because  it  bor» 

the  county  m  tniich  it  was  written,  because  the  Defend-  the  Stafford 

ant  cannot  swear  that  the  cause  of  action  arose  wholly  post-mark. 

m  that  county.  * 

Toddy  in  support  of  the  rule,  contended,  that  in 

order  to  induce  the  Court  to  refuse  his  application,  it 

should  have  been  sworn,  that  no  part  of  the  cause  of 

action  arose  at  Worcester^  whereas  the  party  had  only 

sworn  to  bis  belief  that  the  cause  of  action  arose  at 

Stafford^  and  then  gave  an  inconclusive  reason  for  that 

belief.     It  did  not  follow  that  the  letter  was  written  at 

Stafford  because  it  was  put  into  the  post  there,  and  thp 

Ckwrt  would  not  hold  the  putting  into  the  post,  or  the 

writing,  to  be  a  publication,  unless  the  letter  was  put 

in  unsealed,  or  the  writing  shewn. 

Sedper  Curiam^     The  putting  the  letter  into  the  post 

at  Stigffbrdf  is  prima  facie  evidence  of  its  having  been 

written  there,  and  siifficient  to  support  the  affidavit  of 

a  belief  that  such  was  the  case.     The  rule  must  be 

Discharged. 

(tf)  I  2".  J?.  647. 
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(IN  THE  EXCHEQUER  CHAMBER.) 


June  a6« 


The  King  v.  Froud. 


The  48  0. 5-  HTHE  prisoner  was  indicted  (a)  for  forging  and  ooun- 
^\^'^^*  terfeiting  a  certain  warrant  for  payment  of  money, 

tluowii  awhore  sealed  widi  a  certain  seal,  purporting  to  be  given  under 
by  the  tea 

•hall  be^bucied  by  the  parish  o%ers9  and  that*  after  such  burial,  a  magiitratff  tluO 
give  the  officen  a  certificate  and  order  on  the  treasurer  of  the  county  to  pay  them 
die  reasonable  and  necessary  expences  of  the  funeral,  whi^h  ^e  treasurer  is  by  the  act 
ordered  to  pay.  r  The  prisoner,  framed  an  order,  pnrportbg  to  be  the  onier  of  a 
magiatrace  on  the  treasurer  of  a  county,  to  reimburse  one  Coie  the  expences  of  bury- 
ing a  dead  body  cast  on  shore:  Held,  that  this  was  a  forgery*  though  then  wis 
no  such  magistrate  as  the  in^vidual  mentioned  in  the  order,  and  though  the  order  did 
Bot  state  Cm4  to  be  a  parish  officer, '  or  that  the  expences  incurred  were  reasoiuUe 
and  necessary • 


{a)  By  the  sUtute  48  G.  3^ 
it  is  enacted.  That  the  church- 
wardens and  overseers  of  the 
poor  for  the  time  being,  of  the 
res^pective  parishes  in  which  any 
dead  human  body  shall  be  found 
throwii  in  or  cast  on  shore, 
shaU  cause  the  same  to  be  re- 
moved and  decently  intened 
&o  that  the  expences  attending 
on  such  burial  do  not  exceed  the 
sum  which  at  that  time  is  allowed 
in  such  parish  forthe  burial  of  any 
person  buried  at  the  expence  of 
such  parish  (tf).  That  all  neces^ 
sary  and  proper  payments,  costs, 
chaiges,  and  expences,  which 
shall  be  made  or  incurred  in  or 
about  the  execution  of  that  act, 
shall  be  made  and  paid  by  the 
diurchwarden  or  churchwardens, 
OLverseer  or  overseers,  couFtabk, 
or  headborough  for  the  time 
bdng,  of  such  respective  parishes 
and  places  as  aforesaid  (^).  That 
it  shall  and  may  be  lawful  (o  and 
for  any  one  justice  of  the  peace 


for  the  county  or  place  within 
that  part  of  the  united  kingdom 
called  Engiandf  in  which  any 
such  body  or  bodies  shaD  have 
been  so  removed  and  buried  as 
aforesaid  by  any  writing  nnder 
his  hand,  to  order  and  direct  the 
treasurer  for  such  county  to  pay 
such  sum  or  sums  of  money  to 
such  churchwarden  and  church- 
wardens, overseer  and  over&ecfBf 
constable  or  headborough,  for  bii 
or  their  costs  and  expences  in  or 
about  the  execution  of  this  act, 
(after  the  same  shall  have  besa 
duly  verified  on  oath,)  as  to  the 
said  justice  shall  seem  reascnable 
and  necessary;  and  such  trea- 
surer shaU,  and  he  is  hereby  au- 
thorized and  required  forthwith 
to  pay  the  sum  or  sums  of  money 
so  ordered  and  directed  to  be 
paid,  to  the  person  or  persons  em- 
powered to  receive  the  same,  and 
such  treasurer  shall  be  allowed 
the  same  in  his  accounts  (/y 


(a)  C.75.S.1. 


{b),,5. 


(c)*«. 


the 
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die  hand  and  seal  of  Jain  Pemawn^  and  purporting       181 9. 

that  th«  iaid  John  Pemown  was  one  of  his  Majest/s     L^^j-^ 

justiceft  of  the  peace^  acting  in  and  tar  the  coanty  of  ^ 

ComwaOy  the  tenor  of  idiicb  was  as  fi3Uow8:  **  Cornwall^       FliotTa 

to  wit.  To  the  treasurer  of  the  county  rates.     Whereas 

it  appeareth  to  me,  one  of  bis  Majesty's  justices  of  the 

peace  acting  in  and  for  the  said  county,  that  on  the  first 

day  of  March  now  last  past,  a  dead  human  body  was 

osat  on  sbore  in  the  parish  of  ZenoTy  in  the  said  county) 

snd  whereas  John  Cose  of  the  said  parish  hath  made 

oath  before  me^  that  be  bath  laid  out  the  sum  of  $L  5^# 

in  and  about  the  removal  and  burying  of  the  said  ootpse^* 

and  which  I  allow  to  be  the  reasonable  diarges  thdreo^ 

Ido^  therefore^  hereby  authorize  and  reqube  yon  to 

pay  the  said  sum  of  92,  5sp  out  of  the  monies  in  your 

hands,  to  the  said  John  Cose,  or  his  Order.  Given  under 

mj  hand  and  seal,  this  2l8t  day  oi March,  1818.    «JbM 

fTiTuysnu 

At  the  trial  before  Hciroifd  J.,  {Latmceston  Spring 
assizes,  1819,)  it  appeared,  that  there  was  no  auehf 
magistrate  as  JAn  Pemcfam,  no  such  parish  officer  aa 
John  Cose,  in  the  parish  of  Zenar,  and  that  the 
prisoner  Imd.  buried  no  bodies ;  but  having  presented 
to  the  person  who  acted  as  treasurer  lor  the  county  the 
paper  above  described,  and  several  others  similar  to  it,, 
he  succeeded  in  obtaining  a  large  sum  of  money  as  a 
compensation  for  the  expence  of  these  pretended  burials. 
The  prisoner  having  been  found  guilty,  his  counsel  ob^ 
jected,  that  the  instrument  in  question  was  not  a  forgery, 
because  no  claim  had  been  made  by  the  prisoner  a^ 
a  parish  officer,  and  the  statute  did  not  authorize  pay* 
meat  to  be  made  to  any  other  person ;  and  because  .there 
was  no  such  magistrate  BXkJohn  Pemown.  The  learned 
Judge  having  reserved  the  points,  the  question  for  the 
opinion  of  the  twelve  lodges  was,  whether  the  instni* 
ment  above  set  forth  was  a  forgery. 

X  2  Williams 
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1 8 19;  '  Williams  C.  F.  now  argued  for  the  prisoner.  Tke  order 
in  question,  the  forgery  of  which  is  the  offence  chai^ged 
against  the  prisoner,  purports  to  be  an  order  of  a  magift- 
tratc,  on  the  treasurer  of  the  county  rates,  made  under 
the  authority  of  the  sixth  section  of  48  G.  8.  c»  75.  The 
first  section  of  the  statute  enables  the  churchwarden  or 
churchwardens,  overseer  or  overseers  of  the  poor, 
decently  to  bury  such  dead  human  -bodies  as  may  be 
found  cast  on  shore,  so  that  the  expences  of  suoh  burial 
'do  net  exceed  the  sum,  which,  at  that  time^  is  allowed  in 
such  parish  for  the  burial  of  any  person  buried  at  the 
expence  of  the  parish.  This  clause  affords  a  reason  for 
the  l^slature's  having  invested  parish  officers  with  the 
duty  of  burying  such  dead  human  bodies,  and  the  office  of 
disbursing  the  necessary  expences  incidental  to  that  duty. 
Tliey  are  naturally  best  acquainted  with  the  expeaces  at- 
tendant on  the  burial  of  the  parish  poor ;  they  are  the 
persons,  to  whom  notice  of  any  dead  human  bodies  being 
cast  on  shore  is  directed  to  be  given,  and,  by  dieir  situ* 
ation,  and  office,  they  have  the  best  means  of  scrutim'zing 
and  controlling  the  expenditure  of  the  parish  funds,  and 
the  strongest  motives  to  do  so.  The  fifth  section  of  the 
statute,  therefore,  pursuing  the  same  policy,  provides^ 
that  all  the  expences  of  the  execution  of  the  act  shall  be 
paid  by  the  churchwardens  and  overseers,  &c. ;  and  then 
the  sixth  section  enacts,  that  a  magistrate  shall  order 
the  treasurer  of  the  county  to  pay  lo  such  parish  officer 
or  officers  the  expences  incurred  in  or  about  the  exe- 
cution of  the  act  (after  the  same  shall  have  been  duly 
verified  on  oath)  as  to  the  magistrate  shall  seem  reason- 
able and  necessary,  yhe  treasurer  is  then  ordered  to 
pay  the  sum  allowed  in  the  certificate  to  the  person 
empowered  to  receive  the  saroy.  The  justice,  it  is  clear, 
has  no  authority  to  order  payment,  except  according  to 
the  provisions  of  the  act.  The  order  in  question  is 
not  an  order  within  the  net,  but  a  mere  uullity.    The. 

legislature 
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kgialatnre  has  imposed  particular  duties  on  particular       1819. 
persons^  and  those  persons  are  sdected  with*  a  salutary 
policy.    Those  persons  are  the  churchwardens,  OTer- 
sieersi  && ;  but  the  order  in  question  does  not  state  that 
the  party  to  whom  the  treasurer  is  direct^  to  pay  the 
money,  is  a  parish  officer,  or  that  such  parish  officer  has 
duly  verified  the  account  on  oath.     The  magistrate  has 
BO  aitthori^  to^direct  the  payment  of  one  shilling,  ex^ 
cept  to  the  several  parish  officers  named  in  the  act,  such 
parish  officers  first  having  verified  their  claim  on  oath. 
The  language  of  the  clause  which  confers  the  authority 
on  the  justice  is  dear  and  explicit  on  this  point.    Now^ 
the  prisoner  was  not  a  parish  officer,  nor  does  the  order* 
state  InmtO'be  such,  and  the  policy  and  just  precautious 
of  the  kgislature  would  be  defeated,  if  the  justice  could* 
make  an  ordev  on  the  treasurer  for  payment  of  money 
to  any  indifferent  individuaL-     The  salutary  controu^' 
over  the  expenditure  of  the  parish  fund  would  be  con- 
travened by  such  a  construction  of  the  act;    If  the 
ordev  in  question  be  not  an  order  within  the  act,  it  is 
a  nullity ;  for  the  justice  has  no  power  to  give  an  order 
for  payment  of  money,  other  than  the  power  which  he- 
derives  from  the  provisions  of  the  act     The  signature^ 
to  the  order  was  not  the  signature  of  a  magistrate,  but 
if  it  had  been  the  signature  of  a  magbtrate,  and  if  the  * 
order  had  been  genuine^  the  requisites  of  the  act  not* 
having  been  complied  with,  the  order  was  not  compul- 
sory on  the  treasurer.     It  was  in  the  treasurer's  power* 
to  treat  it  as  a  nullity ;  indeed  it  was  his  duty  to  treat 
it  as  such.    If  it  be  urged,  that  the  order  must  be- 
deemed  a  foifpery,  because  the  treasurer  was  imposed 
on,  and  had  paid  the  sum  mentioned  in  such  orders  that 
would  be  to  aigue,  that  the  erroneous  construction  of  the 
statute^  or  disobedience  to  its  language  by  the  treasurer 
of  the  county  rates,  would  give  validity  to  an  instrument 
otherwise  defective.    It  would  be  absurd  to  suppose, 

X  3  that 
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18I9*       that  the  treasurer  could  be  todioteUe  for 

of  such  an  order.  In  Be^  v.  itqffiU  {a)i  itiwatibcld^ 
that  a  bill  of  exchange  for  les9  thas  &iL,  sock  bill  ndi 
being  framed  in  compliance  with  the  direodons  of  thff 
17  G.  S.{b)j  was  a  mere  nullity,- and  the  forgeiy^tii 
acceptance  to  such  bill  no  offence  ,within  tha  .statate« 
JVaU^s  case  {c)  was  decided  on  the  Bame  principle*  In 
the  King  v.  Russell  {d)j  the  instrument  waa  held  to  be  na 
receipt,  and  yet  that  instrument  more  nearly  resent' 
bled.. a  receipt,  than  this  instrument  can  be  said,  ta 
xesemble  a  valid  and  compulsory  order  on  the  treasurer* 
So  in  BushwortVs  case  the  order  waa .  considered  :a 
tuUity.  iBaykg^J,  There  were  twoiindktmeiitain  thai 
qase,,  one.  for  Surgery,  iwother  for  mtaixiiag.  money 
on  £ilse  pretences*  I  diri^cted  an  aequktal  on.  tfatf 
&i:t%y  and  the  opinion  of  the  Judges,  to  be  taken,  on 
the  second*  In  their  > opinion  tlie.ilidtctment  was,  bad^ 
The  prisoner  was  indi^^  l^r.  adddressingan  ordac^ 
under  17  G.  2.  c^  5.  5.  5*1  tot^e  treasurer  of  the  connly* 
I  thought  the  indictment  insufficient,  because  the  order/ 
Ivas  addressed  to  the  treasurer  instead  of  the  high  con-' 
stable^  and  was  not  under  seaL  Hcim/d  J*  .In  that 
statute  there  is  a  penalty  of  5QL  for  the  foigery.]  That 
is  a  mistake  which  appears  to  have  been  made  in  the  case 
of  •  Rex  V.  Graham  {t) ;  the  learned  reporter  saij'S  it  was. 
oi;yacted,  that  the  18th  section  of  17  G.  S^  .^^.S.  ex*' 
pnissly  sul^eots  the  party  forging  an  order  of  a  justice 
upon  the  biglt  constable^  for  the  payment  of  lOs.  Sar  die 
apprehension  of  a  vagrant,  to  a  penalty  xsf- 502.  On 
carefully  lopking  into  the  act,  it  will  be  peixeived,  that 
the  p^ialty  of  SOL  is  imposed  by  the  18th  section,  oti' 
persons  who  forge  certain  certificates,  scceipts,  and  notes 
mentioned  in  the  act;  and.that  the  clause  has  no  reference! 

(a)  a  Eojtf  Pl.Cr.  934.  (fi)  t  Lfaab,  8* 

(A)  f.  30.  J.  X.  (^)   *  ^^^^h  Pl^  Cr.  945. 

(f)  zEaU^PLCr.  953. 

b*  what- 
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Whfttev^'  to  stibh  order  for  payment  of  money.  Th6  181  d. 
tcft^^  bi  sueh  an  order  was  previously  ah  oil^6e  of 
It  more  penal  nature.  In  Res  v.  BushwortA  (a),  it  was 
fields  that  the  forging  of  an  order  for  the  puipose  of  ob» 
taining  a  rewafrd  for  th^  apprehehsion  of  a  vagrant,  i% 
xxot  a  forgery  Within  the  statute,  unless  it  contain  the  re- 
qtiislted  prescribed  by  the  17  O.  2.  c.  5.  s.  8.,  althoug!| 
drawn  in  the  same  form  as  such  orders  have  usually  been 
dfawh;  and  what  is  there  sdd  by  Mr.  Justide  Bayley  is 
ihOst  material  in  fiivour  of  the  prisoner.  ^*  If  the  justice 
hud  atly  power,"  says  the  learned  Judge,  '<  it  was  A^ 
rived  fihoni  the  statute,  but  he  had  ilo  power  to  make 
j^cb  an  ordet  as  this,  and  if  sudi  a  one  had  been  mad^, 
die  treasurer  ought  not  to  have  obeyed  it.**  So>  in  this 
<iase,  the  JuStite  would  have  bad  no  power  to  make  ttti 
order  bn  the  treasurer  to  pay  money  to  any  person  bAt  k 
parish  officer ;  lie  would  have  disobeyed  ^c  dct  irom 
whith  he*  derives  his  ofify  power,  and  the  instrument 
would  be  a  nullity,  whieh  the  treasurer  ought  not  to  obey^ 
TtiS  cJ&se  is  distinguishable  frdm  Bsx  v.  Lockett'{b)' ;  the 
transatlion,  there,  was  a  mere  mercantile  transaction,  atid 
the  instrument  wds  One  used  by  fell  mercantile  meUT  oil 
its  face  there  wa&  no  ground  of  suspicion  or  mistrust  t  and; 
If  genuine,  it  was  a  valid,  operative  instrument.  In  th* 
present  case,  the  iilsffunient  is  of  a  peculiar  nattkte,  nbl 
negociable  01*  transierrible  as  a  check,  but  borrowing  it* 
Validity  or  value,  only,  by  pursuing  the  provisions  of  a 
particular  act  of  parliament ;  it  cOUld  not  be  offered  t^th^ 
out  exciting  attention,  and  on  inspection,  its  defect  knd 
invalidity  are  apparent  The  case  of  Rex  v.  WIrUosk  {o)i 
turns  on  the  32  G.  3.  c.  34.  5. 2. ;  and  in  Rex  v.  Qrakain 
the  order  was  correct  on  the  face  of  it,  and  directed  td 
the  proper  person.  If  genuine,  it  had  all  the  requisites 
of  a  good  order.    The  order  in  the  present  ckse  is  not 

{a)  X  Starkie^  396.  (0  %  Baitf  PI  Cr.  ^U 

{b)  a  JSait,  Pi.  Cr.  940. 

X  4  verified 


I 
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1819.  verified  on  oath  of  the  proper  person>  nor  is  it  allied 
so  to  l)e^  and  it  may  perhaps  be  added,  that  it  does  not 
state  that  the  expences  were  reasonable  and  necessary* 
\Abboit  C.  J.  Unless  yon  make  out  ^  that  Cose  was  not  a 
parish  officer,  your  objections  cannot  be  sustained*!  * 
Cose  was  not  only  not  a  parish  officer^  but  he  is  not  evea 
stated  to  be  so;  on  that  fact  thje  prisoner  mainly  relies. 

Carter,  for  the  crown.  If  the  order  assume  to  be  fit 
for  the  purpose  intended,  it  falls  within  the  act.  Xn  all 
the  cases  cited,  the  order  is  made  a  nullity,  if  the  di«> 
rections  of  certain  statutes  be  not  complied  with ;  but, 
in  the  present  case,  the  act  contains  n^  directions  as  to 
the  form  of  the  order,  no  precedent  given  in  a  schedule^ 
and  the  treasurer  may  pay  on  any  form  of  order  i^ch 
may  be  presented  to  him.  If  this  order  purport  to  be 
made  by  a  Cornish  magistrate,  it  is  sufficient  that  it  is 
made  for  expences  in  burying  a  dead  body ;  if  a  sufficient 
jurisdiction  be  shewn  on  the  order,  the.  money  is  paid 
rightly,  though  the  person  appointed  to  receive  it  be 
not  described  in  the  order.  .  The  order  states,  that  the 
dead  body  was  found  on  the  shore^  and  that  Cose  boned 
it.  The  omission  of  an  allegation  that  the  expence  in- 
curred was  reasonable  and  necessary,  cannol  vitiate  the 
whole  order;  and  there  are  several  cases,  in  which  in- 
struments have  been  held  to  be  forged,  notwithstanding 
fiittlts  apparent  upon  the  &ce  of  them.  Fitxgerald  and 
Lee*6  case  (a).  Gade^s  case  (&).  Admiral  Bradbtft  case, 
tried  before  Dumpier  J.  at  Winchester,  was  an  indict- 
ment for  forging  a  receipt  for  money  directed  by  statute 
9'  Anne,  c.  10.  (c),  to  be  paid  to  persons  who  bring  letters 
by  ship  to  this  country,  and  deliver  them  at  the  port  of 
arrival  The  prisoner  gave  the  post-office  at  Gosport  a 
certificate  and  receipt  for  the  postage  of  400  ship-letters, 

(«)  %Basi,  PL  Or.  953.  ^      {b)  %  Lea<b^  73a.         {c)  j.  id. 

but 


IN  THE  FlffTY-VINTH  YeAR  OF  GEORGE  III.  SOT 

bat  it  did  not  appear  on  the  certificate  or  receipt  that 
be  was  one  of  the  persons  appointed  by  the  act  to  re- 
ceive such  money ;  Jiamely,  master  or  passenger.  In 
the  King  V.  Bushwarihj  the  jurisdiction  was  not  ques- 
tioned. lAbbott  C.  J.  That  is  all  the  difficulty.  Where 
it  appears  that  a  party  has  jurisdiction,  there  is  no 
difficulty.  Here  the  magistrate  has  only  jurisdiction  to 
order  payment  to  the  churchwarden,  &c.]  If  this  order 
would  have  been  a  good  voucher  it  must  be  deemed 
sufficient,  and  if  the  treasurer  could  shew  that  Cose  was 
a  parish  officer,  it  would  have  been  a  good  voucher.  As 
it  does  not  appear  on  the  face  of  the  order,  that  Case 
was  not  a  parish  officer,  it  must  be  intended  that  the 
order  was  correct,  and  that  the  treasurer,  when  cidled  en, 
could  establish  his  payment.  The  principle  in  Javorem 
vitit^  is  not  applicable  in  the  construction  of  a  statute* 

WSUamSf  in  reply.  The  only  person  whom  the 
treasurer  has  power  to  pay  is  not  mentioned  in  the 
instrument,  and  the  cases  cited  are  all  distinguishable 
from  the  case  before  the  Court,  inagmuch  as  the  in- 
struments which  in  those  cases  were  the  various  sub- 
jects of  indictment,  were  porfect  instruments.  As  to 
the  argument  for  the  Crown,  that,  by  the  statute,  the 
magistrate^  by  any  writing  under  his  hand,  could  make 
the  order,  it  is  quite  clear  that,  in  construction  of  listw, 
the  order  must  be  made  by  a  legal  instrument,  and  such 
as  the  act  at^orizes. 

No  judgment  was  given  in  this  caeb. 
'   The  prisoner  was  pardoned  on  condition  of  being 
transported  for  life. 

%*  Of  the  twelve  Judges  who  were  present,  seven 
held  the  prisoner  properly  convicted ;  the  other  five  did 
not  think  the  order,  stated  in  the  case^  such  an  order  as 
would  support  a  prosecution  for  forgery.  The  reporters, 
are  indebted  to  the  kindness  of  one  of  their  Lordsbipa 
for  this  information. 
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(IN  THE  EXCHEQUER  CHAMBER.) 

Jiiiu%6-  The  King  v.  Paoe. 

A  bukruptt     'T'HE  prisoner  was  indicted  6n  the    5  Gf.  2.  (a),  ibr 

wholiMwr-  jjjuj  lig^  being  brouglit  before  certain  commission- 

I^BBocrcd  to  bis  « 

commitsioiiy  is  ^9  of  bankrupts,  under  a  commission  of  bankruptcy  that 

tiot  guilty  of  had  been  issued  against  him,  feloniously  did  not  sub- 
<  G  s.  r.  ^b.  ^^^  ^'^  ^^"^^  ^^  time,  to  be  examined  upon  oath,  (he 
though  he  re-    not  being' of  the  people  called  Quakers,)   by  and  before 

fuse  to  answer  ^^  commissioners  in  the  said  commission  named,  or  the 

questioDs  con-         ^  .    , 

ceniing  hb       major  part  of  them  by  such  commission  authorised,  and 

V^operty.         in  all  things  conform  to  the  several  statutes  made  (and  in 

nipt  lay  in  pri-  ^^^  ^*  ^^®  ^™^  ^^  ^^^  making  and  passing  a  certain  act 
Bontwomonths  of  parliament,  in  the  fifth  year  of  the  reign  of  his  late 
^*^P^    Majesty  King  George  the  2d,  intituled,  "An  act  to  pre- 
criminal  pro-     Vent  the  committing  of  frauds  by  bankrupts,")  and  fully 
cess  had  been     and  truly  disclose  and  discover  all  his  estate  and  effects, 
and  thedis-      ^^ ^^^ personal ;  and  how,  and  in  what  manner,  and 
chaise  had        to  whom,    and  upon  what  consideration,  and  at  what 
been  deliver-     ^j^^^  ^j.  times,  he  had  disposed  of,  assigned,   or  trans- 
attorney:  ferred,  any  of  his  goods,  wares,  merchandises,  monies. 
Held*  that        or  other  estate  and  effects,  (and  all  books,   papers,  and 
prisoncwistl-    ^''^^'^  relating  thereunto,)  of  which  he  was  possessed, 
tuted  an  act  of  or  in  or  to  which  he  was  any  ways  interested  or  entitled, 
riT^^'^H'H     ^^  which  any  person  or  persons  had,  or  had  had,  in  trust 
not  appear        ^^^  ^^^^  ^^  ^^^  ^^^  ^^  ^^  ^^Y  ^™^  before  or  after  the 
that  the  bank-  issuing  of  the  said  commission,   or  whereby  the  said 
^^nmi^rf  George  PagCy  or  his  family,  had,   or  might  have,   any 
the  discharge,    profit,  possibility  of  profit,  benefit,  or  advantage,  what- 
soever, except  only  such  part  of  his  estate  and  effects  as 
had  been  really  and  bond  fide  before  sold  and  disposed  of 
in  the  way  of  his  trade  and^  dealings,  and  except  such 
sums  of  money  as  had  been  laid  out  in  the  ordiiiary  ex^ 
pence  of  his  £unily ;  and  deliver  up  unto  the  teid  com**' 

{a)  c.  30.  J.  I.  •     ' 

missioners 
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misgioners  by  the  said  commiMion  authorised,  or  the 
Aiajorpart  of  them,  all  such  part  of  his  the  said  Geoj-ge 
JP^age's  goods,  wares,  merchandises,  monies,  estate,  and 
efiects,  (and  all  books,  papers,  and  writings,  relating 
thereto,)  as  at  the  time  when  the  said  George  Page  was 
so  first  before  Henty  Eevetl  Reynoldsy  Robert  Joseph 
Chambers^  and  Joseph  Hickey^  the  major  part  of  the  said 
commissioners  named  and  authorised,  to  wit,  on,  &c.,  at 
&C.,  Were  in  his  possession,  custody,  or  power,  (the 
necesdafy  wearing  apparel  of  him  the  said  George  Page, 
and  the  necessary  wearing  apparel  of  the  wife  and 
children  of  the  said  George  Page,  only  excepted,)  but 
fbloniously  did  make  default  and  wilful  omission  in 
not  submitting  to  be  examined  as  aforesaid,  to  wit,  on 
ftc,  at  &c.,  with  intent  to  defraud  the  creditors  of  him 
the  said  George  Page,  against  the  form  of  the  statute  in 
such  case  made  and  provided.  At  the  trial  before 
Best  J.,  at  the  Old  Bailey,  (Pelniaty  sesMU,  1819,)  it 
appeared  that  the  prisoner  was  brought  before  tlie  com- 
niissioncrs  on  the  3d  October,  1818,  (being  the  last 
day  appointed  for  his  surrender  and  examination,)  that 
he  took  the  oath  administered  to  him  by  the  commis- 
sioners, and,  oh  being  examined,  (esj^ecially  as  to  a 
sum  of  50<)/.)  declined  to  answer,  alleging  that  he  was 
unprepared,  as  he  intended  to  dispute  the  validity  of  his 
commission.  He  was  again  brought  before  the  com- 
missioners on  tlie  7th  Naoember,  at  Guildkatt,  and  on  - 
being  examined,  (especially  as  to  the  500/.  mentioned' 
before,)  declined  to  answer,  giving  the  same  reasons 
for  so  doing  as  before.  On  the  28th  Naoember,  he  was 
again  brought  before  the  commissioners,  and  (advice 
having  been  first  given  to  him  by  them  touching  the 
necessity  of  a  proper  answer,  after  all  the  time  which 
had  been  allowed,)  he  again  declined  to  answer  the 
qucbtions  put  to  him. 

It  was  objected  on  behalf  of  the  prisoner,  that  he, 
having  surrendered  to  his  commission  and  taken  the 

oath,. 
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oath)  could  not  be  guilty  of  felony  by  caving  insuffieieot 
answers  to  the  questions  put,  or  declining  altc^^ether  to 
answer  questions.  The  learned  Judge  told  the  jury  thai 
the  prisoner's  answers  were  insufficient,  and  that  to  many 
very  proper  questions  he  had  declined  giving  any  an* 
swer ;  and,  that,  if  the  conduct  of  the  prisoner,  in  giving 
insufficient  answers  to  some  of  the  questions,  and  re- 
fusing to  answer  others,  proceeded  from  an  intuition  to 
defraud  his  creditors,  by  preventing  them  from  getting 
at  his  property,  he  was  guiky  of  felony  witlun  the 
jstatute  on  which  he  was  indicted :  but,  if  they  thought 
that  the  prisoner  believed  he  was  not  a  bankrupt,  and 
that  he  was  not  bound  to  be  examined,  or,  that  he  should 
prgudice  his  right  to  supersede  his  commission,  in  that 
case  his  conduct  could  not  be  said  to  proceed  from  aa 
intent  to  defraud  his  creditors,  and  that  his  case  waa  not 
within  the  statute.    The  jury  convicted  the  prisoner. 

The  first  question  for  the  opinion  of  the  twelV^ 
Judges  was,  whether,  the  jury  having  found,  that  the 
insufficiency  of  the  prisoner's  answers,  and  his  refusal  to 
answer  questions,  proceeded  from  an  intent  to  defraud 
bis  creditors,  the  prisoner  was  properly  convicted? 

It  further  appeared  at  the  trial,  that  the  act  of  bank- 
ruptcy, on  which  the  commission  against  the  prisoner 
was  founded,  was  his  lying  in  prison  from  die  ^th 
of  June^  1818,  to  the  15th  of  August,  in  the  sam^ 
year.  On  the  14th  of  April,  1818,  the  prisoner 
was  committed  to  Newgaie  by  the  warrant  of  a  magis- 
trate, upon  the  certificate  of  the  commissioners  of 
bankrupts,  under  a  commission  which  had  been  issued  | 

against  him,   which  commission  was  afterwards  super-  | 

seded.  On  the  16th  of  the  same  month,  he  was 
brought  by  habeas  corpus  into  the  King's  Bench,  and 
surrendered  in  discharge  of  his  bail  in  several  ^tions ; 
but,  it  appearing  that  he  was  charged  with  the  ma- 
gistrate's warrant,  be  was  taken  out  of  the  custody  of  the 
marshal,  and  re-committed  to  Neu^e,-  charged  with 

the  i 
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the  actions  and  warrant.  On  the  18th  of  AprUj  the  1A19. 
commissioners,  acting  under  the  first  commission,  caused 
the  prisoner  to  be  brought  beibre  them,  and  committed 
him  to  Neocgate^  for  refusing  tp  be  sworn,  or  to  give  any 
account  of  his  propei-ty.  On  the  24th  of  April,  the  same 
commissioners  again  committed  the  prisoner,  for  refusing 
to  answer  certain  questions  put  to  him.  On  the  27th 
ofjfynli  the  prisoner  was  discharged  by  the  Court  of 
King^s  Bench  from  the  warrants  dated  the  )8th  and 
2ith  otjfyril^  and  he  was  re-oommitted  by  the  Court, 
until  he  should  submit  himself  to  be  examined  by  the 
eommissioners  named  in  the  commission,  or  the  major 
part  of  them.  On  the  1 2th  of  itfoy,  the  commissioneri 
certified,  that  they  did  not  further  intend  to  examine  the 
bankrupt,  and  that  they  consented  to  his  dischai^  if 
the  Court  of  King^s  Bench  thought  proper  to  dischai^ge 
him  from  imprisonment  under  their  rule.  On  the  15th 
of  Mtn^,'  1818,  he  was  brought  by  habeas  carpus  from 
Nemgate,  and  committed  by  Hdroyd  J.  to  the  King^s 
Bench  prison,  charged  with  the  different  actions,  in 
which  he  was  detained,  and  also  with  the  warrant  and 
rule  of  the  King^s  Bench.  On  the  4th  of  June,  an  order 
of  Abbott  J.  was  obtained  by  the  prisoner's  attorney, 
(which  was  drawn  up  on  the  5th,)  which  discharged  the 
prisoner  from  all  the  detainers  against,  him,  except  those 
in  the  dvil  causes.  That  order  was  obtained  in  term 
time :  it  was  not  made  a  rule  of  Court,  and  was  not  acted 
upon,  and  the  prisoner  remained  in  the  King's  Bendi 
prison  till  the  15  th  August,  .1818,  when  the  conunission 
of  bankrupt  issued  against  him,  under  which  he  was  re- 
quired to  be  examined  on  the  3d  October,  1818.  The 
prisoner's  attorney  stated  at  the  trial,  that  he  had  given 
the  prisoner  no  notice  of  the  order  of  discharge.  It  waa 
insfsted,  on  behalf  of  th^  prisoner,  that  although  he 
continued  \n  .the  King's  Bench  prison  from  the  4th  of 
June  to  the  15th  Augud^  charged  with  debt,  yet,  as  the 
magistrate's  wammti  for  which  he  was  detailed  until  he 

should 
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The  King 


1819.  should  be  dischu*ged  by  due  course  of  IaW|,  was  not 
got  rid  of,  and  the  rule  of  the  Court  of  King's  Bench 
(which,  it  was  insisted^  was  not  discharged  by  Mr.  Justice 

Pagv.  Abbotf^  order)  was  still  in  force,  the  prisoner  was  not 
detained  merely  for  debt,  and  that  such  detainer  was 
therefore  no  act  of  bankruptcy^  and  the  case  Ex  parte 
Bowes  (a)  was  referred  to.  The  learned  Judge  ex« 
pressed  his  opinion,  that,  as  the  prisoner  could  at  any 
time  geit  rid  of  these  warrants  of  commitment,  and  the 
irule  of  the  King's  Bench,  by  submitting  to  be  examined, 
his  ca3e  was  not  like  that*  of  BoweSf  who  wa&  detained  in 
{irison.  under  a  judgment  for  a  crime^  of  which  he  had 
been  convicted ;  and,  that  the  order  of  Abbott  J.  did  not 
discharge  the  rule  made  by  the  Court,  but  liberated  th^ 
prisoner  upon  the  occurence  of  a  new  circumstance  sub^ 
hequdnt  to  the  making  the  rule,  viz^  the  certificate  of 
i]f\e  commissioners  that  they  did  not  intend  to  proceed 
any  further  under  that  commission  of  bankrupt.  If  tlM 
prisoner^i  who  obtained  that  order,  had  acted  on  itt  hQ 
might  have  been  discharged  from  every  detainer  except 
those  on  account  of  dcbts»  thereforei^  his  lying  in  prison 
was  an  act  of  bankruptcy.  The  second  question  for  the 
opinion  of  the  Judges  was,  whether  the  prisoner's  lying  ia 
prisoa.utwier  the  curcumstances  above  stated,  was  an  acl 
of  bankruptcy? 

Copley  Serjt.  for  the  prisoner.  The  charge  is,  that 
the  prisoner  did  not  submit  to  be  examined  on  oath  be- 
fore the  commissioners.  But  it  appears,  that. he  did  sur- 
render himself,  was  summoned  before  the  commissioners, 
and  took  the  oath  required.  Some  questions  were  then 
put,  which,  for  reasons  stated  by  himself,  he  declined 
answering.  This  is  no  felony  within  the  words  of  the 
5  Cf.  2.  (6).  That  statute  enacts^  that  if  any  person, 
who  shall  become  bankrupt,  shall  not  surrender  himself 
to  the  commissioners  named  in  the  commission,  or  the 

mtyor 
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m^or  part  of  them,  and  sigfi  or  subscribe  such  surren-  1819. 
der,  and  submit  to  be  examined  from  time  to  time  upoq 
oath,  he  s)iall  be  deemed  to  be  guilty  of  felony ;  and  by 
the  sixteenth  section  it  is  enacted,  that  if  any  bankrupt 
pr  other  person  shall  rrfuse  to  answer,  or  shall  not  fiilly 
answer  to  the  satisfi^tion  of  the  oommissionersy  it  shall 
be  lawful  for  the  conunissibners,  or  major  part  of  them^ 
by  warrant  under  their  hands  and  seals,  to  commit  him 
or  them  to  prison,  there  to  remain  without  bail  or  mainn 
prize,  UIl  such  time  as  such  person  or  persons  shall  submit 
themselYes  to  the  commissioners,  and  iuU  answer  make^ 
&C.  Whai  a  bankrupt  has  surrendered^  appeared  be* 
fysqi  t)ie  ponunii^oners»  taken  the  oath,  and  his  examm^ 
qtiiqa  has  comip^oedf  he  has  submitted  to  what  is  re« 
quired  of  him  by  the  statute  It  was  never  meant,  that 
if  be  r^fii^ed  to  answer  a  question  he  should  be  deem^  % 
f^i^Vh  but,  nicrely,  that  he  should  place  Jumself  in  sndi^ 
a  situation,  a^,  that,  if  he  refused  to  answer  a  questioUf 
^.commissioners  might  be  enabled  to  coumiit  him  ta 
prisofu  K  so  high  a  p^alty  as  death  had  been  Wr 
tended)  the  legislature  would  never  have  given  the  com* 
missjon^s  the  additional  and  superfluous  power  of 
poinimttijng  the  bankrupt  till  he. makes  answer:  indeed^ 
the  sixteenth  section  of  the  act  is  completely  inconsist* 
ent  with  the  construction  contended  for  by  the  counsel 
fi>r  the  crown.  Then,  with  respect  to  the  indictment* 
the  statute  enacts  that  the  bankrupt  shall  be  liable  to 
th?  penalty  of  death,  ^'  in  case  of  any  default  and  wilful 
omission  in  not  suirendering  and  submitting  to  be  exa^ 
mined:"  no  such  default  of  '^  not  surrendering  and 
submitting"  to  be  examined  is  diarged  in  tlie.  indict^ 
ment.  He  de&ult  described  by  the  statuti^  consists  of 
two  parts :  deC&ult  in  not  surrendering,  and  default  in 
not  submitting  to  be  examined :  both  of  which  ought  to 
C09^r  before  the  bapkrupt  can  be  liable  to  the  penalty 
of  death.    Th^  pros^utors  could  not,  with  any  hope  of 

success, 
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1819.        success,  state  a  default  in  both  instances,  for  the  bank« 
rupt  had   surrendered;  they  have,  therefore,  entiidy 
omitted  that  part  of  the  offence  which  consists  in  not 
surrendering.     But,  in  order  to  justify  this  omission  in 
the  indictment,  the  word  **  am/"  in  the  statute  must  be 
turned  into  **  or^^  a  liberty  which  cannot  be  taken  with 
a  penal  statute,  nor  with  any  statute^  unless  where  the 
construction  renders  it  absolutely  necessary  to  the  senses 
which  is  not  the  case  in  the  present  instance.     The  ot 
fence,  therefore,  which  is  laid  in  the  indictment  is  not 
the  offence  described  in  the  statute,  but  only  part  of  it* 
The  indictment    is    also    faulty   in    another    respect  ^ 
Whenever  a  party  is  charged  with  an  ofience  imder 
im  act  of  parliament,  the  indictment,  in  the  descriptioii    ' 
of  the  ofl&nce,  must  follow  the  very  words  of  the  act,  and 
the  order  in  which  they  stand.    The  oflfence  described 
in  the  act  is  not  submitting  to  be  examined  ^Jrom  time 
to  tme^^  whereas  the  indicUnent  charges  the  bankmpt 
with  not  submitting  from  time  to  time  to  be  examined; 
and  there  is  an  essential  difference  between  the  two  ex- 
pressions.    According  to  the  indictment,  the  offence 
consists  in  not  observing  a  succession  of  submissions, 
whereas,  according  to  the  act,  the  oflfence  is  constituted 
by  not  submitting  to  a  succession  of  examinations.    A 
construction  adverse  to  the  prisoner  will  lead  also  to  aa 
inconsistency  in  the  act.     If  a  bankrupt  were  to  refuse 
to  answer  a  question  touching  his  property,  that  would 
be  a  concealment  of  his  property,  and,  according  to  the 
construction  contended  for  by  the  Crown,  a  capital 
offence  in  consequence  of  such  refusal,  though  the  pro- 
perty concealed  mi^^t  not  be  worth  forty  shillings; 
whereas,  according  to  the  act,  a  concealment  of  property 
is  not  capital,  unless  it  be  a  concealment  of  properly  to 
the  amount  of  20/.  {a).     There  are  no  cases  on  the  sub- 
ject; and  an  oflScer  who  has  been  q>plied  to  has  searched 
in  vain  for  precedents  of  such  an  indictment :   the  in* 

dictmenta 


IN  THE  FlfTT-^NlKTH  YXAR  OF  OEOROE  III.  815 

dictments  are  always  for  not  turrendering  and  submitting  1 819. 
to  be  examined.  The  other  ground  of  objection  to  this 
prosecution  is  independent  of  the  indictment.  By  the 
provisions  of  the  statute  (a),  a  person  using  trade^  &c.* 
who  lies  in  prison  two  months  on  an  arrest  for  debt,  is 
dedared  to  be  a  bankrupt :  but  the  party,  here^  was  im-» 
prisoned  on  a  criminal  charge;  and  though  he  waa 
afterwards  detained  for  debt,  that  wiU  not  amount  to  an* 
act  of  bankruptcy.  He  must  be  confined  for  debt  alone ; 
for  he  may  not  think  it  worth  while  to  get  rid  of  a  civil 
demand  when  a  criminal  charge  is  hanging  over  him. 
In  the.present  case,  the  warrant  and  rule  of  court  of  the 
King^s  Bench  were  criminal  charges ;  and  the  rule  of 
court  was  in  operation  when  the  bankrupt  was  brought 
before  Hdrcyd  J.  to  be  charged  in  a  civil  action,  and' 
also  to  be  remanded  cm  the  former  warrant.  Under 
these  circumstances,  the  bankrupt  remained  in  custody 
two  months;  which  raises  the  point,  whether  custody 
for  debt  will  constitute  an  act  of  bankruptcy,  when  the 
party  is  also  under  cmstody  on  a  previous  criminal  charge. 
He  then  cited  Ex  parte  Baaoes  (6),  to  shew  that  lying  in 
prison  two  months  under  a  criminal  charge  is  not  an  act 
of  bankruptcy.  lAhboH  C.  J.  The  criminal  warrant 
was  discharged.'  Did  the  bankrupt  know  that  the  otder 
of  discharge  was  obtamed?] 

Bosanquet  Seijt.  for  the  Crown.  No  questi<m  was 
made  <^  this  at  the  trial.  The  first  point,  whether  or 
not  it  is  incumbent  on  the-  bankrupt,  within  forty-two 
days,  to  surrender  and  answer  interrogation  under  the 
penalty  of  felony,  is  not  affected  by  the  16tb  section  of 
.  the  statute :  the  first  part  of  the  statute  requires  not 
only  a  surrender,  but  also  a  submission  to  be  examined, 
and  a  giving  up  of  property ;    and,  in  case  of  de&ult, 

{a)  n  Jae,  i.  s.  a.  [h)  4  Fejey^  170. 
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1A)9«  waets,  ^  That  the  party  o&ndingshall  be  deemed  toba 
guilty  of  fdony,  without  benefit  of  clergy.''  Suppoie  a 
bankrupt,  doe«  not  surrender  till  the  forty-^second  day, 

FAflb  and  tbm  refused  to  aniwer  questioosi  will  the  Cbancdlor 
flf^  be  ban  difiobarged  the  felony  by  coining  and  saying 
I  btve  surrendered  ?  The  examination,  in  the  preaeat 
iustanoe^  bas^  in  effect,  produced  nothing  but  a  refusal  to 
answer;  It  was  matt^  of  fact  for  a  jury  to  say  whether  the 
pretmce  for  this  was  fraudulent,  and  the  jury  find  that  it 
was :  the  two  things  necessary  to  sustain  this  indictm^t 
are  dear^  made  out.  It  appears  firom  the  examination, 
that  the  baukrupt  reused  to  answer,  aud  the  jury  havq 
iyund  that  this  refusal  was  with  a  fraudulent  iutent :  un- 
Iw  tb9  words,  ^^fiubuiit  to  be  epmmined,"  are  struck  out 
of  the  stat^t^  the  prisoner  has  oopunitted  a  capital 
office.  There  is  nothiug  in  the  Igth  section  inccmsist^ 
eut  with  tbis  interpretation  of  the  statute;  that  seetioii 
^^ei  the  ciOiumissioners  a  power  to  call,  not  only  the 
bankrupt)  but  all  other  persons  whatever;  and  it  was 
vmfx  inteudad  to  afi^t  others  with  capital  punishment  for 
the  o(^oe  of  refusing  to  answer.  Besides,  under  that 
section,  the  bankrupt  may  be  called  on  and  committed 
before  die  for^^seeond  day ;  but  be  is  qot  liable  to  be 
indicted  for  fdgoy,  tiU  a  refusal  after  the  forty-second 
day :  that  section,  too,  has  rfference  to  a  variety  of  other 
matters.  It  is  contended  to  be  a  fatal  omission,  that  the 
indictment  do^  not  charge  the  bankrupt  with  a  refusal 
to  surrender;  but  this  is  theveiy  question  in  dispute 
and  there  is  no  known  case  or  precedent  on  the  subject* 
As  to  the  concealment  of  property  not  being  capital, 
unless  the  concealment  be  of  property  to  the  amount  of 
20^,  the  offence  charged  by  this  indictment  is  a  refusal  to 
answers  and  no  averment  is  made  as  to  the  amount  of  pro^ 
perQr  concealed  by  su^h  refusaL  If  such  an  averment  had 
been  introduced,  it  might  have  been  necessary  to  prove 
it;  but  the  refusal  to  answer  is  an  bffence  of  itsd^  whe- 
ther immediately  connected  with  concealment  of  property 

or 
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or  na  With  respect  to  tbe  insufficiency  of  the  bank-  \9ik9^ 
rupt's  imprisonment  to  constitute  an  act  of  bankruptcyy 
a  confinement  W(}er  a  criminal  cbfmf«  can  only  operate 
as  an  exception  where  the  prisoner  is  unable  to  escape 
firon  it.  But  here^  the  prisoner  waa  not  presented  b;^ 
die  efimlnal  charge  from  gci^g  at  koR^;  and»  at  all 
6?ent%  the  magistrate's  warrant  was^^oKa^  ^ffino,  when 
AeoanmiiasfGBersseatthebanlariqBt  topviaoik  QeaideB, 
a  partjp  cannot  take  advantage  pt  a  erapinal  ac^  whoit 
kit  oeodluct  is  inflmiiccd  by  ether  moti^ea  alvi;  ai^ 
whare  a  par^  went  abroad  to  eifect  a  sediMilMN%  and 
^iso  to  defraud  his  creditov%  tha  going  afaoroad  wai  bM 
tobenottbeksaan  act  of  bankruptcy  becauaadeaawiA  ' 
a  iwv  to  a  aedQcliea(a). 

Cofie^  in  reply,  insisted  that  the  warrant  aud  rule  of 
9PUrt  were  stUl  in  force,  nptwithstandii^  the  detaii\er  in 
the  civil  sui^  apd  w^re  mot  annulled  b^  the  comniitm^t 
Qu  the  pi^:t  of  the  compiissipners.  The  pi^isooejifs 
attorney  was  called  to  say  that  the  pri^oq^r  had  up 
knowledge  pf  his  dischar^  from  the  criminal  9pmnu,t« 
ment.  The  indictment  ought  tp  hav^  charg^  ^e 
refusal  to  surrender  and  submit  to  exfuiuniaUon^  ^-- 
constituting  ^ogQlher  one  offence* 

No  judgment  was  given  in  this  gase*  The  (iri^po^r 
received  a  pardm. 

Of  the  eleven  Judges  who  were  present,  {Richards 
6.  B.  beii^  absent,)  eight  held  that  the  otk^e  above 
ehatged  was  not  a  capital  offence  within  the  statute 
&G.2.  e.  30.  ».  1.  The  othc^*  three  thought  that  the 
prisoner's  ease  MI'withhi  the  statute.  All  the  eleven 
held,  that  the  lying  in  prison  under  die  circumstances 
0tated  in  the  case,  was  a  sufficient  act  of  bankniptey. 
Tha  repoiFters  are  iadebted  to  the  kh^dness  of  one  of 
their  Lordships,  who  w^  present,!  fpx  tbi&  ijoiprm^tiojcu 

(a)  JUiiJkes  V.  Poreauf  Co*  in  Fov/ier  v.  PadgeU  7  T.R, 
Banit  !«•  73*   5th  edition,  cited    5xx. 

¥2. 
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JnwftS.  MoBROw  V.  Saunders. 

Where  Plain.    J/'AUGHAN  Serjt,  on  a  former  day,  moved  fiw  a 

davit  that^  ^^  ^  *^®^  ^"^  "^^^  *®  Plaintiff  should  not  be 

tuedDefend-    permitted  to  inspect  and  take  a  copy  of  a  certain  deed 

ant,  to  recorer  of  coHiartnership,  made  between  the  Plaintiff  and  Der 

damages  for  a    ^ 

breach  of         fendant,  and  signed  by  the  Plaintiff:  he  said  the  deed 

agreement  in    was  not  executed  hy  the  Defiendant,  though  it  remained 

into^lm^-    ^  ^^  custody;  but  the  affidavit,  on  which  he  grounded 

ih^  portnant  bis  application,  not  stating  that  the  Plaintiff  had  no  copy 

to  a  partner,    ^i^  counterpart  of  the  deed  in  his  possesdrai,  the  Court 

Snip  dftti 

drawn  up  and   i^sed  the  application.     He  afterwards  moved  again, 

signed  by         on  an  affidavit,  stating,  that  the  Plaintiff  had  brought 

j^^^^  .'   "^     an  action  to  recover  a  compensation  in  damages  for  not 

the  enstody  of  taking  dqx>nent  into  partnership,  pursuant  to  a  certain 

^!^*^^^*  deed  of  co-partnership  executed  by  the  Plaintiff,  and 

and  that  the  '  ^  ^®  possession  or  power  of  tlie  Defendant  or  his  at- 

Plaintiff  pos-     tomey ;  that  the  Plaintiff  had  not,  nor  ever  had,  ather 

^j^^^  ^^     ^  copy  or  counterpart  of  the  deed,  and  that  no  other  deed 

terpart  of  the   or  Counterpart  than  the  one  mentioned,  existed  between 

^^s  ^«       him  and  the  Defendant     On  a  motion  for  leave  to 

a  rale  enabling  io^P®^  &  partnership  deed,   the  affidavit  should  state 

the  PUintiff  to  that  the  party  moving  has  neither  copy  nor  counterpart. 

^!^uid  uke  '^^  Court  having  granted  a  rule  ntsi  on  this  last  motion, 

a  copTi  thougb 

the  Defendant      Htdloci  Serjt.  now  shewed  cause  against  die  rule. 

•wore  he  had    The  Defendant  makes  oath  that  he  never  executed  the 
the  deed.         deed,  and  in  that  case,  it  can  be  of  no  use  to  the  Plain- 
On  a  modon  tiff.     The  Plaintiff  does  not  state  what  species  of  action 

for  lea^  to       jj^  intends  to  brini2%  or  where  the  deed  in  question  is 

inspect  apart-  ^  . 

nenhip  deed,     aocessiblei     In  Street  v.  Braam  (a),  where  an  instrument 

the  aifidane      was  executed  by  two  parties,  each  of  them  keeping  one 

■hoold  ttate 

that  the  psrty  taoyiog  has  neiditr  copy  nor  coootopart. 

{a)  I  Matib*  6ro« 

part^ 
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part,  &ad  one  of  the  parties  lost  bis  deed,  the  Court 

would  iiot  compel  the  other  party  to  produce  his  deed,  j^^^J 
in  order  to  fiimish  the  means  of  supporting  an  action  v. 

against  himself.  Saundbbs.. 

.  The  Court  held  that  the  present  case  was  very  differ- 
ent firom  that  of  Street  v.  Braam^  and  made  the 

Rule  absolute. 


NiND  V.  Marshall.  Jiw»9- 

/^OVENANT.    The  declaration  stated,  that  by  in-  Covwunt  for 

denture  of  the  4  th  JWv,    1817,  (aBer  reciting  a  quiet  aijoy- 

lease  of  the  9th  December^  1815,  from  John  Parker  to  atenn,«witk- 

the  Defendant,  for  fourteen  years,  subject  to  the  pay-  outthcUwful 

ment  of  rent,  and  performance  of  covenants,  and  also  J^J^'/^^ 

reciting,  that  the  Plaintiff  had  agreed  to  purchase  the  j.  M.t  his 

Defendant's  interest  for  20/.)  it  was  witnessed,  that  the  «cecutors,  ad- 

.        1  •     muuitratoriior 
Defendant  sold  the  Plaintiff  the  messuage  mentioned  m  asMgni,  or  any 

the  before  in  part  recited  indenture  of  lease^  and  all  the  of  them,  or 
term  for  years  then  to  come  in  the  premises;  to  have  ^norj^r^ 
and  to  hold  the  residue  of  the  said  term  of  fourteen  whomsoever, 
years,  subject  to  the  payment  of  the  yearly  rent,  and  ^°?  ^ 
to  the  performance  of  the  covenants,  conditions,  and  estate  or  right 

in  the  premises^ 
and  that  free  and  clear,  and  freely  and  clearly,  discharged  or  otherwise,  by 
J.  M'f  his  heirs,  executors,  or  administrators^  defended,  kept  harmless  and 
indemnified  from  all  former  gifts,  grants,  bargains,  sales,  leases,  mortgages, 
assignments,  rents  and  arrears  of  rent,  statutes,  judgments,  recognizances,  made 
or  suffered  by  /.  JIf  .,  or  by  their  or  either  of  their  acts,  means,  default,  procurement, 
consent,  or  privity,"  preceded  by  a  covenant  that- the  lease  was  a  good  lease,  notwith- 
standing any  act  of  J.  M.y  and  followed  by  a  covenant  for  further  assurance  by  J.  M^ 
his  executors,  administrators,  and  all  persons  whomsoever  claiming,  during  the  residue 
of  die  term,  any  estate  in  the  premises  under  him  or  them :  Held,  ParA  J.  dissen* 
tientef  that  the  covenant  for  quiet  enjoyment  extended  only  against  the  acts  of  the 
covenantor  and  those  claiming  under  him,  and  not  against  the  acts  of  all  the  world. 

y  3  agree- 
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1B19;  Hgroements,  by  and  in  the  taid  in  part  f«cited  indenture 
of  lease  reserved  and  contained;  and  the  Defendant 
did,  by  the  mid  indenture^  (amongst  other  things)  cck 
veiiant  with  the  Plaintiff,  <<  that  it  shoiild  and  might 
be  lawful  to  and  for  the  Pluntiff,  his  executors,  ad- 
ministrators, and  assigns,  from  time  to  time,  and  at 
all  times  thereafter,  peaceably  to  enter  into,  have,  hold, 
use^  occupy^  possess,  and  enjoy  the  said  messuage,  tene- 
ment, or  dwelling-house,  and  all  and  singular  the  pre- 
mises therein-before  mentioned  and  intended  to  be 
thereby  assigned,  with  their  and  every  of  their  appurte- 
nances, and  to  have,  receive,  and  take^  the  rents,  issues, 
and  profits  thereof,  and  of  every  part  and  parcel 
thereof,  for  and  during  all  the  i^t,  residue^  and  re- 
mainder of  the  said  term  of  fourteen  years,  by  the  sud  - 
in  part  recited  indenture  of  lease  granted,  and  then  to 
come  and  unexpired,  without  any  the  lawful  let,  suit, 
trouble^  hindrance^  interruption,  molestation,  and  de- 
nial of  the  Defendant,  his  executors,  administrators,  i 
or  assigns,  or  any  of  them,  or  any  other  person  or  per-  I 
sons  whatsoever,  having,  or  lawfully  claiming,  or  who  | 
should  or  might  at  any  time  or  times  thereafter,  during 
the  said  term,  have,  or  lawfully  claim}  any  estate,  right, 
title,  trust,  or  interest,  either  at  law,  or  in  equity,  o^ 
in,  tO|  or  out  of  the  said  messuage,  tenement,  or  dwell- 
ing-house and  premises,  or  any  part  or  parcel  thereof 
and  that,  free  and  clear,  and  freely  and  clearly  exoner- 
ated and  discharged,  or  otherwise,  by  the  Defendant, 
his  heirs,  executors,  or  administrators,  well  and  suiSBr 
eiently  saved,  defended,  kept  harmless,  and  indemni- 
fied, of,  from,  and  against  all  and  all  manner  of  former 
and  other  gifts,  grants  bargains,  sales,  leases,  mort- 
gages, assignments,  rents,  and  arrears  of  rent,  statutes, 
judgments,  recognizances,  titles,  charges,  and  incum- 
brances whatsoever,  made,  done,  or  oommitied^  or 
wittingly  or  willingly  permitted  or  suffered  by  the  said 

Defendonti 
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De&Dchmtt  or  hy^  diroughj  or  with  Us,  t|ieir,  or  «Ui«r  ^  18I9* 
of  their  acts,  rae8iis»  default,  procuremeDt,  consent»  or 
privity,  subject  only  to  the  rents  covenants,  and  agree- 
ments by  apd  in  the  said  thereinbefore  in  part  recited 
indenture  of  lease  reserved  and  contained,  and  on  the 
the  tenant's,  lessee's,  or  assignee's  part,  thenceforth  to 
grow  due,  and  to  be  performed,  ful^^led,  and  kept." 
Breach,  that  after  the  making  of  the  said  indenture^ 
and  before  the  expiration  of  the  said  term  of  fourteen 
years,  thereby  assigned  to  the  Plainti£^  one  Sarah 
Parherj  widow,  having,  and  lawfully  claiming  to  have^ 
lawful  right  and  title,  to  the  said  messuage,  tenement, 
or  dwelling-house  and  premises,  by  the  said  indenture 
assigiiedv  with  the  appurtenances,  and  having  a  lawful 
right  of  entry  into  the  same^  and  lawful  title,  not  de- 
rived, by,  from,  under,  or  by  means  of  the  Plaintifi^ 
or  any  act  done  by  the  Plaintiff,,  or  with  .bis  consent, 
entered  into  and  upon  the  premises^  by  the  indenture 
assigned,  and  in  and  upon  the  possession  of  the  Plain« 
tiff  thereof,  and  lawfully  ^ected  him  from  and  out  of 
possession  of  the  same  premises  with  the  appurteoancas, 
and  hath  lawfully  kept  the  Plaintiff  so  thereout  qecte^ 
ioT  a  long  time^  to  wit,  from  thence  hitherto^  coi^trafy 
to  the  form  and  effect  of  the  indenture  and  of  the  co- 
venant of  the  Defendant,  iA  that  behalf  made  as  afi^rp- 
said.  The  Defendant  craved  oyer,  and  the  deed  was 
set  out.  Preceding  the  above  covenant,  there  then  ap- 
peared ii  covenant,  "  that  for  and  notwithstanding  any 
act,  deed,  matter^  or  thing  whatsoever,  by  the  said 
«7.  Marshall  done  or  willingly  permitted,  the  said  in- 
denture of  lease  is  a  good  and  subsisting  leas^  valid  in 
the  law,  whereby  to  hold  th^  messuage  and  premises  £br 
the  residue  of  the  term  thereby  granted,  and  not  for- 
feited, surrendered,  or  otherwise  determined,  or  become 
void  pr  voidable."  The  covenant  for  quiet  enjoyment 
caine  neiLt,  introduced  by  the  words  <<  and  further  that" 

Y  4  Then 
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1819.       Then  came  a  ooYenant  (as  follows),  for  fiirtber  assurance ; 

^ -^-  - '     **  And  moreover,  that  the  said  John  Marshall^  his  exe- 
^^  cutors  and  administrators,   and   all   and  every  other 

MABSHAtL.  person  or  persons  whomsoever,  having,  or  lawfully 
claiming,  or  who  may  or  shall,  at  any  time  hereafter, 
during  the  residue  of  the  said  term,  have,  or  lawfuUy 
daim,  any  estate^  right,  title,  or  interest,  either  at  law 
or  in  equity,  o^  in,  to,  or  out  of  the  said  messuage, 
tenement,  or  dwelling-house  and  premises,  hereinbe- 
fore mentioned,  and  intended  to  be  hereby  assigned, 
or  any  of  them,  or  my  part  or  parcel  thereof,  by, 
from,  under,  or  in  trust  for  him  or  them,  shall  and 
will  from  time  to  time,  and  at  all  times  hereafter, 
upon  ^e  reasonable  request,  and  at  the  proper  costs  and 
charges  in  the  law  of  the  said  Charles  Nind^  his  exe- 
cutorsy  administrators,  or  assigns,  make,  do,  and  exe- 
cute or  cause  and  procure  to  be  made,  done^  and 
executed,  all  and  every  such  fiurther  and  other  lawful 
and  reasonable  act  and  acts,  thing  and  things,  assign- 
ments and  assurances  in  the  law  whatsoever,  for  the 
further,  better,  more  perfect,  and  absolute  assignmg 
and  assuring  of  all  and  singular  the  said  messuage, 
tenement,  or  dwelling^ouse  and  premises,  herein- 
before mentioned  and  intended  to  be  hereby  as- 
signed, with  thfir  land  every  of  their  appurtenances, 
unto  the  said.  Charles  Nindj  his  executors,  administra- 
tors, and  assigns,  for  all  the  residue  and  remainder 
which  shall  be  then  to  come  and  unexpired  for  the 
said  term  of  fourteen  years,  therein  granted  by  the 
said  hereinbefore  in  part  recited  indenture  of  lease, 
as  by  the  said  Charles  Nind,  his  executors,  admini- 
strators, or  assigns,  or  his  or  their  counsel  or  attorney, 
shall  be  lawfully  and  reasonably  devised,  advised,  or 
required."  The  Defendant  demurred,  shewing  as 
causes  for  demurrer,  first,  that  it  does  not  appear  in  or 
by  the  said  declaration,  that  Sarah  Parker  had,  or  law- 
fully claimed  to  have  lawful  right  or  tide  to  the  said 

messuage 
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messuage,  tenement,  or  dwelling-hoiise  and  premiws,  by       1819. 
the  said  indenture  assigned,  with  the  appurtenances,  or     *^  ^  -  "^  ' 
had  a  lawful  right  of  entry  into  the  same,  by  means  or  ^ 

in  consequenoe  of  any  act,  deed,  matter,  or  thing  whatso-  Mabouxl. 
ever,  by  the  Defendant,  at  any  time  before  the  making 
of  the  said  last-mentioned  indenture^  made^  done,  or  com- 
mitted, or  wittingly  or  willingly  permitted  or  suffered; 
and  alsO)  that  it  does  not  appear,  in  or  by  the  said  last- 
mentioned  indenture^  that  tiie  said  Sarah  Parker  had,  or 
lawfully  claimed  to  have,  lawful  right  or  titie  to  the  said 
messuage,  tenement,  or  dwelling-house  and  premises,  by 
the  same  indenture  assigned,  with  the  appurtenances, 
by  means  or  in  consequence  of  any  former  or  other  gift, 
grant,  bargain,  sale,  lease,  mortgage,  assignment,  rent, 
or  arrears  of  rent,  statute,  judgment,  recognizance^ 
title,  charge,  or  incumbrance  whatsoever,  made,  done^ 
or  committed,  or  wittingly  or  willingly  permitted  or 
suffered,  by  the  Defendant,  or  by,  throu^  or  with  his 
acts,  means,  de&ult,  procurement,  consent,  or  privity ; 
and  also,  that  the  said  declaration  is  in  other  respects 
uncertain,  insufficient,  and  informal,  &c.  The  Plaintiff 
joined  in  demurrer.  This  demurrer  was  argued  in 
Easter  term,  and  the  question  was,  whether  the  cove- 
nant for  quiet  enjoyment  was  confined  to  the  acts  of 
the  covenantor,  and  those  claiming  under  him,  or  ex- 
tended to  all  the  world. 

Laaes  Seijt  for  the  Defendant  This  is  a  qualified, 
and  not  a  general  covenant.  If  the  latter  part  of  tiie 
sentence  be  connected  with  the  former,  it  will  be  clearly 
seen  what  the  covenantor  meant,  by  "  all  persons  whal- 
'  soever."  He  covenants  for  quiet  enjoyment  against  all 
persons  whatsoever,  and  tkatj  bee  and  clear  from  all 
acts  done  by  himself,  or  any  claiming  under  him:' 
unless  the  latter  part  of  the  sentence  were  designed 
to  confine  the  e^qiression  '*  aU  persons  "whatsoever^^ 
to   all   persons   claiming  under   the  covenantory   it 
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has  no  meaning;  and  the  Court  will  put  a  oooalrao- 
tion  on  that  latter  part,  not  strike  it  out  The 
covenant^  for  further  assuraticej  is  of  the  same  qualified 
nature,  namely,  that  the  ooVenantor»  and  all  uiio  dam 
under  hinh  shall  give  further  assurance  for  the  term  asr 
signed*  The  ooTenitot  for  quiet  etyoymtnt  is  all  one 
sentence^  and  at  the  beginning  and  end  of  it  there  are 
qualifying  Words^  confining  to  the  covenantor  and  those 
who  claim  under  him  the  generality  of  the  expression 
in  the  middle.  The  covenant  for  quiet  eiyoyment  hasp 
indeed)  the  general  words,  that  the  Defendant  shall  en- 
joy, without  molestation  of  the  covenantor,  or  <^  argf 
iMher  persons  ichaUOever** .  But  how  is  the  covenantee  to 
ei^oy?  the  rest  of  the  sentence  shews;  <^  and  thai 
clear  of  any  acts  done  by  the  covenantor  or  those  clahb- 
ing  under  him*"  Now  the  rule  laid  down  in  Gainffbrd 
V*  GrfjffUh  (a),  (the  leading  case  on  thiji  subject})  is,  <<  that 
if  a  restrictive  dause  be  in  the  fint  or  last  part  of  a 
sentence,  or  at  the  beginning  of  the  firsts'  or  end  of 
the  last  sentence,  which  in  good  sense  may  be  applied 
to  one  and  the  others  there  it  shall  extend  to  both  sen- 
tences." In  that  case^  indeed^  the  covenants  were  not 
so  entire  and  blended,  bill  that  the  first  mi^^t  stand 
abscdttte;  but  the  rule  is  clearly  hud  down,  and  in 
Mromnif^  ^.  Wright  {b)i  Heatk  J.  fully  confirms  it. 
Broughton  v.  Conway^  in  Dyer  {fi)^  Noble  v.  JSj^  {d)f  and 
Foord  V.  Wilson  (e),  decided  in  this  court,  are  in  poinL 
Htmdly.IUckatdiif),  is  deat-ly  dislhigiiisfaable  firom 
the  present  case^  In  Howell  y*  Bkhards,  there  was  no 
qualifying  Covenant  to  succeed  the  covenant  agaL^st  all 
persona  whatsoever,  except  as  to  the  chirf  rent ;  and 
etppreith  imim  eet  egdiido  alierim*  The  intention  of  the 
parties  must  be  coUetted  firom  a  due  consideration  of 


(*)  » 


Saund.  60.  (d)  iM.  Bl  34. 

a  JJ.  y  P.  13.  \e)  Q.  P.  Mich.  59  0. 3. 

(*)  140-  (/)  »«  AMf,  $s$. 


the 
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tke  whole  iniitrunteiit  taken  toj^ether,  and  not  from  a       ltl9« 
flbgle  peatage  taken  by  itself. 

Vmt^kan  Seijt  for  the  Plaintiff.  There  can  be  no 
doubt  a«  to  the  principle^  that  the  intuition  of  the 
pardei  afibrds  Ibe  true  rule  of  coii&truolion>  and  that 
tueh  intention  is  to  be  eoUeeted  from  the  whole  ia- 
stmmeot  taken  togethen  Here^  thtre  are  three  cove^ 
nanli  i  one  for  tille^  a  second^  for  quiel  eiyoynient«  and 
a  third,  for  further  atkurance;  the  second  of  thsse  co^ 
venants  is  dbtinct  and  general.  There  is  no  case  re^ 
sembiin^  the  prosent^  wh^re  sueh  a  coTenant  has  been 
aa  it  is  here^  a  distinct  and  independent  covenant.  In 
Atnsfiffi|gv.  Wrigki^  the  Court  held  the  expressions  in 
dispute  to  be  one  sentence  and  one  oovenanU  JButter  J« 
said»  the  wQrd%  *^  and  tha^'  created  all  the  difficullg^ 
and  if  they  were  struck  out,  the  whole  sent^ice  would 
form  but  one  covenant,  namely^  ^^  tbat»  notwithstanding 
any  act  dcbe  by  him,  the  grantor  was  seised  of  the 
estate,  and  had  right  to  convey."  In  the  present 
case^  there  is  a  distinct  covenant  against  the  aots  of  all 
persons  whatsoever.  Foord  v.  Wilson  was  governed  by 
Brmnii^  y*  Wrighi  ,•  and  Ltard  Eldoii  distis^ishes  the 
ease  of  Br0wning  and  Wr^  from  Gtm^d  v.  Qr^ffUi, 
the  latter  being  the  case  oi  a  leM^mldi  where  the 
title  not  being  so  easily  ascertainable  as  in  casea  of  fre^ 
bold,  the  purchaser  must  require  a  greater  aecuri^. 
The  property  in  the  present  case  is  also  leaseholds  and 
it  is  reasonable  to  suppose  the  Plaintiff  would  require 
the  most  extensive  covenant,  as  he  could  have  no  means 
of  seeing  the  lessor's  title.  Why  were  the  words  <^  axjgr 
e4her  persons  whatsoever"  inserted,  unless  th^  were  to 
have  an  operation  ?  If  they  have  an  (Operation,  they  can 
mean  nothing  less  than  an  absolute  covenant.  Barton  v. 
Fitzgirdd{a)  is  a   ease   of  leasehold  prqper^^   and 

(.4)  1$  Emih  Sio. 
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1819.       strengthens  the  PlaintifiP's   argument     la  HmeB  v« 
^  L_'  ""^     Bichardsj  the  general  covenant  for  quiet  enjoyment  is 
V,  held  not  to  be  qualified  by  the  covenant  against  the  acts 

Marshall,  of  the  releasor,  and  therefore  that  case  is  ako  in  point. 
If  the  parly  in  the  present  case  meant  to  restrain  his 
general  covenant,  he  ought  to  have  inserted  other  re- 
strictive covenants,  and,  as  is  usual  in  conveyances  of  a 
freehold,  to  have  stipulated  in  a  more  cautious  manner. 
Here^  the  covenant  for  quiet  enjoyment  is  the  same  as 
in  Qainrford  v.  GriffUh^  by  which  all  the  cases  are  ff^ 
▼emed. 

Laffnesj  in  reply,  contended,  that  HaweU  v.  BichardSj 
Foord  V.  Wilson^  and  Barton  v.  FUs^eraldj  were  distin- 
guishable from  the  present  case;  and  that  as  to  the 
argument  drawn  irom  the  &ct  of  the  property  being, 
leasehold,  it  was  much  more  likely  that  the  owner  of 
freehold  property,  who  knew  the  extent  of  his  own 
title^  should  covenant  absolutely,  than  the  assignor  of  a 
leasehold,  who  could  have  no  means  of  discovmng  hii 
lessor's  title. 

The  Judges  now  delivered  their  opinions  seriatim^ 

Richardson.  J.  This  is  an  action  of  covenant, 
brought  on  a  covenant  for  quiet  enjoyment  contained  in 
an  indenture  of  assignment,  by  which  the  Defendant 
assigned  his  interest  in  a  lease  for  a  term  of  years  to  the 
Plaintiff;  and  the  breach  assigned  is  an  eviction  of  the 
Plaintiff  by  a  stranger.  To  this  declaration  the  Defend- 
ant has  demurred;  and  the  question  arising  on  the 
demurrer  is,  whether  the  covenant  for  quiet  enjoyment 
be  an  absolute  or  a  qualified  covenant.  The  only  safe 
rule  to  be  followed  in  the  construction  of  a  deed  is,  the 
intention  of  the  parties,  to  be  collected  from  a  due  coi^* 
aideration  of  the  whole  instrument.  This  being  the  true 
principle  of  construction,  I  proceed  to  apply  it  to  the 
indenture  in  question.  This  instrument  begins  with 
WQiaD^  a  lease  granted  on  the  9th  December^  1815,  by 

-      '  one 
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one  John  ParieTf  to  the  Defendant,  of  a  messuage  and        1819. 
premises;  to  hxAi  ttom ihe  S5ih December,  1813,  fbrthe     *^  Nim^ 
term  of  foorteen  years ;  subject  to  the  payment  of  the  «. 

yearly  rent  of  1 82.  quarterly,  and  to  the  performance  of  Mamhatj,# 
the  covenants  therein  contained.  It  then  recites,  that  the 
Plaintiff  had  contracted  with  the  Defendant  for  the  abso- 
lute purchase  of  the  said  messuage  and  premises  donised 
by  the  said  leasee  and  nil  his  estate,  term,  and  interest 
therein,  for  the  sum  of  20/L  The  indenture  then  witnesses, 
that  in  consideration  of  202.,  the  Defemlant  bargains, 
sells,  and  assigns  to  the  Plaintiii^  the  said  messuage  and 
premises  comprised  in  the  said  indenture  of  lease,  and 
ther^y  demised^  or  mentioned,   or  intended  so  to  be^ 
together  with  the  said  indenture  of  lease^  and  all  benefit 
and  advantage  thereof,   and  all  the  estate^  right,  title, 
interest,  term  for  years  to  come  and  unexpired  therein, 
trust,  possession,  property,  possibility,   daim,  and  de- 
mand, whatsoever,  as  well  legal  and  equitable^  of  him 
the  Defimdant,  o^  in,  or  to  the  said  premises ;    to 
have  and  to  hold  the  said  messuage  and  premises  to 
the  Plaintiff,  for  and  during  all  the  rest,   residue,  and 
remainder,  now  to  come  and  unexpired,  of  the  said  term 
of  fourteen  years  thereof  granted/by  the  said  indenture 
of  lease,  subject  to  the  payment  of  rent  and  performance 
of  covenants.    Then  follow  the  covenants  by  the  De- 
fendant to  the  Plaintiff.     The  first,  for  the  validity  of 
the  lease,  is  clearly  a  qualified  covenant,  being,  that  for 
and  notwithstanding  any  act,   deed,  matter,  or  thing, 
whatsoever,   by  the  Defendant  done  or  willingly  per- 
mittedy  the  said  indenture  of  lease  is  a  good  and  subsist- 
'  ing  lease^  valid  in  the  law,  whereby  to  hdid  the  messuage 
and    premises   for   the  residue  of  the  term  thereby 
granted,  and  not  forfeited,  surrendered,  or  otherwise 
determined,  or  become  void  or  voidable^     Then  comes 
the    covenant   for    quiet   enjoyment,    on  which    the 
breach  is  assigned,  which  is  introduced  by  the  words, 
MAiidfinrtherthat,*'aiidnmsthus:  <«That  it  shall  be  law- 
ful 
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j(ai9«       iM  for  l;b$  Flainti^,  at  all  timesji  pencei^bly  ^|id  qfWH^ 
^im'     ^  ^^^  ^^^^  occupy,  and  enjoy,  t^  $^d  m^s^ungQ  »4 
.y,  premise  for  and  duripg  all  the  rest,  x^ii^tif^    fMi^ 

MaiH«414'*  reipainder  of  tl^^  said  term  of  fou|te<m  yew>»  by  tbe 
9aid  indenture  of  leaae  graced,  and  now  to  ceiM  Md 
we«pir^9  without  any  the  lawful  hU  miU  trouble, 
hindrance,  iaterruptiop,  moleatation,  or  dwiid  of  tbe 
Defendant^  his  raecutors,  administratorBi  or  aiMHgM 
or  any  of  thfi^t  or  apy  ofker  per$(m  ^  penom  iKkogh 
WViTt  having,  or  lawfully  claiming,  or  who  shall  at  any 
time  thfireaftet  during  the  term  haye^  m  lawfidly  daim 
any  «^te,''  &e.  It  has  heei)  argued,  that  the  worda  of 
this  covenant,  ^^  or  any  other  peeson  or  persoas  wbam- 
sei0?er,"  especially  as  tboae  words  are  superadded  to 
the  egress  mention  of  the  oovenantor  hiniaelf  by  naoM^ 
and  his  execators,  administralora,  and  assigns,  omsteK- 
t^nd,  in  necessary  construction,  to  all  mankind,  having 
tUle,  howaver  darived*  But  it  is  to  be  fibeerved^  that 
the  covenant  for  quiat  eajoym^iit  does  ikA  end  here; 
but  go?s  on  to  partiQulari^fi  the  grounds,  or  eausee  of 
lat  or  diiturbanae,  fronfi  which  the  aiuoyment  covenanted 
for  is  to  be  free  and  claar;  and  all  tbese  will  be  fioiind 
to  be  snch  as  arjse  from  acts  done  w  de&ults  made  by 
^  ooyenantor  himsfjf.  Now  tha  Court  is  bomd  to 
give  affect,  if  possibles  to  every  part  of  the  deed:  hut  it 
is  laanifest,  that  the  latter  part  pf  this  cof  anant  wiU  be 
made  wholly  ,p^gatory  wd  inoperative^  )f  the  foriner  be 
^nstrued  as  an  absolute  f^yenapt  for  quiat  eigfQraBaat 
fgainft  all  mankind,  op  whatever  grcmnds  or  caaeco 
they  may  found  or  derive  title.  For  what  would  he  the 
^%pt  or  nae  of  spperadding,  th^  no  statuta  or  Meagpis- 
anee  f^cknowlegad,  or  judgment  suffered  by  the  defcnd- 
ant  should  operate  to  the  plaintiff's  disturbance,  tf  4ie 
former  pert  of  the  cov^nmt  stands  absolute,  and  uofna- 
)|ge4  that  m^  kw&l  claim  wbiiever  should  operate  to 
)iia  distriibanoa  ?  Put  these  latter  words  will  ba  opaaatiro 
iad  i*9Qrtwt^  rf  tha  ow^imctkn  whMb  I  biftMrMg^ 

gest^d 
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gflsttel  be  adopted^  and  if  theie  words  be  oamidered  88  1819. 
■pedfyiiig  the  gsoand  of  diilurbwce  from  which  the 
stipulated  eDJoyment  is  to  be  free  and  dear*  It  may  be 
said,  however,  that  this  oonstvuctiaii,  by  thus  giYiag  e0ect 
to  the  latter  qualifying  words  will  fidl  into  the  same  fanlt 
whioh  it  professes  to  avmd,  by  rendering  inoperative'  the 
absolute  words  so  much  fdied  on,  **  or  any  person  or 
persons  whomsoever:"  but  if  these  words  be  coupled,  as  I 
think  tbs^  may  be^  with  the  qualifying  words  superadded, 
it  seems  to  me^  that  they  will  not  be  altc^^ether  inop^p* 
ative;  far  the  former  part  of  the  covenant,  prior  to  die 
verds  in  question^  engages  only  that  there  shall  be  a  quiet 
enjoyment,  withoiit  kt  or  interruption  of  the  Defendant 
himself,  his  Qxecntoi%  administrators,  and  assigns ;  and  if 
•elhor  words,  descriptive  of  alarger  chna  of  persons,  had 
not  been  superadded,  it  woifld  have  heea  |it  leaat  doubtful, 
whether  a  dirturbance,  arising  from  aa  under-Jease  or 
rent-charge  or  annuity  secured  by  power  of  distress,  or 
reoogQiaanee^  or  judgment,  would  have  been  provided 
far.  But  all  these  dangers  are  now  effectually  excluded; 
and  the  covenant  stands,  in  eibct,  thus :  that  there  shall 
he  a  quiet  enjoyment  during  the  residue  of  the  tcnn, 
fifee  from,  or  Aidemnified  against,  all  interruption,  not 
only  on  the  part  of  the  covenfmtor  himself,  his 
execiitora,  administmtov%  or  assigns,  but  on  the 
part  of  all  other  persons  lawfully  deriving  any 
title  or  interest  from  the  acta  ov  de&ults  of  the  oo- 
venanlov,  his  eseeolors^  admiimteatbrs,  or  assigns. 
Oam^ard  v.  Qvigkh  is  ^  strong  case  in  &vo  w  of  the 
pbintilg  but  distinguishaUe  from  the  present,  on  the 
gronnd,  that  the  eovenant  for  the  validity  of  the  lease, 
on  which  alone  the  Court  proceeded,  holding  it  to  be 
an  independent  covenant,  and  suiii  as  could  not  be  coo- 
nected^  in  grammar  or  construction,  with  the  following 
covenant,  was,  by  itsd^  dearly  absolute^  containing  m> 
wosds  wiMtevev  of  qualification;  whereas,  hfi«,  the 
worda  ofqnalificalioiv  e»whi^  I  pnx^ed^  I  thmk^  may, 

and 
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1819.       and  ought  to  be  ecmsidered  as  pan  of  the  covenant  finr 
'-'  '  quiet  ^joyment    The  case  oi  Barton  y.  FUxgerald  is 

^^  also  to  the  same  effect  as  Gain^ard  v.  Griffith.    This 

Marshall,  case  is  also  distingaishabie.  finom  Hawdl  v.  Biehards, 
which  has  been  so  much  relied  upon  by  the  Plaintifl^ 
because^  the  clause  respecting  incnmbrances»  (which 
forms  the  strength  of  the  argument  in  fisiYOur  of  the  De- 
fendant here,)  there  formed  the  strength  of  the  argu- 
ment against  him ;  that  clause^  then,  containing  words 
as  general  as  the  words  which  preceded,  with  one  sii^le 
exception,  viz.  die  chief  rent,  which  was  not  an  act  or 
de&ult  of  the  party,  or  of  any  claiming  under  him;  tfiis 
exception,  therefore^  confirmed  the  genen^fly  of  all  the 
other  words.  This  being  the  case,  it  appears  to  me^ 
that  this  is  a  covenant  for  a  qualified,  and  not  an  abso- 
lute enjoyment,  and,  therefore,  that  the  breaches  are 
not  well  assigned. 

BuRBOtTOH  J.  The  whole  of  the  deed  «f  assignment 
on  which  this  question,  arises,  is  stated*  in  the  plea. 
The  assignment  recites  the  lease  assigned,  by  which  it 
appears  that  the  Defendant  held,  the  premises  for  the 
remainder  of  a  term  of  fourteen  years,  commencing  firom 
the  25th  December,  1813.  The  amteot  between  the 
parties  is  for  the  absolttte  puinchase  of  the  messuage  and 
premises,  and  all  bis,  the  Baid,John.Idarthaie$  etbatef 
temif  and  interest,  thereuoi  for  tbe  sum  of  30A .  There  is 
nothing  in  the  deed  lo  shew  (unless  the  covenant  in 
question  does  so)  (that  the  ass^or.  meanly  .atallev^ents, 
to  warrant  tha^  the  lease  should-iendttre  durii^  tfie  term. 
In  questions  of  doubt,  as  to  die  constonotipn  of  .a  cove- 
nant, in  Se  :d9e^  tike  invariable  rule  is»  that  the  oonatruo- 
tionmast  be  made accordixig  to  the'int^taon-of  the 
parties  to  be  collected  from  the  whole  deed.  '■•  The  rule 
laid  down  in  Oains/brd  v.  Griffith,  and  refimcd  «tO(«]ii 
the  argument,  viz.  <^  that  if  a  restrictive  clause  be  in 
the  .first  or  last  part  of  a  sentence  or  at  the  b^inrnqg 

of 
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of  the  first,  or  at  the  end  of  the  last  aatenoe^  which,  in       481$. 
good  sense,  may  be  applied  to  one  and  the  other,  there     "^  ■_-     ** 
it  shall  extend  to  both  sentences,  but,  otherwise  it  is,  if'         ^^ 
.  such  sentence  be  placed  in  the  middle  of  one  or  two  s^*   Mahshall* 
tences,"  is  not  the  rule  now  observed.     Mr.  Seijt  fVil^ 
^liams  says,  in  his  note  to  that  case,  speaking  of  the  above 
rule,  ^  It  is  questionable  whether  much  r^ard  would 
now  be  paid  to  this  mode  of  construction."    Such  a  rule 
has  never  be^i  acted  upon  since  I  have  been  in  JVesi^ 
minsier  Hall ;   on  the  contrary,  it  has  been  al%rays  said, 
that  the  construction  must  be  governed  by  the  fasten* 
tion  of  the  parties,  to  be  'c6llected  from  the  contest 
matter,  by  a  due  attention  to  the  whole  of  the  deed  or 
instrument     If  the  covenant  on  which  the  question, 
here^  arises,  is  considered  by  itself,  I  am  of  opinion, 
that  it  is  a  qualified  covenant.    I  fed  it  impossible  to 
entertain  a  contrary  opinion,  without  laying  aside  all 
the  words  which  follow  the  words  *<  and  that.**    The 
particular  covenant  is  for  quiet  enjoyment  without  the 
denial,'  &c  ofjokn  Marshall,  his  executors,  administra- 
tors, or  assigns,  or  any  of  than,  or  any  other  person  or 
persons  whomsoever,  having,  or  lawfiiUy  claiming  any 
estate,  &c      Then  fellow  the  words  ^andthat^**  &c.; 
now,  in  my  judgment,  these  words  over-ride  the  whole  of 
the  preceding  part,  and  it  is  the  same  as  if  it  had  been 
repeated  thus :    <<  And  you  shall  quietly  enjoy  without 
the  denial,  &c  of  me,  my  executors,  administrators,  and 
assigns,  or  any  other  person  or  persons  whomsoever,  &c. 
free^  &c  and  acquittedj  &&,  or  otherwise,  by  me,  the  said 
John  Marshattj  my  hdrs,  executors,  or  administrators, 
kept  harmless  against  all  former  gifts,  grants,   bar- 
gams,  sales,  &c.  &c.  made,  done,  or  committed  by  m^' 
or  by  or  through  my  or  their  acts  or  defaults.    This 
appears  to  me  to  be  one  entire  covenant,  and  being  so, 
it  seems  to  me  an  inevitable  legal  consequence,  that  the 
latter  part  is  restrictive  of  the  former.    Here  it  is  fit  to 
^VoL.1.  Z  take 
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1819*  UkenctioeoSth^caseotHomUv.Ituhards.  The  deed  i» 
80  stated  in  the  reporti  that  on^  does  not  immediately  dis- 
cover what  the  covenant  was,  but  the  moment  the  differ-* 
M^MHAtL.  cQt  paita  of  the  covenant  are  put  together,  cessat  quasiio. 
The  covenant  runs  thus :  <'  And  likewise,  that  he,  the 
Bttd  A  Howell^  his  heirs,  &c.  shall  and  may,  from  time 
to  time^  and  at  all  times  for  ever  hereafter,  peaceably 
hold,  and  quietly  enter  into  and  have  the  said  premises, 
without  the  lawful  let,  suit,  &c.  of  said  «/•  Bichards  and 
his  wife  71  Richards^  and  D.  Richards^  or  any  or  either 
of  :them,  their,  or  any  or  either  of  their  heirs  or  assigns, 
or  of  or  by  any  other  person  or  persons  whatsoever." 
Then,  the  report  says,  *^  concluding  as  stated  in  the 
dedaratipn."  The  conclusion  in  the  declaration,  imme- 
diate^ following  these  words,  is,  ^^  and  that  freely,  and 
clearly,  and  absolutely  acquitted,  &C.,  or  otherwise  by 
the  said  J.  Richards^  &c«  well  and  sufficiently  saved,  de- 
fined, and  kept  harmless  and  indemnified  against  all 
former  and  other  gifts,  grants,  &c,  jointures,  dowersy 
&C.  uses,  trusts,  &c.,  wills,  statutes,  &a  &c.,  save  and 
fld^cept  the  chief  rent  due  to  the  lord  of  the  fee."  So  that 
the  first  part  and  the  last  part  are  equally  general,  save 
the  exertion  of  the  rent  in  tlie  latter  part.  But,  an 
important  observation  arises  on  the  exception  of  the 
rent;  viz.,  could  the  purchaser  take  the  first  part  of  the 
covenant,  and  contend  that  the  words  "  of  or  by  any 
other  person  or  persons  whomsoever,"  would  ^liile  the 
tenant  to  an  action,  if  the  rent  was  distrained  for  hy  ^he 
lord?  I  think,  I  may  venture  to  answer  wjf  ow^. ques- 
tion negatively ;  and  then  I  put  another  ^i^^tWh  D^^hy 
am  I  justified  in  saying  no?  The  ans^ver  to  that. i«ri(  is 
all  one  covenant,  and  the  rent  is  as  much  eo^c^pted  <Hit 
of  the  first,  as  out  of  the  latter  part  But,  there  is 
another  weighty  consideration ;  we  ought  (if  we  dm  do 
so  without  violence  to  the  words)  io  |)ot  such  «  con- 
struction on  die  instrument,  as  shall  naice  the  diflfenent 

perts 
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parU  of  th9  dead  consistent  with  each  other.  'J!b^re  iire 
three  povenaots  in  the  deed.  The  firit,  that  for  afid  not- 
witbstiinding  any  act,  deed,  matter,  or  thing  whatsoever^ 
l^  hioii  the  said  John  Marshall^  at  any  time  theratofgrfi  MAa8HA|.L« 
made,  don^  or  willingly  or  unwillingly  suffered  or 
permitted,  the  indenture  is  a  good  and  subsisting  leasee 
valid  in  the  law,  whereby  to  hold  the  premises  during 
the  revdue  of  the  term,  and  not  forfeited,  surrendered^ 
or  become  void  or  voidable.  The  secpnd  covenant  is  that 
whieb  is  in  question^  It  is  inconsistent  witli  the  first 
GOirenant  to  construe  this  to  be  a  covenant  wprrfoiting 
the  quijBt  enjoyment  of  the  lease  against  ail  the  world  | 
and  it  is  consistent  with  it  to  hold  it  to  be  a  qualified 
fcoven^nt.  The  tjiird  covenant  for  further  assurances 
is  for  himself^  his  executors  and  adounistrators,  and  all 
persons,  who^  during  the  term,  shall  have,  or  lawfiiUy 
claim,  any  estate,  right,  title,  trust,  or  interest,  either  at 
law  or  in  equity,  by,  from,  under,  or  in  trust  for  him  or 
them.  This,  also,  extends  only  to  himself  and  those  whq 
shall  claim  by,  from,  or  under  him.  I  need  only  fi;rther 
observe^  that,  if  the  second  covenant  has  the  eSEoct  con- 
tended for  by  the  plaintiff,  the  fif  st  coyenant  is  useless, 
It  is  consistent  with  the  third  covenant  to  hc^d  the  se- 
cond to  be  a  qualified  and  restricted  covenant  On  the 
whole,  I  am  of  opinion,  that  the  judgment  roust  be  for 
the  Defendant,  because^  I  think,  on  the  true  construc- 
tion of  the  particular  covenant  taken  by  itself  and  aided 
by  a  due  attention  to  the  whole  of  the  deed,  the  Defepdy 
ant  has  covenanted  against  his  own  acts,  and  the  acts  of 
those  who  shall  claim  by  or  through,  or  with  the  afts^ 
means,  default,  procurement,  consent,  or  privity  of  him 
or  his  heirs,  executors,  administrators,  and  assigns^ 

Pabk  J.  As  my  two  learned  brothers  who  have  pre- 
ceded me,  and,  I  believe^  my  Lord  Chief  Justice  also, 
diffisr  from  me  upon  this  occasion,  I  cannot  but  deliver 

Z  2  my 
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1819.  .    my  sentiments  with  great  diffidence,  and  with  great  dis^ 
*  ^  trust  of  myself.    I  have  this  consolation,  however,  that 

^^  my  differing  fix)m  them  proceeds  from  no  perversity  of 

Marshall,  disposition,  nor  from  an  overweening  conceit  of  my  own 
judgment  I  have  turned  this  case  in  every  possible 
way ;  I  have  listened  to  every  argument ;  I  have  read 
and  studied  every  case ;  and  still,  not  being  able  to  bring 
my  understanding  to  a  conformity  with  opinions  which  I 
so  highly  respect,  I  must  deliver  my  own  genuine  soiti- 
ments,  Kowever  en*oneou8  the  judgment  whidi  I  have 
Ibrmed  may  appear  to  others  to  be.  And,  asltlifier 
from  my  Lord  Chief  Justice  and  my  brothers^  I  am 
afraid  I  must  take  up  longer  time  than  either  of  my  bro- 
thers, as  I  am  anxious  to  prove,  that  it  is  not  without 
deep  conviction  that  I  differ  from  such  high  and  teamed 
authority.  In  the  discussion  of  this  case,  I  wish  it  to  be 
fully  understood,  that  I  do  not  consider  mysdf  as  giving 
an  opinion  in  contradiction  to  the  decided  cases;  but  I 
hope  to  be  able  to  shew,  (at  least,  I  have  so  convfaiced 
myself,)  that  my  judgment  is  supported  by  them  all  but 
one.  This  case,  which  respects  a  leasehold  estate^  has 
been  truly  stated,  at  the' bar,  to  depend  upon  the  ques- 
tion, whether  the  cpvenant  set  out  upon  oyer  is  a  general 
or  a  restrained  covenant.  The  words  of  it  are  these ; 
(here  the  learned  Judge  read  the  covenant  for  quiet  en- 
joyment,) and  I  admit,  in  the  fullest  terms,  that  wdre  it 
not  for  these  words,  "  withont  any  the  lawful  let,"  Sec 
I  should  be  most  clearly  of  opinion  with  the  Defendant; 
but,  except  in  the  case  of  Broughton  v.  Convoatf  (a), 
which  I  shall  comment  upon  presently,  I  do  *not  find 
those  terms  in  any  covenant  which  has  been  held  re- 
strictive^ and  therefore  with  all  the  cases  except  tbat^  I 
am  most  fully  prepared  to  coincide.  I  enquired,  with 
•  some  solicitude,  while  this  case  was  arguing;  whether  the 

(a)  2{f#r,  »40« 

counsel 


IK  THS  FlFlT-NINTH  Ye^  OF  GEOROE  III.  .  335 

counsel  could  read  these  words,  as  sensible  and  intcUi-       l&l^. 
gent,  considered  with  reference  to  the  former  part  of  the     '^  I^-  ^-' 
sentence;  but  that  they  could  not  do  satisfactorily  to  my  ^^ 

mind.  I  enquired,  also,  if  I  could  be  furnished  with  any  Marshall. 
authority  for  rejecting  these  words  altogether;  but  that, 
of  course,  could  not  be  done*  Now,  I  admit,  that 
although  the  maxim,  verba  cartcaumjbrtim  accipiuntur 
contra  pntfererdemy  is  to  be  qualified  by  this  observation, 
that  regard  must  be  paid  to  the  intention  of  the  parties, 
as  it  is  to  be  collected  from  the  whole  context  of  the 
instrument,  still  I  dare  not  reject  words  which  the  parties 
have  chosen  to  introduce  into  their  contract.  •  I  know, 
that  in  all  the  cases,  no  word  ought,  if  possible,  to  be 
rendered  inoperative;  and  I  humbly  conceive,  that  by 
reading  the  deed  as  the  Defendant  wishes  it  to  be  read, 
the  whole  passage  in  question,  consisting  of  upwards  of 
four  lines,  must  be  wholly  rejected  or  rendered  inoper- 
ative, as  a  vain  and  idle  repetition:  whereas,  as  I  pro- 
pose to  read  it,  each  part  is  sensible  and  intelligible.  It 
contracts  for  something  distinct  from  what  had  before 
been  provided  for;  and  there  is  nothing  in  the  language 
tautologous,  or  to  be  rejected  as  surplusage*  But,  it  is 
said,  it  is  impossible  any  man  could  so  mean  to  contract,  ' 
and,  that  the  words  introduced  in  the  prior  part  of  the 

.  deed  ot  covenant^  shew,  that  the  covenantor  meant  to 
restrain  it  to  his  own  acts  ;  <<  for  and  notwithstanding," 
&C.  I  would  just  observe,  that  those  words  are  to  be 
found  also  introducing  the  covenant  in  the  case  of 
HcfweUy.  Bickards.     The  covenant  for  title,  and  the 

.  covenant  to  convey,  are  necessarily  restrained  to  the  act 
of  ilhe  covenantor,  or  his  heirs,  executors,  administrators, 

.  or  .assigns,  but  not  so  the  covenant  for  quiet  enjoyment; 

.and,  therefore,  in  reason  and  good  sense,  the  covenantor 

may  well  make  a  distinction,  and  say,  notwithstanding 

any  act  done  by  him,  &c.  he  has  a  good  titles  and  has  a 

r^ht  to  convey ;   but  the  covenantee   may,  also,  well 

Z  S  insist, 
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1819,       Ml&U  "  if  fe'  iicrf  enough  for  yoa  tb  to  declare  as  to  your- 
^  S^  ■"  ^     fifelf }  but  I  ^llf,  &lso,  Ihsfst  th«  I  ihftll  mrt  b6  diitutbed 
^^  Ih  iny  dydymttit  by  any  person  i^hottisoever.**    Lord 

MAiisHAtL.  HXUnhdrmgh  says  {a\  «« It  h  perfectly  comistent  widi 
l^dn  and  ^orid  6ense,  that  &  cautious  grantor  should 
itttf)utate,  in  a  ttiorfe  restrained  and  limited  mMineri  for 
ftief  d^fecriptibh  of  title  which  he  purports  to  tonVey, 
Ihan  fdi"  quiet  ehjdyment.  He  ihay  suspect,  or  feven 
kndttr,  that  his  titl^  is,  in  stridnes^s  of  law,  tti  Abnie 
Bfegl-i^  imperfect ;  but  he  may,  At  the  ifeame  time,  knbw 
that  i£  has  not  become  so  by  any  fact  of  tii  birtt ;  fend 
hfe  may  likewise  know,  that  the  Imperfbction  is  not  of 
such  a  naturfe  ris  to  afford  any  feasoliibW  ch«hcte  of  dis- 
ttirbance  whatever  to  those  who  should  tatkte  mrffcr  it : 
he  may,  therefore,  very  readily  take  tipon  him  Hh  in- 
demnity ftgiiinst  an  event  which  h6  con^idert  ii  liext  to 
hnpbssible/'  Vlt.  Justice  Le  Blatic  alsO  says,  Itt  toother 
case1(i),  **  I  cannot  say  that  an  assigntJe  would  nbt 
i'equire  an  absolute  covenant  for  a  valid  lease,  durfng  the 
whole  term  bargained  fer,  though  he  also  reqbired  a 
covenant  against  the  parties'  own  atts."  Ev^h  Lord 
Stdortj  in  the  case  relied  on  by  the  coftito^l  fbr  tiie 
Defendant,  and  on  which  I  aho  r^y;  I  mean  tiie  c*M^f 
Br&aming  v.  Wri^t^  "says,  •*  PHmdJtteiej  in  the  coh- 
Teyance  of  an  estate  of  inheritance,  we  are  lei  to  ttt- 
pect  no  other  cov^ants  than  those  which  guard  fegttilllt 
the  acts  of  the  vendor  and  his  heirs.  With  respect 
to  tile  conveyance  of  leasehold  estates,  this  h  not  nlways 
so,  and  there  is  an  obvious  teason  why  thfa  shouM  Hbt 
be  6o.  Some  of  the  cases  rest  on  the  tK&tintlioii  be- 
tween freehold  and  leasehold  ptop^rty;  and  ftt  tbe^cMe 
cited  from  that  excellent  book,  the  HepaH^  ^SkMuiSl% 
made  more  excelleiit  by  a  late  edidiOis  tkre^Mate  Was 

(A)  «<M^>.  Bkhardh  U        (i)  BatM  %\FiisgnMk  us 
JSastf  64t.  JBfutf  $4S» 

leasehold,'* 
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leasehold."  All  the  mmiimenU  of  e  freehold  estate, 
and  every  thing  which  can  illintrate  the  titl^, .  is  in  pot- 
session  of  the  vendor ;  but  this  is  sfiidom  the  case  vith  v. 
respect  to  leaseholds.  With  regard  to  many  estates  bald  M^WHAii- 
in  thi^  town  under  the  Duke  of  Bedford^  and  tbcDulce 
oiPortiand^  it  would  be  next  to  impossible  to  shew  aojjr 
thii^  but  the  lease  itself:  the  vendors  could  npt  produoe 
the  muniments  of  their  estates,  deposited  in  the:&ind(jr 
chests  of  those  noblemen.  It  sometimes  bi^peos,  there* 
fore,  that  parties  require  covenants  in  assigwients  of 
this  kind  of  property,  which  are  not  v^rded  in,  casts 
offreehdd*  I  own,  I  can  see  nogoodrea^n  wby»  qn 
theonehand,  we  are  to  suppose,  in  order  to  get  rid  pf  a 
covenant,  tliat  it  is.  very  unlikely  a  covenantor  (who 
has  done  id)  ^uld  with  to  undertake  for  all  law&% 
daloiingf  and  yet,  ^ot  to  suppose,  on  the  other,  ;|8 
I^mi  EUon  haa  done^  that  a  covenwitee  wi^s  y^ry 
Ukelj,60  >to  imst.  And  why  are  we  to  ;ioqect  a  co- 
venant. 4n  ^spres9  words*,  evidently  in  ^yo^r  of  .the 
Hswigiiepj.  n»isrely  became  we  thinly  it  imfurpbable.  (that 
is»  in  othsr  wonds,  hegause,  with  o^r  kpowiedge  of  the 
consoqueooes,  we  would,  not,)  that. a  maA  ^ould  so 
covsanant?  .  It  seems  to  me^  tiiat  an  argu^^ent  of  np.  j/s* 
ocmsidsKable  weight  ui  to  be  draiw  from  the.  connecting 
partiale  in  tho  oayenaQl.  Ai^  <x>veflantii^  against  thq 
huwsfoliety  '&c  of  Ibe  said  J(Jin  Marsl^  his  executors, 
&e»).  theoofenantor  says,  '^  or  a^y  other  person  or  peji^ 
sona  whoifisoever,  &g»"  which  must  mean  pierson^  of 
anoAerdescKiptim  than  those  he  ha4  before  iaenti9ned  ; 
lor,  if  he  had  meant  persons  ^fusdem  gfnerU  with  those 
fdreody  mentioned,  he  would  have  said,  ^^  ^nd  any  per- 
son, &&''  Bat,  I  thiak#  the  strongest  argument  is  to  be 
oolieeted  froBi  the  ooucluding  words  of  this  cov€;nai;M9  ^ 
contrasted  with  those  to  be  ibund  in  the  passage  in 
quesdob.  In  this  branch  of  the  sentenog^  thecoyenantor 
Z  4                                    says, 
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mjSf  that  be  coveiuuits  fisr  himself,  his  executors,  and 
admmistraton  or  assigns;  and add%  (having  covenanted 
agafaist  the  acts  of  all  chdming  under  him,)  ^<  or  any 
Mabsball.  other  person  or  pefsons  whomsoew."  But,  when  he 
covenants  against  former  gifts^  grants,  &c.,  wilUDgly 
permitted  or  snfiered,  he  does  so  for  himself,  his  heirs, 
executors,  or  administrators;  and  there  he  limits  bis 
assurance  or  covenant  against  all  persons  claiming  under 
hun ;  so  that  he  evidently  limits  the  responsibility  where 
he  means  to  restrain  it,  but  leaves  it  general  where  he 
means  it  to  be  so;  and  the  limitation  of  it  in  one  place 
is,  in  my  opinion,  decisive^  that  he  would  have  limited 
it  in  the  other,  if  he  had  so  intended.  Therefore,  though 
I  have  admitted,  and  again  still  admit,  the  gweral  rule  to 
be,  that  the  general  words  of  a  deed  are  to  be  restrained 
by  other  partsof  a  deed,  if  die  intent  so  tore«traiii  them 
be  apparent;  yet,  I  think  it  woidd  beef  the  most  dan- 
gerous consequence,  if  the  judges  of 'the  had  were  to 
permit  themsdves  (which  they  have  no  right  to  do)  to 
exercise  vague  conjectures  about  the  hardship  of  cases, 
and  to  consider  ingeniously  whet  the  >  parties  must  have 
meant,  when  the  words  used  are  clear  and  precise^  admit- 
ting of  no  ambiguity  at  all ;  and  when  die  mode^  which 
the  Plaintiff  points  out,  gives  to  every  branch  of  the 
covenant  a  clear  and  determinate  meaiiing.  This  would 
be  to  make  a  new  deed  for  the  parties,  not  to  pronounce_ 
upon  the  contract  which  they  have  made  for  them- 
selves. But  it  is  curious  to  observe^  that  the  very  words, 
which  I  have  relied  on  (to  shew,  that  when  the  covenantor 
meant  to  restrain  his  liability,  he  has  done  so  by  express 
words,  having  no  ambiguity;  but  has  left  the  words 
against  <^all  persons  ^omsoever,"  when-  he  meant  to 
covenant  generally,)  are  considered  as  deeisive  for  the 
Defendant :  for  it  is  said  he  has  sh^wn  what  he  meant 
by  the  general  words  **  all  persons  whomsoever^"  by  im- 
mediately 
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mediatdy  addiBg,  <*  udihal  firaa:  aadslefir^  fUid^iaely  IBI'9. 
and  clearly  acqiitted,&CL"  .To.wlMdtJt.aiiaivcr,4liifcithe  ^TT'^*^ 
very  same  arfpanoit  axofie  in  ,the  case  toC  HaMil  v.  '  .  ^^ 
•  BkhmrdSi  for,  in  that  caic^  •a-riSi  tbis^jAa^iOiintaluit  >g^>««»AT.T^ 
b^ias  with  a  restridioiu  .It  it  thaa.&UomMLTiiy^'the 
general  trcNrds,  as  in  tUa  cas^  additig^  -wlbsriV'  f^<»Qd 
that  freely  and  clearly,  &c«;''  and  theoefpoc^^Ivd^'^ot 
feel  that  I  can  decide  tins  caar  with.  ^,^  IhSmi^U 
without  ranoing  in  direct  oiqioaitien  toi:the:<m0  of 
Hehell  v: '  Micherdsi  of  which  I  mati  :.fii%,jap^ve. 
There,  as  well  asheie,  the  general  wenb  «ere<pn9Cflded 
and  fidloBd^ed  by  words  of  reatsiction';  but.  I  haret  alpdady 
said,,  in  MRtety  the  oaeof  both  shews  thatithe-oovcoantor 
knew tbe  eftet  of  Iwth.  I  tfaeifeive; onnchnteoiy^ob- 
gervadoiiB..oi»  this  part  of  thecaiae^  with  ^^  empbatic 
language  i of.  Lord  jB&nfefv&gA,^  •  beea«tc^ '  in  ^mf  ^^dg- 
ment/atttpiiUeaniQBt  strongly  tojthe  eas«e  iiovrh§fQP9  us, 
flnd'itJBoeh  tntir»  powerfid  than  any  Lcoidd  introduce 
ofmyonni  ^  Gonsislently,  thfirefooe^  wMi  j4i^..^9a8e^ 
(meaning  Braomngrt^  WngMi)  and  with  ^eiy-od^ei^  that 
i'am  aware  of^  weare  waacsrantadin'giTsiQgi^iecl'to  the 
general  worda.  oCthe  coMenanitftttr 4iiiij9t  ^ei^pynH^r  ^^ 
.  whiob  are  entitlBd'  to  more  weight,  in  tUs  ceae,:  infHWUch 
as  they  limme^atdy^ioUow^  (nsuwi  ma^k  tl)i%)  y.and 
enkrge  the  qieoial  words*  of  covenaP^agt^iiBtrdi/^w^nGe 
by  tbe  grtmtors  themsdoes  $  and  toi^  re^ain^^ogeOffflBlity 
of  thkse  words,  thus  immedbtdy,  preceded:  by.e^ress 
woid^of  a^  narrower  import,  would  be  a  iwchrfitfronger  • 
tbing'than  to  restrain  words  of  like  generality  ))y  .en  im- 
plied' <faaiifieatu)ii  arinng  out  of  anolben  ooT^qjiant, 
where  no  such  general  wordsoomrrfd :  thoperso^vlising 
•the  geoend' words  ooold  not  forget- that  he-hac^  ipime- 
di4tely'befbre5.U8cd  special  words  of  anarre^Fer^e^^t^nt*" 
And  thehf  bis  Lordship  goes  on  to  state,  that  if  it- were 
one  ODveoant,  it  weidd  be  clear ;  (and  hctre  it  j»  but  one 

oovenanti) 
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1819.       covenaht^)  for  he  sAjb,  <<  If  the  covenant  eontaining  both 
the  special  and  general  words  stood  by  itself  there  would 
be  no  pretence  for  refusing  efiect  to  the  larger  words; 
and  if  this  could  not  be  done  in  favour  of  express  words 
of  a  narrower  import  in  the  same  covenant,  I  cannot 
possiblj  understand  upon  what  ground  it  should  be 
done  in  favour  of  implied  words  of  narrower  import, 
which  occur  in  another  separate  oovunant,  addressed  to 
a  distinct  object'^     This  seems  to  me  to  be  the  very 
case.    Now,  as  to  the  cases  mentioned  at  the  bar.    The 
case  otBroughtan  v*  Cofmmf  (a),  wis  a  case  of  a  covenant 
in  a  lease,  whereby  the  lessor  covenanted  that  he  had 
done  no  act  to  impeach,  but  that  the  assignee  might 
quietly  enjoy,  without  let  of  him  or  any  other  person, 
&c.    Taking  it  for  granted  that  *^  any  other  person^  &c." 
means  any  other  person  whomsoevei\  (and  I  admit  it 
seems  in  all  subsequent  oases,  and  in  the  marginal  note, 
to  be  so  considered,)  I  must  oobfisss  that  to  be  an  ao« 
thority  against  the  argument  I  cspooM.    But,  I  answer, 
this  is  the  only  case  (in  which  those  words  are  to  be 
found)  which  has  received  this  eaqxisition.    It  appsaars 
to  have  been  the  opinion  of  two  Judges  only,  and 
Mr.  Justice  A-onm  was  fttrongiy  of  another  opinion ;  and 
a  text  writer  of  the  present  day  truly  observes  on  thb 
case,  that  the  insertion  of  those  words  is  a  circumstance 
which  does  not  occur  in  any  other  of  this  line  of  eases, 
in  all  of  which  no  word  is  rendered  inoperatife  (d) ;  for, 
where  one  covenant,  or  part  of  a  covenant,  is  general,  I 
am  of  opinion,  that  a  subsequent  limited  covenant  will 
not  restrain  the  generality  of  the  other  covenant,  unless 
an  expt«88  intention  to  do  so  appear,  or  there  be  an  in* 
consistency.     With  this  observatioo,  I  choose  to  intrc^ 
duce  the  case  of  Oain^brd  v.  Or^ffM.  .  Thare  the 

(a)  Dyetf  S40.  4md  PmtkajtrSi    4^1    editisa, 

(ij  Si^J.  Law  qf  Vendors    469* 

Defendant 
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Defendant  had  ooTcnanted,  that  it  was  a  good  and  ind^       1819. 
feasible  lease^  and  that  the  Plaintiff  should  quietly  enjoy     ^w'^^ 
during  the  whble  residue  of  the  term,  without  any  let  oi*  ^, 

disturbance  of  Defendant :  a  stranger  enters^  attd  breach  MAkslfAti.. 
is  assigned,  that,  at  time  of  making  the  assignment, 
the  lease  was  not  good  and  uidefeasible.  The  Court 
held  the  breaeh  iras  well  assigned ;  for  the  first  sentence 
is  dilitincC,  and  contains  a  general  cotenant,  not  restrain- 
ed by  the  latter  sentence.  ^  Now,  in  this  casi^  the  latter 
Sentence  follows  the  first  immediately,  with  the  words 
*<  and  that  PlaintiflP  should  quietly  enjoy,  &c/'  The 
authority  of  this  case,  in  point  of  law,  has  never  beeti 
questioned ;  and  k  was  lately  mentioned  with  much  ap- 
proiMition,  aild  l^^ed  upon  by  that  eminent  and  very 
learned  Judge,  Mr.  Justice  Le  BbtftCj  in  Barton  v. 
FitzgerAU.  Lord  Eldtm  feds  the  difficulty  arising  from 
it  in  giving  the  judgment  of  the  Court  in  Browning  v. 
Wri^t  t  for  he  states^  that  many  of  the  cases  depend  on 
the  distinction  between  fi^eehold  and  leasehold  property, 
and  says  the  case  quoted  from  that  excellent  book,  the 
Beports  ^  Samdersy  (meaning  the  case  of  Gainsjb^d  v. 
GrigUhf)  was  an  estate  of  leasehold.  That  case,  there- 
fore, I  consider  aa  of  unimpeached  authority,  and  a  very 
strong  case  -in  broiir of. the. Plaintiff^  claim;  nay^  it 
was  a  stronger  case  to  decide  for  the  absolutH  nature  of 
the  covenant)  far  the  general  words  are  not  in  it.  The 
case  of  JWoSfe  v.  ISng  (d)  was  a  ciise  of  executors,  1^0 
had  eoreiMmted,  as  this  Defendant  has  done  here ;  for 
there  were  the  words,  "  any  other  person  or  per^nii 
whomsoevefi"  It  was  there  contended,  that  executors 
could  only  be  tmderstood  to  covenant  against  their  own 
act^  or  the  acts  df  pei^sons  claiming  under  them;  but 
the  counsel  never  neems  to  have  thought,  in  that  case, 
that  it  would  not  have  bound  a  common  covenantor 
*•  • 

(4)  t  H.Asn. 

against 
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1819.       against  the  acts  of  a  stranger:   but  the  case  was  not 
^  ^-  decided,   for  it  went  off  upon  another  point*     This 

^,  brings  me  to  the  case  oiBrcnming  v.  Wrightj   which,  it 

Mabshall*  is  supposed,  is  decisive  in  favour  of  the  Defendant 
First  of  all,  I  would  say,  if  it  were  necessary  to  get  rid  of 
that  case,  that  it  is  a  case  of  freehold,  and  not  of  lease- 
hold ;  a  distinction  pointed  out,  and  the  reasons  for  the 
distinction  assigned,  by  Lord  XUdon^  in  giving  his 
opinion  in  pages  23.  and  25.  of  the  Report,  In  the  next 
place^  I  would  observe,  that  the  question,  there^  did  not 
arise  upon  the  same  branch  of  the  covenant  as  that  upon 
which  we  are  now  engaged.  Here,  it  is  upon  that  part 
of  the  covenant  which  covenants  for  quiet  enjoyment; 
in  that  case,  the  covenantor  only  covenanted  for  quiet 
enjoyment,  without  the  disturbance  of  hhn,  or  any  othar 
person  or  persons  claiming  under  hinu  la  the  case  of 
Browning  v.  Wright^  the  question  turned  upon  the  cove- 
nants for  title,  and  having  a  power  to  convey ;. and  as  to 
those^  one  would  say,  generally  speakings  thataonan 
would  only  be  inclined  to  covenant^  that,  as  &r  as  heknew, 
he  bad  a  good  title,  and  that,  notwithstanding  lany  act 
done  by  him,  he  had  a  power  to  convey.  But  the  main 
distinction  between  the  cases,  (and  upon  which  I  strongly 
rely,)  is,  that  in  the  case  of  Brcnmt^  v.  Wright$  the 
words,  ^^  or  any  other  person  or  persons  wbomsoevei^^"  are 
not  to  be  found ;  and  therefor^  as  long  as  words  are  to 
have  any  force,  I  cannot  withhold  their  ixaturaL  and  legiti- 
mate meaning.  In  short,  I  consider  the  case  fiom  2  JSte. 
4"  PtdU  so  clear,  tliat  I  conceive  it  on^  required  to  be 
lopked  at  by  the  very  learned  Judges  who  decided.it,i  to 
draiW  thp  ccmclusicm  which  they  did.;  audit  was  avi.tbe 
same  pcipciple  on  which  that  ca^e  was  decide^  land  as 
not  distinguishable  from  it,  that  I  looncifiretl  mos^  readily 
with  my  Lord  Chief  Justice  and  my  BirotbeT;  Arroie^  ip 
JPoord  V.  Wihon^  in  Mich.  59  G.  3.  Tbeoovenant,  tbt^e^ 
Wfift  e^>reisly  and  cloady  intepdcd  tp  be  a  restricted 
i  covenant; 
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ooYenant;  for,  after  stating  that  the  covenantor  cove- 
nants, that  he  has  done  no  act  to  charge,  incumber,  or 
affect,  it  goes  on,  **  and  that  for,  and  notwithstanding  any 
such  act,  deed,  matter,  or  thing,  the  said  lease  is  a  good, 
valid,  and  subsisting  lease,''  namely,  by  the  pronoun 
of  reference  '*  such,"  pointing  at  his  own  acts.  Above  all, 
in  Foord  v.  Wilson,  are  not  to  be  found  the  general 
words,  "  person  or  persons  whomsoever/'  But,  on  the 
contrary,  the  words  *  person  or  persons,"  being  once 
mentioned,  they  are  immediately  followed  by  the  restrict^ 
ive  words  "  claiming  or  to  claim  under  him  or  them." 
In  the  present  case,  on  the  contrary,  as  I  have  already 
observed,  and  in  the  branch  of  the  covenant  ive  are  now 
engaged  iii,  we  have  the  general  word  << whomsoever;" 
but,  in  the  latter  branch  of  the  covenant,  the  covenantor 
adds  the  restriction  '^claiming,  or  who  shall  thereafter 
claim  the  premises,^  or  any  part  thereof,  by,  from,  under, 
or  in  trust  for  him  or  them :"  shewing  most  clearly  that 
he  understood  the  distinction ;  that  he  used  the  words  ge- 
nerally, where  he  meant  the  covenant  to  be  general,  and 
restrictively,  where  he  meant  that  the  covenant  should 
be  restrained.  The  only  remaining  case,  to  which  I 
shall  call  the  attention  of  the  bar,  is  that  of  H&aoell  v. 
Richards;  and,  really,  that  is  so  much  in  point,  that  I 
cannot  distinguish  it.  The  Judge  who  delivered  the 
judgment  in  that  case  was  Lord  Ettenboroughy  after  time 
taken  to  deliberate^  assisted  in  those  deliberations,  at  that 
time,  by  the  Judges  Grose^  Ije  Blanc,  and  Bayley  ;  and 
the  Court  held,  most  clearly,  that,  (although  we  find  the 
words  there,  as  here,  **  for  and  notwithstanding  any 
act,  &c.,  done  by  them,  or-  any  of  them  (the  releasors^  to 
the  contrary,")  they  had  a  good  title  to  convey;  dad 
also  that  they,  <<  for  and  notwithstanding  any  such  matted 
or  thing  as  aforesaid,"  had  good  right  and  full  power  tb 
grant ;  yet,  that  those  restrictive  words  did  not  restf^aik 
the  general  words,  <<  and  likewise^  that  the  releaidk 

should 
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l&i9«       uhqvld  peaceably  enter,  Md»  and  enjoy,  the  premises 


it'^'        granted,  without  the  lawful  let  or  disturbance  of  the 
^  the  releasors,  their  heirs,   or  assigns,  or  for  or  by  any 

MamUAII*  o(ber  person  or  persons  whomsoever/'  In  this  case,  too, 
it  w^  A  case  of  freehold ;  and  they  had  before  them  the 
case  of  firawning  v.  fVright ;  and  the  Court  thought 
they  could  hold,  that  the  generality  of  the  covenant  for 
quiet  enjoyment  was  not  restrained  by  the  qualified 
covenant  for  good  title  and  right  to  convey,  in  perfect 
ponsistisncy  with  the  case  of  Browning  v*  Wright,  But 
how  could  they  do  so  ?  For  this  plaiU'  reason,  because 
of  those  general  words,  which  are  also  in  this  cas^  bi^t 
which  are  not  in  the  case  of  Browning  y.  Wright^  i\iovL^^ 
in  all  oth^r  respects,  it  is  precisely  the  same.  But,  it  is 
said,  the  intention  was  there  apparent  that  the  rele^or 
meant  to  take  all  the  charge  iipon  hinii  because  be 
excepts  what  he  does  not  mean  to  bear,  namely,  the 
f^bief  rent,  and  shews  that  he  meant  to  remain  liable  to 
every  thing  else.  I  think  it  may  be  said,  if  we  have  an 
accurate  account  of  the  judgment,  which  no  doubt  we 
have,  this  circumstance  forms  no  ingredient  in  it.  It  is 
not  even  hinted  at,  and  is  only  mentioned  by  Lord 
J^Ue^barimghf  in  stating  the  record.  And  I  thipk  I  may 
venture  to  state,  without  fear  of  contradiction,  that,  if  ever 
there  existed  a  judge  who  luminously  and  perspicuously 
.stated  the  grounds  of  a  written  judgment,  what  he  did, 
and  what  he  did  not  rely  upon,  that  noble,  very  leam^, 
and  excellent  person,  was  the  man ;  and,  therefore,  it  is 
impossible  ever  to  mistake  his  meaning,  though  you  may 
))«^pen  not  to  come  to  the  same  conclusion.  I  most 
perfectly  coincide  in  that  judgment.  I  am,  therefore,  of 
^opinion,  that  the  covenant  for  quiet  enjoyment,  in  this 
fcase  is  not,  in  point  of  necessaty  constniction,  to  be  re- 
trained in  the  manner  contended  for  by  the  Defted- 
ant;  afid  con9^pently,  in  my  view  of  it,  there  bught  to 
iw  jmdgQiwt  &v  the  Phiintifi; 
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Daxxaa  C.  Jt  The  question  in  this  case  arisei  pn  the 
covenant  for  quiet  enjoyment^  namely,  whether  it  is 
confined  to  the  acts  of  the  covenantor,  and  those  claim-  v. 

ing  under  him,  or  applies  to  the  acts  of  all  other  persons  Mar6hai4,. 
of  any  description  whatsoever.  And  in  this,  as  in  every 
similar  case^  it  is  a  question  of  intention  to  be  collected, 
not  merely  from  the  words  of  any  one  covenant,  but  by 
comparing  all  the  covenants  each  with  the  other,  so 
that  the  construction  be  made  on  the  entire  deed ;  and 
this,  without  reference  to  the  order  in  which  the  cove^ 
nants  lure  found.  In  the  present  case,  the  first  covenant 
is  for  a  good  and  valid  lease,  notwithstanding  any  act 
done  by  the  covenantor,  or  by  those  who  may  claim 
under  him  to  the  <;ontrary.  Next  pomes  the  qovenant, 
on  which  the  breach  is  assigned,  viz.  the  covenant  for 
quiet  enjoyment,  and  it  is  for  quiet  enjoyment  against 
the  covenantor,  his  heirs,  executors,  administrators,  and 
assigns,  and,  if  It  stopped  here^  it  would  be  clearly  re- 
ftnotive;  but  these  words  are  added,  on  which  ttie  dif- 
ficulty arises,  <^  or  any  other  person  or  persons  whom- 
soever." The  clause  of  indemnity  follows;  and  it  is 
"  to  keep  harmless  and  indemnified  against  all  acts 
done  by  the  (Covenantor,  or  those  claiming  under  him ;" 
dropping  the  words  in  the  covenant  for  quiet  enjoyment, 
viz.  ^agunst  the  acts  of  all  persons  whomsoever." 
Lastly,  comes  the  covenant  for  fiirther  assurance ;  and 
here  again,  the  words  ^<  or  any  other  person  or  persons 
whomsoever"  recur,  but  again  limited  to  the  covenantor 
and  bis  representatives,  and  any  person  claming  upder 
hm  or  them,  eo  as  to  be,  again,  clearly  restrictive  in 
the  sense  in  which  I  understand  them.  Every  case  of 
this  sort  must  contain  covenants  apparently,  or,  often, 
rea%  ingoniwtent;  for,  it  is.  only  firom  such  incon- 
aistenoy,  tbivt  the  case  arises ;  and  it  is  doing  nothing 
towards  solviqg  the  difficulty,  to  take  the  words  of  ^ny 
separate  covenwt  The  ml^  i%  thati  if  to  give  to  word3 

what 
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,  I81dv      ^^^^  might  seem   to  be  their  meaning,  if  taken  by 
^"^T^Xrmt-    themselves,  would  be  inconsistent  with  the  general  pur- 
^;  view  of  the  deed,  as  to  be  extracted  from  all  the  cove- 

MarsiIall*  '  nants,  or,  to  express  it  differently,  as  the  evidence  of 
intention  may  appear,  on  the  whole,  so  each  particular 
covenant  must  be  construed  with  respect  to  the  deed  in 
question^  One  would  naturally  suppose,  that  in  cove- 
nanting for  the  validity  of  the  lease,  the  lease  being  the 
subject  to  be  assigned,  the  covenantee  would  stipulate  in 
terms  of  as  extensive  meaning  as  possible,  if  the  parties 
so  meant ;  but  the  covenant  in  question  is  restrmned  to 
the  covenantor,  and  his  heirs  or  assigns.  But  it  is 
asked,  if  nothing  more  were  meant,  why,  in  the  covenant 
which  immediately  follows,  are  words  introduced,  which, 
of  themselves,  import  a  great  deal  more  ?  and  this,  cer- 
tainly,  raises  the  difficulty.  Are  these  words,  because 
the  last,  to  extend  the  former  words,  or  are  t^e  former 
special  words  to  restrain  the  subsequent  general  words? 
or  if  the  subsequent  general  words  are  to  be  considered 
as  extending  the  former  restrictive  words,  are  the  subse- 
quent restrictive  words,  into  which  the  deed  again  re- 
lapses in  the  covenant  for  indemnity,  to  narrow  the 
general  words  in  the  covenant  for  quiet  enjoyment  ?  And 
what  are  we  to  say,  when  we  find  that  the  latter  special 
words  are  again  followed  by  the  general  words,  in  the 
concluding  covenant  for  further  ^surance,  and  there^ 
a^un,  restrained  to  acts  done  by  them  claiming  under 
the  covenantor  ?  As  far  as  light  is  to  be  derived  from 
cases,  that  of  Browning  v.  Wright  contains  a  reference 
to  most  of  those  to  be  found.  As  to  th^  case  itself,  it 
docs  not  seem  to  me  to  touch  the  present ;  there  ^  co- 
venant for  title  was  qualified,  so  was  the  clause  of  war- 
ranty: so  the  stipulation  for  indefeasibility  of  estate, 
and,  lastly,  such  was  the  covenant  for  quiet  enjoyment : 
nor  was  even  the  covenant  for  right  to  convey  generally 
for  it  was  only  to  convey  in  manner  aforesaid,  connoctF- 

ing, 
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iog,  thereforei  bywords  of  reference,   the  individual        1819. 
covenant  with  the  preceding  restrictive  covenants,  and     *^1_-  *' 
equally  throwing  light  on  the  covenants  which  followed,  ^^ 

taking  all  the  covenants  together,  with  or  without  refers    Mammalu 
eoce  to  the  order  in  which  they  stood.     In  Qainsford 
v.  Griffith^  the  covenant  was  general,  that  the  lease  was 
indefea^ble^  differing^  therefore,  from  this,  in  which  it 
is  special  and  limited ;  and  the  only  question  appears  to 
have  been,  whether,  the  special  words  in  the  covenant 
for  quiet  enjoyment  could  restrain  the  general  words  in 
the  former  covenant,  which  the  Court'  held  they  could 
not.     Broughton  v.  Conway  does  not  seem  to  me  to 
fq>ply.    The  covenant  was,  that  the  party  had  done  no    , 
act  to   impeach   the    property   in   question,   but   thai 
the  assignee  might  quietly  enjoy  without  let  of  him,  or 
of  any  other  persons ;  and  the  words  bid  that  were  con- 
sidered as  dependent  on  the  precedent  matter,  and  no 
new  matter  or  sentence ;    and  the  ground  of  decision 
was  the  precise  form  of  the  particular  covenant    With- 
out dwelling  on   intermediate   cases,  which  does  not 
appear  to  me  to  be  necessary,  I  shall  now  come  to  the 
case  of  Hcnsoell  v.  RichardSy  and  examine  how  &r  it  is 
similar,  and  in  what  respects  it  differs  from  the  present. 
The  covenant  for  title  was  of  a  limited  nature  like  the 
present;  so,  as  to  right  and  authority  to  convey;  the 
covenant  for  quiet  enjoyment  was  in  the  same  terms  at 
the  present;  and,  the  last  covenant  being  general  in  its 
terms,  the  question  arose,  whether  it  was  restrained  by 
the  precedent  special  clauses?    and  thus  far  the  two 
cases  exactly  agree.   But  now  the  difference  arises;  and 
it  is  this.     In  Hamell  v.  Bichards  the  covenant  to  in- 
demnify following  that  for  quiet  enjoyment  was  in  the 
most  com{)rehendive  terms,  with  a  single  saving  as  to  a 
chief  rent,  and  on  this,  in  giving  the  judgment  of  the 
Court,  Lord  BMeriborough  gteatly  relies ;  but,  here,  the 
covenant  foir  indemnity  is  special  and  confined  to  acts 
Vol.  I.  A  a 
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1819*  done  by  the  coven^tor,  or  those  claiming  under  him. 
4^8  applied  to  the  siLme  subject,  the  special  and  restricting 
oovenant  follows  the  general  covenant  And  tliis  makes 
Makshalk.  the  reasoning  in  Howell  and  Richards  apply  the  otbar 
way.  **  Th^  person  using  the  general  words"  (which 
were  the  last  words)  said  Lord  EUenbaroughf  "  could 
not  forget  that  he  had,  immediately  before,  usedvspecial 
words  of  a  narrower  extent,"  Apply  this  to  the  pre- 
sent case,  in  which  special  words  follow  the  general 
words,  and,  therefore,  if  the  general  words  in  HcnoeU  ▼• 
Michardsy  because  the  last  words  usedj  were  to  enlarge 
the  special  preceding  words,  the  special,  because  the 
last  used,  should  restrain  the  general ;  so  that,  if  the 
dtder  ih  which  they  are  found,  and  the  words  last  ut- 
tered by  the  party  be  to  make,  in  any  respect,  the 
distinction,  the  case  of  HowtSy.  Richards^  instead  of 
being  an  authority  for  the  Plaintiff,  is  an  authority,  as 
far  as  reasoning  goes,  in  favour  of  the  covenant  being 
restrictive  here ;  nor  does  this  observation  merely  attach 
u^dn  what  is  said  in  the  judgment  given,  but  it  seems  to 
me,  so  to  apply  oil  the  sense  and  reason  of  the  thing.; 
at  dll  events^  in  the  circumstances  belonging  to  each,  the 
cases  differ.  The  covenant  for  fiirthet  assurance,'  the 
last  in  the  d^d,  is  clearly  restrictive.  The  words  oc- 
cur, OS  in  the  covenant  for  quiet  enjoyment  "  all  and 
every  other  person  or  persons  whomsoever,"  preceded 
by  the  words  "  his  executors  and  administrators;"  andt 
in  a  subsequent  part  of  the  same  covenant,  these  word* 
are  explained  and  qualified  by  the  words  "  in  trust  Ibr 
him  or  them,"  that  is,  the  covenantor  or  his -assigns; 
shbwing,  that  in  the  former  covenant,  they  were  made 
use  of  in  the  same  sense.  Without  rejecting,  .there- 
fore, the  words,  this  will  give  a  meaning  (Consistent  with 
all  the  other  covenants,  shewing,  that  the  covenantor 
meant  only  to  covenant  against  his  own  acts,  and  those 
claiming  under  him.     On  the  whole,  therefore,  when  I 

find 
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find  the  deed  begin  and  end  with  a  restrictive  covenant,        I8!l^* 
when  I  find  intermediate  restrictive  covenants,  when  I        T^^ 
find,  in  the  very  clause  in  which  the  supposed  general  ^^ 

covenant  occurs,  that  it  is  immediately  preceded  by  a  MARsHALtt 
restrictive  covenant;  when  I  further  find,  that  to  ^»- 
pose  the  general  words  were  added  to  enlarge  tfte 
restrictive  words  would  be  inconsistent  with  special  re- 
straining words  which  immediately  follow,  and  give 
them  a  sense  different  from  what  they  bear  in  a  subse- 
quent covenant  J  —  putting  all  these  circumstaiices  to- 
gether and  having  to  assign  a  meaning  to  the  general 
words,  not  merely  by  themselves,  nor  even  as  they  fol- 
low special  words,  but  as  they  themselves  are  in  every 
subsequent  covenant  followed  by  restrictive  words;  if 
there  were  more  of  difpculty  in  this  case^  tlian  appears 
to  me  to  belong  to  it,  still,  on  the  whole,  I  should  be  of  - 
opinion,  that  the  general  intention  is  clear ;  and  in  fa- 
vour of  a  clear  intention,  that  is,-  such  intention  to  be 
collected  from  the  whole  deed,  I  should  consider,  that 
these  words  might  even  be  rejected  if  necessary.  But 
this  I  do  not  feel  any  necessity  to  do,  because  I  think 
**  all  persons  whatsoever,"  must  be  construed  to  mean  ' 

persons  of  the  description  in  the  other  covenants,  that 
is,  persons  claiming  under  the  covenantor,  or  persons 
claiming  under  them ;  and  that  they  arc  in  tlie  natnrp  , 

of  sweeping  and  comprehensive  words,  introduced   to  -  "i 

give  tlie  largest  effect  to  the  Sipecial  words,  reference 
being  had  to  their  special  nature,  and  as  such,  ranging 
under  known  rules  of  construction,  and  to  bo  explained 
and  applied  as  1  have  already  stated.  Agreeing,  ther€7 
fore,  with  my  Brothers  Burrough  and  Richardson,  the 
judgment  must  be  for  the  Defendant.' 

Jtjdgment  for  the  Defendant  accordingly; 


Aa  2 


CASES  IK  TRINITY  TERM 


June%9.  George  Winter  v.  Edward  White. 

A^B^C.^D^  T^EBT  on  award.  The  declaration  stated,  that  be- 
£^d  F.f  gjj.g  ^^  ^^^  ^f  makinff  and  executing  the  bonds, 

OATulCrB  HI 

tradeytubmit-  ^^d  making  the  submission  thereinafter  mentioned, 
tedtoaititra^  George  Winter  (the  PlaintiflF),  W.Munton^  and  Edward 
wWch  uiT^**  White  (the  Defendant),  Joseph  HoUams^  Thomas  Knotty 
arisen  be-  and  Samuel  Pointon  had  been  concerned  together 
•^T*'  hS  in  trade  as  ship  owners  and  coal  merchants,  and 
^,3.9  and  Cy  ^^^  divers  differences  and  disputes  had  arisen,  and 
8^^  *j<»°^  at  the  time  of  making  and  executing  the  bonds,  and 
bond  to  i>.  niaking  the  submission  thereinafter  mentioned,  were 
B.9  and  F,<,  depending  between  the  said  George,  and  Edward^  Wil^ 
conditioned  for  ^^^  j^^^  Thomas,  and  Samuel,  with  respect  to  such 
tne  perform-  ■  j    *     i* 

ance  of  an        trade  and  deahngs,  and  the  accounts  relating  thereto 

award, and/).,  and  thereupon;  and  whilst  such  difierences  and  dis- 
gaveasimaar  V^^^  ^^^^  depending,  the  said  G.  Winter,  E.  White, 
bond  to  ^.,B.,  and  William  Mtmton,  by  a  bond,  bearing  date  the  7th 
ai^  C.  The  Jfaoember,  1815,  became  jointly  and  severally  bound  to 
awarded,  Joseph  HoUams,  Thomas  Knott,  and  Samuel  Pointon,  in 

among  other  the  penal  sum  of  2000/.;  and  that  the  said  three 
•hwS*pay  a  obligees,  Joseph,  Thomas,  and  Samuel,  by  another  bond 
turn  of  money  of  the  same  date,  became  jointly  and  severally  bound  to 
to  B.  A^  ^g  gjjjj  George,  Edward,  and  William,  in  the  penal  sum 
B.  on  the  of  2000/.,  whereby,  aft«r  reciting  that  those  six  persons 
award,  held,  had  been,  sometime  then  ago,  concerned  together  in 
dissentienu,')'  ^^'^  **  ^^V  owners,  and  that  divers  differences  and 
that^.  might  disputes  had  arisen  and  were  then  depending  between 
recover  the 
tum  awarded  to  him.  ^ 

In  the  recital  of  a  bond,  the  differences  were  said  to  exist  **  between  the  above 
bounden  A.,  B;  and  C,  and  the  above-named  D.,  E.,  and  P,^*  The  declaration» 
in  setting  out  the  bond,  laid  the  differences  to  exist  between  A,,  B,,  C,  D,,  B»,  and 
JP«  /  Hdd,  that  this  was  no  variance. 

the 
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the  said  George^  Eduoardf  William^  Joseph^  Ttumas^  and 
Samuel^  with  respect  to  such  trade,  and  the  accounts 
relative  thereto;  and  further  reciting,  that  it  had  been 
agreed  bet^;««en  them  all,  that  all  accounts  relative  to 
the  trade,  and  all  differences  and  disputes  between  the 
parties  with  respect  to  the  same,  should  be  referred  to 
the  aw»rd  of  Benfamin  Kidnum  and  WiUiam  Wood^ 
arbitmtors  indifferently  named  and  appointed  by  and 
on  the  several  parts  and  behalfe  as  well  of  the  said 
Qeorgey  Bdwardj  and  WiUiam^  as  of  the  said  Joseph, 
momas^j  and  Samuel^  to  arbitrate  all  such  accounts,  and 
all  claims,  differences,  and  dilates  with  respect  thereto, 
the  -said  bonds  were  respectively  conditioned  (amongst 
other  thingd)  in  all  things  well  and  truly  to  stand  to 
and  obey  the  award  to  be  made  by  the  said  arbitrators, 
of  and  concerning  the  said  trade  and  dealings,. and  all 
aoeounts,  differences,  and  disputes  relative  thereto^ 
and  of.  and  concerning  all  actions,  cause  and  causes  of 
action^  suits,  claims,  damages,  and  demands  whatsoever, 
then  or  at  any  time  theretofore  had,  made^  moved, 
brought,  commenced,  or  depending  by  or  between  the 
said  parties  or  any  of  them,  or  any  other  person  or 
persons  claiming  to  be  a  creditor  or  creditors  upon 
the  said  parties,  or  any  of  them,  with  respect  to  all,  or 
any  of  the  matters  thereinbefore  agreed  to  be  referred ; 
then  followed  agreements  concerning  the  expences  of  the 
arbitracion,  and  the  examination  of  witnesses,  production 
of  papers,  &c*;  and  the  Plaintiff  then  averred,  that  the 
above  named  arbitrators  made  their  award,  and  thereby, 
amongst  other  things,  awarded,  that  the  Defendant 
should,  at  a  certain  time  and  place  in  the  declaration 
mentioned,  pay  to  the  Plaintiff  the  sum  of  1562.  125.  6d^ 
being  the  balance  which  they  found  to  be  due  from  the 
Defendant  to  the  Plaintiff,  on  account  of  their  said 
partnership  dealings,  including  therein  one  sixth  part 
of  the  expence  of  the  reference  and  award,  and  after 
A^S  they 
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1819.  tl»y  bud  ailowi^  to  the  oredit  of  the  D«feadftnt  the  jom 
of  61/«  ids.  Sd.j  the  amount  of  his  bill  fqr  woric  done  iivr 
thfi  partnership  concern,  together  with  intoPCft  upon 

WfitTE.  the  said  sum  of '156/.  12&  6(2.  from  the  date  of  th^ 
award,  and  averred  notice  to  the  Defendant,  and  a 
breach  in  non-payment  Then  followed  a  count  for 
9/,  12i.  6d  &r  goods  sold  and  delivered.  Plea,  geoend 
issue,  and  issue  thereon;  there  was  also  a  notice  pf 
set-off; 

At  tlie  atrial  at  the  London  sittings  in  Hilary  termc, 
18l9y  before  Park  J.,  it  appeared,  that  Joseph  tJ^Uams^ 
Tbomas  Knott,  and  Samuel  PoitUon,  had  given  a  joint 
and  several  bond  to  Gteorge  Winter,  Edward  Whiter  and 
miham  Muntottj  and  that  G.  Winter,  R  WhHe^  and 
W.  Munton,  had  given  their  jcnnt  and  several  bpnd  tq 
X  HoUams,  TiKfWit,  and  S.  Pointon  conditioned  for 
submitting  to  arbitration  divers  differenoes  imd  difPHtes 
which  had  arisen  and  were  depending  b^twpen  thmi 
with  respeot  to  their  tirade,  and  fur  the  performance  <)f 
the  award  that  should  be  made.  The  rept4  'ai|d  om*- 
dition  of  the  bond  declared  on,  wer§  m  k^\^Whi 
<f  Whereas  the  ahove  hounden  Jwieph  llgllan^  Thomas 
Knott,  and  Samuel  Pointm,  and  the  fvbove  named  Qwg^ 
Winter,  Edward  Whit^,  and  WiUium  MufUQfi,  wepe 
sometime  ago  ponoecned  together  in  trade  %&  ship 
owners  and  coal  merehants ;  and  whereas  divers  d^^r-i 
ences  and  disputes  bd.ve  ori^^n  and  are  now  dep^di^g 
between  the  abov.e  boonden  J.  HoUam^  7^  Kfiott%  and 
&  Poiaton,  and  the  above  named  G.  WifUer^  E.  Wl^i^ 
ami  W.  Munton,  with  respect  to  such  traile  and  th^  ^r 
counts  relative  thereto:  and  wbei*eas  it  hath  been  Hgreed 
by  and  between  the  above  bounden  J.  HoUqms,  T^  Unatt^ 
and  &  Poinioti,  and  the  above  named  Q*  Winter^ 
E*  White,  and  W*  Munton,  that  ail  accounts  relative  to 
the  said  trade,  and  all  differences  and  dii^putes  be^wfi^n 
the  said  iiarties  with  respect  to  the  sarhe»  tif^l  be  re- 
ferred 
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ferved  to  thb  awards  arbitrament  and  umpitBge)  final       181'9« 
6|id  and  determination  of  B*  Kidman  and  JT.  IVc^     Vt^"*^ 
arbitrators  indifferently*  named  and  appcrintedt  by  and  «. 

pn  the  the  several  parts  and  behalfs,  as.  well  of  tbe  W«(9^ 
above  boUnden  J.  WiUtamSf  T*  KnoUj  and  S*  Poinkm^ 
as  of  the  abov^  fiamed  G.  Winter^  &  Whife^  and 
W^l^bmtpn^  to  arbitrate,  adjpdge»  and  determine  ot 
and  ooncemiog  all  such  accounts,  and  all  claims,  dif*- 
ferences,  and  dispute^  with  respect  tfaeretp.  No|^, 
tlierefore^  llie  conditioq  of  the  aboye  written  obligation 
is  aucb^  that  if  the  above  bounden  J.  HoUuniSj  T»  Knotty 
and  &  Pointefij  and  each  of  them,  their  and  each  of 
their  beirSf  (OKiBC^itors,  and  administrators,  and  cyery  <^ 
them,  do  tod  shall,  on  his  and  ^eir  respective  parts 
and  bab^&»  in  all  things  well  and  truly  stand  to^  Q^f^y 
Spc.,  and  kepp  the  award,  &c.,  to  be  ma^e  by  the  ^aid 
Be^nUn  Kidman  and  WiUiam  Waod^  of  and  con- 
eeming  the  said  tirade  aqd  dealings,  and  all  accounts, 
dilbrences,  and  disputes  relative  thereto,  and  of  and 
ooncerning  all  aotion  and  actinns,  fzause  sHid  paifses  of 
actioii|  ^uits,  chnmS}  damages,  and  demands  wl^atsofsver, 
now  or  at  any  time  heretofore  bad,  made^  n)oy^, 
brought,  commenced,  or  depending,  by  or  between  tbe 
said  parties,  or  any  of  them,  or  any  othef  pqr^pp  pr 
persons  whomsoever,  daimtng  to  be  a  creditor  or  f^- 
dilors  upon  the  said  parties,  or  any  of  tbemi  i^rith 
respect  to  all  or  any  of  the  matters  bereinbefpre  agce^d 
to  be  referred,  so  as  such  award,  &a  be  made  in 
writing,  and  ready  to  be^  delivered  to  such  of  the  said 
parties  as  shall  require  the  same^  within  one  calendar  ' 

•month  next  ensuing  the  day  pf  the  date  of  the  above 
.  written  obligation,  tb^  this  olrfigation  to  be  void,  8cc«" 
It  'appeared^  from  the  award,  that  ^e  arbitrators,  ■ 
among  other  things,  awarded,  that  the  Defendant 
«fhould  (at  a  time  «nd  place  mentioned  in  t^e  avard) 
pay  to  the  Plaintiff  the  sum  pf  )56/.  I2s.  6d.f  being  the 
balance  which  they  found  to  be  due  from  the  Defend- 

A  a  4  ant 
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j16l&.        tot  to  the  n^tifl^  on  account  of  their  piHnership 

'dialings,  meltiding  therein  one-sixth  part  of  the  ex- 

pences  of  the  reference  and  award,  and  after  having 

allowed  to  the  credit  of  the  Defendant  the  som  of 

61/.  19y.'3(i,  the  amount  of  the  bill  for  work  done  foi 

the  partiiership  concern.     They  al^  awarded,  that  if 

at  any  time  thereafter,  any  monies  should  be  recovered 

And  received  on  account  of  a  sum  stated  '  to  be  the 

amount  of  debts  due  to  the  partnership  concern^  and 

whith  then  were  considered  as  bad  and  doubtful,  the 

same  should  be  divided  equally  between  the  seM  G. 

Winter    (the   Plaintiff),    K    WMte    (the    Defendant), 

W:  Jlf.,   J.  if*,    T.  Kj   and  S.  P.    It   ako  appeared, 

that  there  never  were  any  disputes  between  thePkiiittff, 

the  Defendant  and   Munton,   taken  colleetlvelyi  and 

HoUamsj  Knotty  and  Poitaon^  tak^  collectively,  but 

that  the  disputes  were  between  the  six  parties  ^eriAy, 

in  relation  to  a  partnership  concern  whidi' they  had 

'Carried  on  together.     It  did  not  appear  th^t  there  was 

any  rule  of  Court  touchmg  the  award  or  subminieh, 

l!\ie  counsel  for  the  Defendant  objected,  among  other 

things^  first,  that  there  was  a  variance  between  the  bond 

produced  in  evidence  and  that  recited  in  the  declaration; 

secondly,  that  the  action  cduld  not  be  sustained  by  the 

Plainti^  who  was  with  the  Defendant,  and  another  oo- 

obligor,  in  one  of  the  bonds,  and  with  the  same  persons 

a  cbK>Uigee  in  the  other.    The  leanied  Judge  reserved 

'the  points.     Upon  these  grounds,   < 

Bosanquet  Seijt,  in  Hilary  term,  1819,  had  obtained 
a  rule  rnsi  to  set  aside  the  verdict  for  the  Plaintifl^  and 
enter  a  nonsuit,  or  to  arrest  the  judgment.  The  cause 
was  twice  argued,  once  in  Hilary  term,  1819,  by  Lens 
Sbijt,  for  the  Plaintiff,  and  Bosanquet  mATaidy  Setjts. 
•fbt*  the  Defendant,  and  again  in  this  term  by  Taidy  fw 
the  Defendant^  and  Lens  for  the  Plainti£ 

For 
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For  the  Defendant  it  was.  thits  w^ed^^^  A^  9p|i-  ASA9. 
suit  mast  be  entered  if  the  bond  u  mis^ecitefli  .a^  "^^m^i^m^ 
such  mis-recital  exists;  for,  it  is  md  in  the  d^cla^-  '  ^^ 
ation,  that  differeooes  existed  between  all  six,  of  the  ^Wnffrx. 
partner^  whereas  in  the  bond,  it  is  said,  the'diffior-^ 
ences  existed  btween  three  and  three.  Further^  this 
action  cannot  be  siqsported,  because  the  bond  wbii;h 
contains  the  submission  to  arbitration,  aathorispi  onjly 
a  reference  of  matters  in  dispute  between  three  and 
three  ef  the  parties^  and  not  between  all  the  ^  s^ 
veraUy:  such  a  reference  would  have  been  «T5})f^ 
The  Plaintiff  and  Defendant  are  co-oUigors  in  oneiof 
these  bonds,  and  there  never  was  an  instance  ipf  one 
co^oUigor  suing  the  other  on  the  bond,  by  which  both 
are  bound  to  another.  There  exists,  dierefore^  ^o  suf- 
ficient cause  of  action  between-  the  parties.  .  In  prdep  io 
sustain  debt  on  an  award,  two  things  must  concur,  a  sub* 
mission  and  on  award ;  and  the  extent  of  the  arbitrator's 
power  must  appear  from  the  submission.  It  is  material, 
tberefare,  to  shew  how  the  submission  was  ma^  In 
the  present  instance^  it  was  made  by  mutual  bonds  hf^ 
'tween  parties  of  three  and  three,  which  bonds  recited 
that  diffinrences  had  arisen,  and  were  depending  between 
one  party  of  three  and  another  party  of  three ;  thoughxthe 
xeciCal  of  the  bond  set  out  in  the  declaradon  states,  that 
diftrences  had  arisen,  and  were  depending  between  all 
the  rix.  The  iccmdition  of  a  bond  may,  perhaps^  be  cpa- 
sidered  an  agreement  in  equity,  birt  there  is  no  instanee 
of  such  a  doctrine  being  held  at  law.  It  may  be  urged, 
however,  that  this  action  is  not  brought  on  the  bond, 
but  on  the  award ;  but  that  comes  round  to  the  sanie 
thing,  for  the  award  can  only  avml  so  far,*  as  it.  is  sup- 
ported by  and  agrees  with  the  submission.  This  is, 
indeed,  an  action  on  an  award,  but  in  all  actions  on 
awards  the  submission  must  be  stated.  The  questlouy 
in  substance^  must  terminate  in  this,  whether  one  of 

two 
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.LSI 9*       tK9  co-obligors  can  eue  the  other  cm  tbfi  bond^  by  which 
they  are  b^und  to  another  ? 

For  the  Plaintiff  it  was  thus  argued.    The  Pliuntiff 

WinvE.  admits,  that  there  are  no  instances,  io  which  one  of  two 
obligors  has  been  permitted  to  sue  the  other^  on  (he 
^  bond  entered  into  by  them  both ;  but  the  obligor  here 
does  not  sue  on  the  bond,  he  sues  on  a  totally  distinct 
cause  of  action;  and  the  question,  herej  is$  whether 
these  bonds  are  not,  at  least,  evidence  of  a  subny^ipn. 
It  was  the  clear  intention  of  the  parties  to  subsiit  |dl 
matters  in  difference  between  all  or  any  of  th^m  i  the 
latter  words  (whidi  are  found  in  the  bond)  graipiMti- 
cally  as  well  as  reasonably,  extend  to  all  disputes  be- 
tween each  of  the  individuals  with  any  other ;  there  ai^ 
no  accounts  between  the  three  and  the  three,  tb^re  i^ 
no  dispute  between  the^hree  and  the  three,  apd  W 
award  could  be  made  between  the  thoee  and  the  thra^ 
The  bond,  indeed,  is  inartificial,  but  the  parties  h«ve 
another  remedy ;  for,  the  submission  does  not  depend 
entirely  on  the  effect  of  the  bond  or  pen9lty,  the  in- 
tention of  the  parties  being  apparent  from  the  ireoital  pf 
the  bond(  It  cannot,  therefore^  be  saidi  that  there  ^ 
any  variance  in  the  pleadings.  The  whole  ft^tonent  ip 
the  (declaration  amounts  tp  a  plain  thopgh  inartific^l 
expression  of  the  real  state  of  the  case ;  namely^  an 
intention  in  all  tjie  parties  concerned  to  submit  to  arhi* 
(ration,  nqt  for  the  purpose  of  having  an  award,  a^  be^ 
twei^n  three  and  three,  but  that  each  individual  should 
have  his  respective  ^ncerns  arranged*  The  bond 
n^fiy  be  laid  out  of  the  question;  anil  though  it  may 
be  diffixiult  to  ^  in  the  bond»  what  was  the  intention 
of  the  parties,  yet,  when  that  has  been  ascertained,  an 
action  may  be  brought  to  enforce,  the  award,  and 
epQUgh  appears  to  sustain  it. 

In  reply,  it  was  urged,,  that  there  beipg  no  rule  pf 

.     Q^urt  between  the  parties,  nor  any  stated  in  the  declar- 

{itipOy  the  submission  could  only  be  taken  from  the  bond. 

The 
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"Piewhpleof  the  Defepclant's  argumef^t  was,  that  ik9  1819; 

submission  was  limited  by  the  afUure  of  the  instnimentt  ^"^^  im/ 

and  that  th^t  in^trumenl  was  ^  bond*     The  parties  ^^ 

might  havfs  submitted  iu  another  way,  but  they  ))ad  not  WmT» 
done  sp. 

^  Cur,  adv.  vtdt. 

The  Judges  ijow  jielivered  tbpir  opiftjpijs  seriatim  ; 

RiCHARpsQif  J.  (afim*  stating  the  pleadings  and  the 
fapts  of  the  case,)     It  seevqs  to  me,  that,  in  this  pase, 
the  ju(}ga)ent  ought  to  be  arrested.     The  ques^pi^  iS|' 
whether  any  contract  qv  cause  of  actipn  exists  betweeif 
the  Plaintiff  and  the  Defendant,  and  it  s^ms  to  mp 
that  none  appears  uppp  this  record.     Thei?e  certainly 
are  authorities  to  ^cw,  that  where,  \n  pursi^f^Dpe  of 
bonds  of  subipissipn,    an   aw^rd  for  the  payment  pf 
racing  is  ma4^>  the  party  is  not  bound  to  sue  i^pon  the 
bop^,  but  that  au  actiop  of  debt  may  be  maintained 
upon  the  ftwai^d*    From  Freem*  4|0.  (i^ipn.))  tJeukiu^m 
V.  4/|5^o»,  frem*  A 15.,  4nd  DiUa/  v.  PolhUly  ^p.  923., 
it  ^^ars  thi}f  suph  on  .action  is  maintainable.     Qi;t  I 
t^  not  aw^v^  pf  4ny  f:a<e,  in  which  it  ht^s  been  held^ 
that  an  aptipn  of  debt  wiii  iio  upon  the  award,  where 
m  aptipn  would  not  alsp  lie  upon  the  bond  pf  subfnis-; 
sipp,     WHat  is  the  bature  of  an  award  ?  An  aiy^rd  is  a 
dfH3|*ee  mode  by  a^udge  or  Judges,  deriving  authority 
fi-pm  the  choice  pf  the  parties.     The  power  of  suph 
Judge  or  Judges  to  dppide,  and  the  duty  incumbent  op 
th^  p^rti^  to  obey  the  decision,   arise  solely  from  the 
pontract  of  submission.     Jn   order,  therefore^  tp  sup- 
port an  action  on  an  award,  the  contract  of  submission 
must  be  proved.     Tho  ^ward   itself  is  no  evidence  pf 
contract,  but,  when  made  in  pursuance  of  &  proper 
submission,  then  the  parties  may  be  said  tp  have  cpnr 
tracted   to   pay  that,  whid)    the   arbitrators,    so  em- 
ppwer€d>  hayi^  by  the  awanl  dircpted  tp  be  paid.   T]ie 
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I^IQ.  mxhmimoa^  then,  being  the  basis  of  &e  action,,  most 
be  exaaiinedi  tov  the  purpose  of  seeing  what  the  con- 
triu^t  i8»  and  by  whom  and  with  whom  it  is  made, 
fai  the  present  case,  there  is  no  evidence  of  sabmission, 
excepting  two  bonds;  by  one  of  which  WirUer  and 
WhiUj  and  one  Munton  became  jointly  and  severally 
bound  to  three  other  persons,  and  by  the  other  bond, 
thc»86  thrfse  persons  became  jointly  and  severally  bound 
to  JfiMfer^  White,  and  Munton.  Unless,  therefore,  there 
cai)  be  inferred  f(om  the  conditiQtn%  some  other  and 
difibreot  contract  from  that  which  is  Expressed  in. the 
oUigtitory  part,  it  cannot  be  said^  that  by,  these  bonds» 
Winter  and  White  are  contracting  parties  witb  eaoh 
other..  Thc^  are  either  joint  and  -several  obljgors,  or 
joint  obligees.  But  to  hold,  that  the  condition  can  in* 
ti*odi]ce  any  new  an4  different  contracf,  s^ms  to  me  lo 
be  extending  the  condition'  beyo(nd  its  proper  office 
twhich  is  to  operate  as  a  de&azance  upon  the  obUgation 
,  bef<Mne  entered  into,  not  to  create  any  new  duty,  or  ex- 
twd  that  which  the  obligor  has  already  taken  upcm 
himself*  In  cases  where  ^..and  jB.  have  joixitly  entenad 
into  a  submission  of  arbitration  with  C,  an  award  fi>r 
A.  alone  to  pay  money  to  C  has  been  objected  to^  but 
holden  good  by  the  Court,  Jihelstmy.Moan,  Com. 
JRep.  546.  Carter  v.  Cartery  1  Vem.  269.  But  the  au- 
thority wiiich  seems  to  me  to  come  nearest  to.  the  pre- 
in&kt  case,  is  in  Brooke's  Abridgmentj  tit.  Jrbitrementy 
pL  44.  There,  after  citing  the  Year  Book,  3  B.  3«  18. 
^where  it  was  held  by  three  justices  in  the  Exchequer 
Chamber,  that  if  J.  N.  and  three  others  put  in  award 
of  W0  P.  all  actions  and  demands  between  them,  the 
arbitrator  has  authority  to  decide  all  joint  matters, be* 
.tween .  them,  and  all  several  mattei?  also^}  he  adds, 
**  Yet  it  seems  clear,  that  the  arbitrator  has  not  autho- 
rity to  determine  or  arbitrate  matters  betweeiji  the  threci 
for  thfi^  are  one  party  against  the  fourth,  but  he.  may 
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deternmie  betWeien  any  oiie  of  the  three  ttdd  ^"feuiflb? 
This  difttinetlon  appears  to  me  to  be  founded  in 'reason 
and  principle ;  for,  otherwise,  a  different  e£Ebct  laJghfr  be 
given  to  the  submission,  and  a  contract  m^ht  be  tet  Jhk 
different  from  that,  into  which  the  parties  by  their  mkh* 
mission  entered.  ^ 


,^J». 


Btmaoud^  J.  This  is  a  motion  in  arrest  of  jud^ 
metit.  The  objection  Vnade  on  the  part  of  the  Defond^ 
ant  is,  that  the  action  of  debt  on  the  award,  canriot  be 
m^tttained  by  the  FhiatiSt  who  is,  With  the  Defendant 
and  another,  an  obligor,  in  one  of  the  btiads ;  and  with 
t^e  -same  persons^  an  obligee  in  the  other  bond,  meiLv- 
Ifioaed  aa  the  'declaratiG^.  It  has  been  cooteiided,  that 
lite  matter,  on  which'  die  arbitrators  have  dacided,»ias 
between  the  Flaint^T  and  the  Defendant^  was  not  Mb^ 
mMted  toitfaeir  decision.  In  the  first  place,  tbgneftMMk 
it  become  necessary  to  see  who  are  the  parties^  and 
what  is  the  fomi  of  the  submission.  Th^  parties  to  <te 
submission  are  the  Pltfntifi^  the  Defisndant,  and  Ofl)^ 
ffWiim  Muntonj  and  Joseph  HoUamsj  TAbnm  KtuM, 
and  Savmel  Paintm.  The  form  of  tiie  snbmisrion  on 
^e  ft^  of  the  Plaintiff,  the  Defendiuit,  and  ilfiiMtof,'J8 
a  bond,  by  which  they  became  jointly  and  sever(i% 
bound  to  HMamSf  Knattf  and  PoitUon^  in  the  penal 
sum  of  2000/. ;  and  on  the  part  o^  Hotjkam^  KMt^  arid 
•Pointon^  they,  by  the  other  bond,  beoame  jmntly  and. 
'severally  bouxid  to  the  Plaintiff,  Defendant,  and'lfti«- 
ion^  in  the  like  sum.  So  that  by  these  bonds,  all  six 
are  severally  bound.  The  next  thbg  to  consider  ii, 
what  is  submitted  to  the  arbitrators?  The  matter  eiAh 
mitted  appears  in  the  redtals  and  in  the  subrtaaoe  iof 
the  conditions.  The  recitals  are,  that  these  ^  persbns, 
(naming  them,)  were  s<Mne  time  then  ago  cencenied 
together  in  trade  and  dealings  as  ship  owners  and  coal 
merdianti^  and  that  divers,  difibepoea  and  .diiptttas 
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hM  flrifleh  Mid  were*  thdft  depending  between   tbefai 
(nanoiog  thete  ell)  with  retfpe^ttb  mieh  trade  ted  deal- 
ing!^ and  accounts  relative  thereto;  and  tfaitt  h  had 
been  agreed^  l^  and  betiri^n  them^  that  oU  acoowUs 
r^laciifte  to  the  iM  trade  and  dealiftgi^  and  all  diKf- 
ences  and  disputes  between  the  said  parliee  witli-  respect 
to  the  same,  should  be  referred  to  Benjamin  Kidman  and 
WMldm  fVeod^  atbitrators,    as  well  on  behdf  of  the 
'Plaihdff,  the  Defendant,  ami  Mutttm^  as  of  the  and 
Ji  HMmnst    T.  Knott,  and  S.  Paintim,  to  orbitfate  of 
and  concerning  ali  such  accounts  and  all  daina,  difier- 
enees,  and  disputes  in  respect  thereto*    It  appears, 
iihen,  by  the  recital^  that  all  accounts  relndve  to  the 
brade  and  dealings  of  the  six  partners  in  their  late  ^nilb 
•and  dealings  as  ship  dwfiers  and  ccial  hnetthaats,  md  lUi 
difikrences  and  di^pitles  between  the  Said  partiesi^'Wilh 
lespeet  to  the  same,  were  to  be  referred.    ISien  fisHosr 
khe  eohditions,  and    they  are,  that   as  well  the  said 
Qtar^e  (the  Plaintiff),    EOmard  (the  Deftndimt),  and 
muhm,  ds  the  said  Jfokefh^  ^bmasi  and  Smmet^  shsll 
obey  the  ^ward  to  be  niade,  **  of  and  conoernfaig  die  said 
trade  and  dealings,  and  all  accounts^  diffdrenee^  and 
disptttes  rektive  thereto^  smd  of  and  cbnoerniB|;  aH 
aetions^  eanle  ^  causes  of  action,  eatts,   daims^i  d#- 
mages^  and  demands  whatsoever,  then  or  at  any  time 
theretofore  had^  made,  mored^  brought^  eomaoieiioed 
or  depending  by  or  between  the  said  parties,  <fr  Mgf 
^  iiem,  with  respect  to  all  or  any  of  the  matters  then 
or  before  agreed  to  be  referred."    These  two  bond^ 
with  their  conditions,  in  cfiect,  form  one  agreenmt 
'Of  submission.     To  avdid  a  gi*cat  expence  it  is   o& 
feotuated  by  two  bonds.     Each  of  the  bonds  arfc  joint 
and  seteral ;  and  properly  so,  because  the  mstters  ane 
joint   atid  severah      The  ttnde  and  dealings  wci«  a 
joint  concern;   bilt^   when  their  accounts   are  to  be 
wdnnd  upi^  tfaeb  interttts  are  not.    li  appeans,  tkM^  on 
At  fiice  of  the  declaration^  that  each  h^  agreed  to  the 
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feferenclf^  affd  thitt  ^eh  has  d  several  ifitet«st  in  dk«  MM, 
stibj^t-inatl^r  of  Ih^  r§f1ereDce.  Fyom  the  tiature  <if  a; 
^Hn&rshij^,  the  aeeoMts  ititt^t  be  between  all^  and  be** 
twc^en  eyerj  of  them ;  and  therefore  they  ngree^  that  the 
ihalteps  to  be  decided  are  aecooiit«  and  difierence^toa? 
ieMgmHkmi9tam^&ft]lum. '  The  third  inatter  to  be  coih 
ridered  i9,  whether  the  aiward  of  the  arbkratore  ia 
avMiiMzed  by  these  bende  and  eoncblione.  Hiqr  havd 
awanited,  th^t the  Defendant,  one bf  the bUJgorain  one 
of  the  bon^,  shaH  pay  to  dnoAer  ef  the  obligors  intbk 
s^nie  bond,  a  sum  of  moneys  which  tbejM^jnd  to  be  the 
Ulanee  du«  from  the  Defendant  ie  she  Phuntifi^  ob  ao4 
iSoimt  of' the  said  piivtnerfehifi  dtalin^'>iiiehii£ng  a  flDiH 
for  i^osts.  Each  ef  the  parties  to  die  beads  hadf 
agreed,  that  Aej  Aould  arbitrate  respecting  all  ao4 
eoants  ef  the  eo«-partnership :  th^jr  eeiid  net  do  tiu^ 
whhottt  taking  into  their  oonslderadte  theaecount  of 
eadi  of  the  fmrtners^  as  it  respected  ^€ii  and^ben^^tf 
ikm.  Seppos^  en  the  resalt  of  the  whole  accontit, 
ilhei^e  had  been  600;«  to  be  divided  between  all  six,  and 

.l^thre^  obligees  in  the  bond,  in  wiiieh  the  PlaintaflPwas 
one  of  the  obligors^  had  each  received  100/;,  and  WUUam 
MunUm^  thfe  third  obligor,  had  also  received  100£;,  and 
the  Defendant  had  received  200/.,  and  the  Plaintiff  had 
received  nothing ;  what  rule  of  laW  or  equity  could  pre* 
vent  the  arbit»ater  from  awardmg  that  the  Defendtet 
Sheuld  pay  the  Plaintiif  lOO;*,  he  having  reeeiTed  IGKM^ 
more  thaii  his  share,  and  the  Defendanto  entitled  to  lOOAr^ 
hdVhig  rieceived  Yiething  ?  The  case  of  CarUr  v.  Qtrter4 
1  Vehh  f99.,  s^flfis  to  me  to  have  a  strong  applicatioa 
te  itbfs  cas6.  Ther^,  Ralph,  Carter  and  Mm  Dimatm^ 
the  ex^utorsef  it/Mdrrd  Carter,  of  the  one  patt^  and 
Ame^  the  widow  of  the  said  Biehard,  of  the  Other 
part^  sabmkted  themselves  to  an  award,  and  enterecl 
into 'a  reeogniaance  for  ttie  performance 'Of  it.     The 

.  aiMcnuidr^  after  reeidng  that  JUikardy  thete8tator»4bad 
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1819.     acknowM^  a  judgmaitof  I(ML  (o  thespid  Ba^  and 
that  Jtme  Carter,  the  terre-Denant,  w»8>  by  reMon  th&re- 
o^  dutarbed  in  her  jointure,  awarded,   that  the  said 
Balph  should  acknowledge  satisfiu:tion  upon  the  jndg- 
BMAt.    In  a  sdrejkdastxk  the  recogaizanee,  the  breach 
atrigned  was,  that  satisftction  was  not  adcnowledged  on 
the  judgment.    Mr.  Holt  contended,  that  the  awtf  d  was 
hrger  than  the  subnussion;  fer,  when  A.  and  J3L  ^rf'  the 
otie  part,  and  C  of  the  oth«r  part,  snfamit  to  an  award, 
Aat  is  a  submission  of  the  diierenees  which  C  had  with 
Am  and  B.  jioiiitly,  or  with  dther  of  them  severaOy; 
but  does  not  stdiiiiit  the  differences  between  Al  waaA  B. 
Now,  in  this  case^  Bedph  had  two  remedies,  one  against 
the  terre-tenant,  and  another  against  Dtavnon,  as  execo- 
tor  otBiduardj  to  foUow  the  personal  estate ;  and,  there- 
fi>re,  the  award  ought  not  to  have  been,  that  satisfiMrtion 
be  acknowledged  on  the  judgment,  but  only  that  the 
land  should  be  freed  and  dischaiged  frcHu  the  judgment. 
But,  after  bearing  Mr.  PMexfen  on  the  other  side^ 
the  Lord  Keeper  and  Mr.  Justice  Leohiz  were  both  of 
opinion,  that  the  award  was  well  made,  and  the  breach 
well  assigned.;  for  that  all  the  parties  concerned  in  the 
judgment  were  before  the  arbitrator,  and  Batphj  who 
made  the  submission,  had  the  whde  power  of  the  judg^ 
ment  in  him,   and  therefore  ordered  judgment  to  be 
entered  on  the  sdrefadasj  unless  better  cause  was  shewn 
to  the  contrary.  The  objection,  in  this  case,  was,  that  the 
reference  being  between  two  of  the  one  part,  and  one  of 
the  other  part,  the  arbitrator  had  no  authority  to  award 
on  the  matter  which,  immediately,  was  between  these 
two;  but,  because  the  person  on  the  other  part  was  dis- 
turbed by  it,  and  they  were  all  parties,  the  award  was  hdd 
good.    Now,  here^  all  six  are  severally  parties  to  the 
reference,  and  all  severally  interested  in  the  subject- 
matter  of  the    reference ;    and  the  arbitrators  were 
aathoriaed  to  settle  all  the  accounts  and  di&raiieas 
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r^tu^  tQ:tii?,.psi^e99bip  depeiidiiig,betweeii*dMni,»  or 
any  pf  tbemu.  If  the  awacd  is  -wttU  mad^  i  4»moe.dl»- 
cam.aQy  oj^^otion  to  tbi»  aotion:  it  k.an>actbn  of  debt; 
on  ibe  award,  for  the  sum.  aw|U!ded  to  be  paid  by  the 
Defepdant  to  tbe.PMnUffi  Tlie  aclion  is  not  founded 
ou  a  contract.  Debt  lies  ontbe  award,  because  tbe 
sut^eot^Pfttter  of  leferepoe  hy  the.awaid  trammiiinirem 
judkakmc  The  award. creates  tbe.diity:  the  party  is 
not.driyeo.  to.an.action  en  the  bond.  I  ooneeiw  it  is  not. 
essential  to  an  action  ^n  an  award,  wheaa  the  snhmisaoa 
is  by  \q^  ttu^t  the  PliMBdff  should  be  able  to  reoover 
the  sim^  9ini  by«ai;i  aaioD^in  the  jbomd.  I aa&  sniia  itia* 
no  where  so  decide*  The  award  is  in  .the  nature  of ~  »< 
judgQiwt.pr  a  d^cwe:  the  .bonds,  and  their  cesiditions^ 
are  oidy  to  be  la9ked.  to^  in  oider  to  see  whether  the 
matter  awarded  is  aiuhoriscd  by  the  agieemant  to  snb» 
mit  £aeh  of  the  six.  has  a^eed  to  a  reference  of  the 
aocQwts  r/e}ati.ve  to,  th«  partnership*.  By. the  condidons 
of  the  two  bpndss  thcyare  U>  perform  theaward  genecally, 
reqpeoUqg  theaccounts^  difFerenoes,'d]sputes»&c.  between 
the  parties,  ori  3^y  of  them ;  and,  if  i^  was  nenessaiy  so 
to  contend,  which  I  coivseive  it  is  not^  I  think  an  action 
might  be.brougjbt  on  the  bond  in,  which  the  Plaintiff  is 
obligor,  ^y  the  oUigees.in  that  boK^d^  against  the  Defend- 
ant, for  not  paying  to  the  Plaintiff  the  mcmey  awarded 
to  be  paid  to  him  by  the  Defiendan^  I  am  of  opinion, 
thai  the  rule  for  arresting  the  judgment  must  be 
discharged! . 


l«19i 


Paml  J«  It  has  been  truly  observed,  that  it  is  paisip 
ftti  for  the  Court  to  give  a  judgment  upon  strict  l^al 
and  tenhninal  objections  against  the  real  justice  of  the 
case;  but  one  must  ever  be  pleased,  whoi,  giving  effect 
to  what  justice  requites,  will  violate  no  mleof.law. 
Firsty  as  to  the  motion  for  leave  to  enter  a  nonsuit^  upoa 
the  gKoan^  crf'a  variance  between  the  bond  provedf .  and^ 
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that  stated  oh  the  tutti  oP  the  declaratioii ;  fbr  that  M 
the  dtekrationi  in  recitiiig  the  conditioli,  it  is  stated  aft 
if  divets  difi^reiifces  and  disputes  had  existed  between 
all  ihb  Ax  t  whet^asj  in  the  Condition  of  the  bond  itself 
it  is  stated  as  if  the  diputes  had  arisen  between  the  three 
obligoi's  in  th^  one  bond,  and  the  three  obligees,  and 
liot  betwifeti  the  six.  It  is  to  be  observed,  that  as  the 
aetion,  here^  is  not  upon  the  bond  itself,  the  stating  it  is 
(Ally  nihtter  of  ittduc^ent,  whieh^  I  admit)  it  Is  naot^ 
Oatj^  to  do^  in  of^er  to  shew  that  the  arbitrator  had  jn* 
risdietion.  But,  it  seems  to  me,  that,  here,  it  is  stated 
with  sufficiait  precision ;  for  it  is  Irue^  that  all  six  agreed 
to  irefe^  and  though  three  were  bound  to  three,  and 
were  therefore  in  the  bond  dbUged  to  be  called  the 
dbove-nameif  yet,  as  the  whole  six  agreed  that  ill  the  ae* 
Gdtmts  should  be  referred,  it  teemft  to  me  no  taritfiee 
that  they  did  not  set  oiit,  in  what  way  and  form  the 
parties  Were  bound  to  each  other.  Hie  main  question 
is  upon  th^  arrest  Of  judgment,  because^  it  is  said,  the 
award  is  not  justified  by  the  snbitdssion.  I  admit  ail 
action  could  not  have  been  brought  on  the  bond  by  the 
present  Plaintiff  against  the  Drfandant,  because  both 
are  obligors,  and  one  obligor  cannot  sue  another ;  but 
here  the  action  is  upon  the  award,  whidi  I  admit)  also^ 
must  be  justified  by  the  submissicm,  and  which,  in  this 
case,  I  cotitend,  it  is^  What  has  the  arbitrator  done  in. 
this  ease?  He  has  taken  the  partnership  account,  and 
in  the  course  of  that,  finds,  that  the  Defendant  owed  the 
Plaintiff  a  given  sum  of  money,  and  the  Plaintiff  owed 
the  Defendant  a  given  sum^  and  dedncts  the  one  from 
the  Dtheri  and  awards  the  balance  to  the  Plaintifi^  to 
whom  the  larger  sum  was  due.  Is  not  this  most  equit* 
Me  and  just?  It  is  difiicult  to  point  out  any  other  mode 
by  which  a  partnership  account  could  be  taken.  It 
consists,  graerally,  dther  of  the  sums  due  from  or  to 
the  partnership  to  and  by  the  world  at  laifej  or  «f 
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monies  reeehred  more  than  the  share,  and  monies  ad?* 
vanoed  taore  than  the  share  amongst  the  partners  them* 
sdves.  Was  this  latter  what  they  meant  to  refer  ?  Look 
at  the  declaration,  and  the  conditions.of  the  hpiids  as 
recited  in  the  declaration,  to  learn  the  intention  of  thf) 
parties:  ^<  That  whereas  the  six  parties  had  been  con? 
oemed  togedier  in  trade  and  dealings  as  ship-owners  and 
ioal-merchants,  and  divers  disputes  imd  difference^  had 
ariten,  and  were  then  depending  between  them  with  ire? 
qiect  to  such  trade  and  dealings,  and  the  acounts  X0^ 
latiog  thereto ;  and  thereupon^  heretofore^  and  whiLlI 
such  differences  and  disputes  were  depending  it^y  en» 
feered  into  bonds,  Plaintiff,  Defendant,  and  Muniaih  to 
HdlamSf  XhM,  and  Potnton,  binding  themselves  jolptljf 
and  severally  to  ri>ide  the  award."  The  condition  is 
then  recited,  that  the  six  were  some  time  ago  concerned 
together  in  trade,  and  dealings  as  ship-owners  and  coat* 
merchants,  and  thut  divers  diUbrences  and  dilutes  i^ 
arisen  and  were  then  dependipg  between  the  said  sin^ 
inih  reiqiect  to  such  trade  and  deaIiQgs,'aiid  the  accounts 
relative  thereto  t  and  recitingi  that  it  had  been  agre^  by 
and  betwe«i  the  six,  that  all  accounts  relative  tp  the 
smd  trade  and  dealings,  and  all  differences  and  djsput^ 
b^ween  the  said  parties,  with  respect  to  the  same,  should 
be  referred^  &c.  Then  the  bond  is  cpnditioped  tp 
stand  to  obey,  &c«  the  award  of  and  conceruing  t)ie 
•aid  trade  and  dealings,  and  all  accounts,  di£l&rencef, 
and  disputes,  relative  thereto^  and  of  and  concerning  ^ 
actions,  &c.  by  or  between  the  said  parties,  or  any  qfihaa* 
Now  it  does  seem  to  m^  that  words  can  hardly  be  oqa- 
ceived  stronger  than  these^  to  prove  the  clear  ii^tent  of 
the  parties  to  refer  every  thing  relative  to  their  former 
Irade,  and  all  accounts  relative  thereto.  But  the  De- 
fendant's contention  would  go  to  shew,  that  when  he 
«sed  the  term  ^  all  accounts,"  he  only  meant  <^  some 
acooQnts»"  and  not  aU*  What  were  they  ?  It  could  pot 
Bb  2  be 
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1819.       be  any  accounts  prospedivefy  s  for  the  conditioa  ex- 
pressly speaks  of  time  past,  and  time  past  only,  that  they 
had  been  in  partnership,  and  that  differences  had  arisen 
respecting  the  account     But,  it  is  said,  it  was  only  in- 
tended, that  the  arbitrator  should  take  the  joint  account 
with  all  the  world  (though  that  is  no  where  refierred), 
and  the  account  which  might  subsist  between  the  three 
on  the  one  side,  and  the  three  on  the  other.    But,  I 
should  be  glad  to  ask,  as  was  asked  by  my  Brother 
LenSi  how  could  there  be  a  joint  account  between  the 
three  and  the  three?  and  to  this  no  satisfactory  answer 
is  or  can  be  given.     If,  then,  this  was  only  to  take  the 
accounts  between  the  three  and  the  three,  and  there  can 
be  no  such  accounts  ;  and,  if  the  public  accounts  of  the 
partnership  with  their  customers,  debtors, '  or  creditors^ 
are  not  in  question,  the  whole  of  this  proceeding   is 
merely  waste  paper,  nugatory,  and  void.   But  it  becomes 
the   Court  to  see,  if  they  cannot  find  out  a  sensible 
meaning  for  the  parties,  consistently  with  the  language 
used,  and  not  contravening  any  rule  of  law.     In  all 
cases  of  arbitration,  the  intendment  is  to  make  peace, 
and  to  put  a  perfect  end  to  the  controversies  that  may 
be  in  question ;  and,  therefore,  there  is  to  be  a  reason- 
able construction.     Now,  here,  the  only  controversies 
must  have  been  the  accounts  relative  to  the  trade  and 
dealings  inter  se.     Nothing  is  more  common,  than  that 
one  partner  draws  out  a  larger  sum  for  his  family,  than 
another.     One  partner  of  the  six  is,  perhaps,  a  glazier 
on  his  own  account,  and  lie  works  for  the  trade ;  an- 
other is  a  baker,  and  supplies  the  ship  with  bread.    Ac- 
counts hufusce  generis   must  have  been  the  object  of 
reference,  for  no  other  could.     How  could  it  be  in- 
tended to  confine  it  to  three  and  three,  when  the  words 
<*  between  the  said  parties  or  any  of  them"  are  found  ? 
The  words  **  or  any"  must  mean  the  parties,  or  any 
of  them  individually ;  if  it  had  been  intended  conjunct^ 
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ively^  it  must  and  ought  to  have  been  differently  ex-  1819. 
pressed.  No  authorities  were  referred  to  at  the  bar, 
and,  certainly,  there  is  great  paucity  of  decision  on 
this  point.  Indeed,  there  is  no  precise  authority,  pro- 
bably, because  before  this,  there  never  was  so  bungling 
a  piece  of  machinery  introduced,  with  a  view  to  settle 
difierences ;  for  I  will  not  suppose,  that  any  professional 
man  meditated  the  great  evil,  that  this  attempt  to 
arrest  the  judgment  is  ciilculated  to  produce,  more 
especially  if  the  attorney  applying  for  this  rule  himself 
prepared  the  instruments.  But  the  researches  of  the 
G>urt  have  proved,  that  authorities  asT  to  the  prin- 
ciple are  not  entirely  wanting.  In  Butler  v.  Wigge^ 
1  Sound.  65.,  which  I  quote  not  for  the  case,  but  for 
the  principle,  which  is  well  expressed,  the  action  was 
debt  on  the  bond,  and  there,  the  Court  held  the  con- 
dition good,  though  not  so  properly  expressed  as  it 
should  be;  but,  they  said,  that  any  words,  by  which 
the  intention  of  the  parties  can  appear,  are  sufficient 
to  make  a  condition  of  an  pbligation.  The  construction 
contended  for  by  the  Plaintiff  does  not  seem  to  me  an 
iota  stronger  than  the  construction  put*  in  the  following 
cases.  In  the  2  R.  B.  1 8  B.,  in  the  year  books,  is  this 
case.  By  Hussey,  Fairfax,  and  Caiesbyj  Justices  in  the 
Exchequer  Chamber.  If  three  and  another  man  submit 
themselves  to  the  award  of  one,  of  all  debts  and  demands 
between  them,  who  hath. power  by  this  to  make  an  award 
of  matters  which  all  the  three  have  against  the  foUrtb,  or 
any  matter  which  any  one  of  the  three  hath  against  the 
fourth,  or  any  matter  which  any  of  the  three  hath 
against  the  other ;  and  if  he  award  that  one  of  the  three 
shall  give  something  to  the  fourth,  and  that  the  other 
two  shall  go  quit;  and  where  he  finds  that  the  fourth 
owes  to  one  of  the  three  twenty  shillings  which  he 
awards  to  be  paid  to  him,  and  that  he  owes  nothing  to 
the  other  two,  and  doth  therefore  award  that  he  shall 
be^uit  against  them,  this  is  a  good  ^ward.;  Justice 
3^  9  Houghton 
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Hm^ktfm'  quotes  this  case  with  approbation  in  8  J3«l- 
strode,  65.,  and  adds,  <'  Being  in  case  of  an  arbitramenti 
iHiidi  is  by  intendment  of  law  to  make  peace,  and  to 
put  a  perfect  end  to  matters  in  controversy ;  and,  there- 
Ibre,  in  maintenance  of  such  awards,  a  reasonable  ooa« 
struction  is  to  be  made  of  them."  Now  except  for  tha 
words,  '*  or  any  matter  which  any  of  the  thrjee  hath 
against  the  other,''  which  may  admit  of  doubt,  and 
which,  if  they  were  supposed  to  go  the  length  of  this 
case,  would  be,  I  admit,  a  mere  obiter  dictum^  I  only 
quote  it  for  the  principle  and  not  for  the  case  itsdf. 
In  1  RoWs  Abridgment^  S46.  pi.  5.,  it  is  said,  "  If 
A^  and  B.  of  the  one  part,  and  0.  of  the  other  part, 
sdbmit  themsetves  to  the  award  of  «7.  S.  of  all  matters 
i)etween  them,  J.  8.  may  make  an  award  of  any  matter 
betwecii  A.  solely  and  C,  though  B.  has  nothing  to  do 
with  it,  for  tile  submission  shall  be  taken  distributively. 
Adjndged  on  detnurrer  between  Arnold  and  jPak^  Mick* 
9  Car.  in  B.  R/*  Now  upon  that  case  I  should  ha?e  ' 
^d,  and  I  tliink,  with  much  shew  of  reason,  that 
the  matters  referred  were  only  those  between  A.  and  A 
jointly  widi  O.,  and  not  those  which  A.  bad  in  his  own 
Tight  with  C. ;  and  yet  the  Court  went  from'  the  words 
used,  and  held  it  to  be  an  authority  for  a  distributive 
award.  But  this  case  in  Roll  has  been  suppovt^Bd,  and 
put  out  of  all  doubt  by  the  case  of  Aihelston  ▼•  MooUj 
ai^  Willis,  in  Com.  Jfep.  647.  On  a  motion  for  an 
attachment  for  not  performing  an  award  made  pur- 
suant to  a  rule  of  Court,  it  waa  objected,  that  the  awaid 
was  void,  for  the  submission  was  of  all  matters  between 
th«  parties  (without  saying  between  them  or  eithsr  of 
them),  so  as  the  award  be  made  of  the  premises' by  suth 
A  day.  But  the  award  is,  that  the  Defendant  fViUis 
should  pay  a  sum  of  money  due  by  him  to  the  Plaintiff. 
As,  therefore,  the  submission  must  be  understood  of 
joint  demands  which  the  Plaintiff  had  against  the  De- 
(todants,  this  award  of  •  several  d«U  from  one  of  ^h0m 

pnl^r, 
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ObIjti  i9  Q9t  withia  the  submiMion*  But  it  was  not 
»1(qw^;  for  ft  fiubmission  of  several  persons,  pf  a)1 
matters  ia  4iffer^nce  between  them,  \papqfU  a  sub- 
mission of  all  matters  th^t  either  had  a|pi|nst  the  otb^r 
jointly  pr  severally.  To  this  may  be  added  Carter  Vf 
Carter^  I  Vem.  259*9  which  I  do  f^ot  quote  at  lengths 
because  my  Brother  Burrough  has  done  so ;  but  which 
goes  to '  shew,  that  as  the  object  is  to  make  peace, 
and  to  put  an  end  to  litigation,  the  submission  is  to 
have  a  reasonable  construction.  If  the  marginal  note 
were  to  be  taken  into  consideratipUi  yis*  that  such  an 
award  was  not  only  to  decide  all  matters  between  A* 
and- it.  jointly  or  separfitely  with  C,  but.  also  all  nl^i^ 
ters  between  A*  and  ff.^  it  would  decide  the  question  > 
but  I  dottli>t  whether  the  case  itself  warrants  this  notOt 
Howev^,  it  sbev^  the  senses  if  this  npte  was  his»  of  a 
very  cQusid^f^bl^  v^w^  at  tbftt  tim^i  (one  whom  I^ord 
I($mfoft  f t^t^  to  be  one  of  the  ablest  men  in  his  pro** 
fession,  thoug)i  his  nq(es  ^re  sotn^times  loose,)  and  pro- 
bably of  tl|e  pfofessipn  also,  for  Mr.  Peere  WiUiawu 
an4  Mr.  Jiifelpojth  were  the  editors,  and  probably  thp 
author^  of  th#  marginal  notes.  Upon  the  wholp,  eon? 
sidering  ti^^t  the  three  have  no  subject  of  dispute  with 
the  three^  eipd  thf^t  the  parties  me^mt  to  submit  their 
iDdivi^aal  dispute  ^pd  thinking  that  cqpstruption  majr 
iairly  b^  w4^  ^^9V^  the  condition  pf  the  bond  itself,  I 
pm  of  ppinion  that  the  awar4  sufficiently  pursued  the 
subpij^ion,  pnd  that  the  judgment  cannpt  be  arrested. 

Dai^ah  C.  J.  This  case  has  been  so  fully  discussed 
by  my  J[earne4  Brothers  thpt  I  shuU  content  myself  with 
saypg  th^t  I  consider  this  submission  as  a  submission 
of  all  matters  in  dispute  between  the  six  parties  indir 
vidually,  and  that  the  award  has  properly  carried  into 
effect  the  plgept  of  that  submission. 

Rule  discharged. 


WiNTWl 
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As  to  the  rule  to  shew  cause  why  the  verdict  should 
not  be  set  aside  and  a  nonsuit  entered,  all  the  Court 
agreed,  that  there  was  no  variance  between  the  bond 
produced  in  ei^dence  and  the  bond  stated  in  the  declar- 
ation ;  and  that  t^e .  rule,  therefore,  as  to  that  part, 
should  be  discharged. 


jftm^o.  Swain  v.  Mouland,  Esq. 

Where  goods    HPHIS  was  an  action  in  debt  against  the  Defenda»t  as 

ed  under  a  sheriff  of  Kent^  for  money  had  and  received  by  him 

/eri/aaajy      to  and  for  the  use  of  the  Plaintiff.     The  Defendant 

wM     ^^r.  P^^*^®^  ^^^  debety   whereupon  issue  was  joined.      The 

dajj  and  the     Cause  was  tried  before  Dallas  C.  J.,   at  the  London  sit- 

remainder  on    tings,  after  Michaelmas  term,  1818,  when  a  verdict  was 

^ifftdiit  i  an 

extent,  tesM    found  for   the  Plaintiff  for  409/.  iSs.,   subject  to  the 

on  the  Moum  opinion    of   the    Court    on   the    following    case*    In 

iJ^'the*''"'  ^^^ugustj    1817,  John  Sage  and   Thomas  Pomfretj  bang 

iheriff 'f  hand  indebted  to  the  Plaintifi^  executed  a  warrant  of  attorney 

at  fix  o'clock,  for  800i,  with  a  defeazance  for  the  payment  of  400/. 
had  been  de-^  and  interest,  on  the  14th  November  following.     The 

fivered  to  the  Plaintiff  caused  judgment  to  be  entered  upon  such  war- 

^"dA  "**  rant  of  attorney;  and,  on  the  same  day,  a  writ  of  jS?ri 

received  by  facias^  tested  on  the  25th  June^  1817,  returnable  in  eight 

theiheriff:  j^ys  of  St.  Martin,   and   indorsed   to  levy  409/.  185., 

execution  was  besides,  &c.,.  issued  upon  the  judgment  against  the  said 

executed,  and  J.  S.  and  T.  P.,  directed  and  delivered  to  the  Defendant, 

^oisniShSe  ®*®^®^^^     '^^^  Defendant,  as  sheriff,  granted  his  yar- 

Jleri  facias  rant  on  the  above  writ,  on  the  said  1 4th  November ;  and 

^^  T**-ff^  ^^  ^^  following  day,  being  Saturday^  the  15tli  Novem- 

inanactionfor  ^'  entered  and  seized  the  goods  and  chattels  of  J.S. 

money  had  and  and  T.  P.,  and  began  to  sell  the  same;  and  having,  on 

mow  levied     ^^^  ^^^  ^^^  P^^'  ^^  ^^^  ^^^  goods  and  chattels,  viz. 
imdec  thento  to  the  amount  of  146/,  3^.  5^.^  continued  such  sale  by 

disposing^ 
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dkposiiigy  inlikemamiers  of  theremaindery  on  MtnuU^  1819. 
the  17th  of  the  8ame  month ;  and  all  the  goods  and 
chattels  so  seized  and  sold  were  moved  oflp  the  pr^ 
mises  of  J.  &  and  T.  P^  on  the  17th  Naoember^  before 
twelve  o'clock  of  that  day,  by  the  respective  buyers 
thereof  who  paid  for  the  same  at  the  time  of  removing 
the  goods.  Some  days  after  such  removal  and  payment, 
the  Defisndant,  as  sheri£^  was  called  upon  to  pay  over 
to  the  Plaintiff  the  money  levied  under  the  writ,  which 
he  refused  to  do;  and  upon  being  afterwards  ruled  to 
return  the  writ,  he  returned,  <<  That  by  virtue  of  the 
<<  writ,  he  did  levy  and  receive  the  sum  of  41S2..161., 
^<  which  money  then  remained  in  his  hands.  And 
<'  further  returned,  that  after  the  execution  of  the  writ, 
*<  viz.  on  the  ll^lfaoember  then  last  past,  his  Majesty's 
<*  writ  of  extent  tested  the  same  day,  was  delivered  to 
<<  him  against  the  goods  and  chattels  of  T.  P.,  and  one 
<<  W.  Sage^  for  the  sum  of  I36R  16s.  5d.i  and  that, 
<^  on  the  26th  Naoember^  a  certain  other  writ  of  extend 
*<  tested  the  22d  November^  was  delivered  to  him  against 
<<  the  goods  and  chattels,  8cc.  of  J.  &,  in  the  writ  of  Jleri 
*^  facias  mentioned,  for  the  sum  of  ISSlL  ISs.  Bd. ;  and 
*<  that,  in  obedience  to  the  said  writ  of  extent,  he  had 
<*  taken  inqaisitions  thereon,  a  copy  whereof  was  to  the 
<^  return  annexed.  And  further  retbmedj  that  J.  S.  and 
^  T.P.  had  not  nor  had,  either  of  them,  any  goods  or 
''  chattels  in  his  bailiwick,  (save  and  except  the  goods 
*<  and  chattels  seized  by  him,  under  and  by  virtue  of  the 
<<  writs  of  extent,)  whereby  he  could  cause  to  be  levied 
<^  the  debt  and  damage  in  the  writ  o( Jleri  j'acias  m&t^ 
<'  tioned,  or  any  part  thereof."  Then  followed  the 
inquisitions  taken  under  the  extent,  both  which  inqui- 
sitions, after  stating  what  elEscts  J.&  and  T.P.  were 
possessed  of  on  the  17th  November^  and  the  10th  of 
December^  (the  day  of  taking  the  inquisition,)  found, 
that  by  virtue  of  a  writ  of  ^i  /ados  issued  out  of  the 

CPWrt 
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CMrt  of  CommoB  P1m0  at  WniminMr^  agMaal  titt 
goods  ud  chattelB  of  J.  &  and  71 P.^  retainable  in  eight 
di^  of  iSkiUkr^  Mid  endorsed^  ^^Levy  4091.  16j.» 
beaidos,  ftc.,''  the  sum  of  418/.  7f  6ii.  waa»  on  the  day 
and  year  aferoaaid,  and  on  the  day  of  taking  the  int 
qoiritioti)  remaining  in  the  himda  of  the  sheriff;  allwhidi 
goods  and  diattrisi  &C.5  the  sheriff,  on  the  day  of  tajdng 
the  anqoisition,  had,  by  virtue  of  the  writ  thaminto  an^ 
nexed,  seieed  and  taken  into  his  Majesty's  hands;  and 
further^  found  that  the  said  JI  ^  and  71 JP.  had  <niit|  cm 
the  day  in  the  writ  irf*  extent  mentionfld,  niw  at  any  Itsae 
Since,  any  lands^  &e.  or  goods,  other  than  as  therein* 
before  was  mentioned,  within  his  baiUwick»  that  oolild  be 
extended,  seized,  or  appraised*  The  iboncgr  so  levied,  by 
the  said  Defendant  as  sheriff,  under  the  wtit  ofjlarifaciasi 
wfiA  again  demanded,  and  the  Defaidant  agwi  xefused 
to  pay  the  same  to  the  Plaintiff.  The  writ  of  eiUent  was 
issued  on  the  17th  NavenUwy  and  tested  on  the  same  day, 
but  not  received  by  the  dieriff  until  six  o'clock  in  the 
evening  of  that  day*  If  the  Court  should  be  of  opinion 
that  the  Plaintiff  was  entitled  to  maintain  the  aetkm, 
then  the  verdict  was  to  stand  for  the  sum  pf  409L  18f«; 
but  if  the  Court  should  be  1^  opinion  thitt  the  aetion 
could  not  be  maintained^  then  a  nonsuit  was  to  be  entered. 


Coflof  Seijt.  for  the  PlaintilE  In  cases  like  the  pre^ 
s6nt,  the  distinction  always  taken  ii^  jwhether  or  no  the 
pi<operty  has  been  altered,  Bax  v.  Cottm  (a),  Gbeper  v. 
Chithf  (d).  Rest  v.  W€U$  and  JOnuit  (c),  Here^  the  pro- 
perty was  altered  by  the  sale,  before  the  writ  of  extent  was 
deUvered  to  the  sheriff;  and  the  •  goods  being  sold,  the 
sbef iff  holds  the  money  in  trust  for  the  PhuntifE  The 
principle  seems  established  by  analogy  to  cases  of  bank- 
ruptcy.    Between  the  act  of  bankruptcy  and  the  assign* 


(a)  P^rker^  IJ^.         {b)  i  Burn  %(h 


(r)  16-80/^,  a;?. 
ment 
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went  of  Ibe  bankrupt's  effect!)  there  is  no  charge  of       1819. 
property  as  against  the  crown;  but  by  the  assignment 
the  prt^rtj  is  altered^  and  a  crown  writ  tested  after  the 
assignment  comes  too  late*    The  case  of  iBrr  v.  ffWU 
mnd  AUwuitt  has  been  recognised  by  a  late  deeistop  ii^  the 
Exchequer,  and  tb^  principle  respecting  the  alteralaao 
(^property,  fully  oopfirmed*  It  may  bp  uiged,  in  the  pre- 
sent casci  that  the  writ  of  extent  jssiml  on  Ihe  same  day 
in  which  part  pf  the  goods  were  soid^  and  that^  in  law, 
there  is  no  fraction  of  ^  day.    Generally  speaking)  if  twtf 
writs  issue  the  same  day,  the  king^s  must  hare  priori^  i 
*bat  her%  th^  goods  were  sold  and  paid  for  before  twelve 
o'docli^  find  the  extent  was  not  delivered  to  the  sheriff 
tlUsix.    The  case  does  not  say^  that  the  writ  of  e3&tent 
W4S  tpsted  or  issued  before  twelve ;  and  the  moment  the 
^pri^erty  is  transferred  by-  sale^  the  mcNiey  arising  famsk 
the  «ale  belongs  to  the  party  ^sr  whom  thb   goodt 
ere  <Hild» 

Ijgn$  Serju  for  the  Defendant*  If  the  money  produced 
by  the  sale  tx>  the  party's,  there  is  no  difficulty  in  the 
case ;  but  the  whole  argument  is,  whether  or  no  this  is 
SQ ;  and  the  PefiBadant  contend^  that  every  thing  is  in 
progress  till  the  money  is  actually  delivared  to  the  fimtyw 
If  so,  the  king's  writ  is  in  time,  if  it  intervenes  aA  any 
period  before  the  entire  completion  of  the  execution  by 
the  delivery  of  the  money  to  the  party.  In  cmnmon 
cases,  where  the  crown  does  not  interv^e^  undoubtedly 
the  mon^  must  be  paid  over  to  the  party ;  but  it  is  very 
qiiestiooable  whether  the  action  for  fnoney  had  and 
l^ec^ived,  is  the  proper  mode  of  compelling  the  sheiiff 
to  do  this.  Where  money  is  levied  by  distress  by  one 
who  has  no  right  to  distrain,  an  action  for  money  had 
and  received  will  not  lie  for  him  who  haa  the  right  tp 
distrain :  the  money  levied  was  never  his;  end  in  eases 
like  the  present,  the  money  is  received  by  the  sheriff  £9r 
th^  im  of  the  pany  who  shall  wgijpt^f  to  be  iditimitilgr 
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entitled.  It  is  in  the  custody  of  the  law,  in  the  hands  of 
the  sheriff  OS  sheriff,  to  be  thus  eventually  disposed  o^ 
and  is  never  the  money  of  the  party  till  actually  delivered 
to  him.  The  goods  diq>osod  of  in  execution  are  never 
the  property  of  the  Plaintiff,  but  of  the  Defendant  in 
eacecution;  and  though  by  sale  the  property  in  them  is 
altered  for  some  purposes,  (as  towards  the  purchasers, 
who  would  not  buy  unless  it  were  so,)  yet  they  never 
become  the  property  of  the  Plaintiff  in  execution,  unless 
he  buys  them  himself  and  consequently  the  money  pro- 
duced by  them  cannot  be  his,  till  the  law  vests  it  in  him 
by  actual  delivery :  till  such  delivery,  he  has  no  more 
than  a  chance  of  the  money,  and  this  chance  cannot  en- 
title him  to  sue  in  an  action  for  money  had  and  received. 
The  money  produced  by  the  goods  cannot  be  distin- 
guished from  the  goods  themselves ;  and  if  the  Plaintiff 
has  no  title  to  the  goods,  he  has  none  to  the  money. 
The  king's  writ  coming  to  the  sheriff's  hand  before 
execution  executed  by  delivery  of  the  money  to  the 
Plaintiff^  comes  before  the  property  in  the  money  is 
altered,  and  the  king  must  be  preferred.  It  is  decided 
by  JZftr  v.  WMs  and  AUnuti^  and  that  case  has  been  con- 
firmed by  a  late  decision  in  the  Exchequer,  that  the 
extent  is  in  time,  if  delivered  at  any  moment  before  exe- 
cution executed,  though  after  delivery  of  the  subject's 
writ  to  the  sheriff.  How  can  the  execution  be  said  to 
be  executed  before  the  money  raised  is  paid  over  to  the 
party?  The  party  is  often  obliged  to  apply  to  the 
Court  to  compel  the  sheriff  to  pay  the  money  over, 
which,  of  itself,  shews  that  the  execution  is  not  executed 
till  such  payment  over*  The  application  to  Che  Court  is 
a  common  and  proper  mode  of  proceeding ;  and  whether 
or  no  an  action  for  money  had  and  received  is  also  a  pro- 
per course  of  compelling  the  sheriff  to  pay  over  the 
money,  is  the  very  question  now  in  dispute.  At  all 
events,  there  is  no  fraction  of  a  day  inlaw;  and  the 
Idng^s  writ  baying  b^en  delivered  b^or^.the  expiration  of 
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thi9  Monday^  he  is  entitled  to  the  produce  of  all  the  1819. 
goods  sold  on  that  day,  at  whatever  hoar  the  writ  might 
have  been  tested.  The  learned  Serjeant  cited  Bea  v. 
Earl  (a),  to  shew  the  priprity  g^ven  to  an  extent  against 
assignees  of  a  bankrupt;  and  JBea?  v.  B0ix>dag€ib\  ix> 
shew  the  priority  given  to  it  against  an  extent  in  aid. 

Copk^f  in  reply.    It  has  been  rq)^tedly  decided,  that 
an  action  for  money  had  and  received  will  lie  against  the 
sheri£^  the  moment  he  has  levied  money  under  an  execu- 
tion.   This  is  an  action  of  the  most  common  occurrence^ 
and  the  propriety  of  bringing  it  appears  to  have  been 
admitted    in     Thurston  v.  Mills  {c)  /     Perkifwm  '  v. 
QOford  {d)j  MUdmay  v.  Smith  {e)^  and  1  Saimd.  343., 
are  to  the  same  ^ect    With  respect  to  the  distinction 
.between:  the  goods  sold  on  Saturday  and  those  sold  on 
.Mondmfj  the  latter,  as  well  as  the  former,  were  sold  be- 
fore the  delivery  of  the  king's  writ,  and  the  hour  of  its 
teste  is  not  stated.    Here,  therefor^  there  was  no  con- 
currence of  writs ;  and  it.  is  only  where  two  writs  concur, 
that  the  king's  has  a  priority,  not  where  it  comes  after 
the  execution  of  the  subject's  writ    In  the  case  of  Ike 
'  Jttomey^General  v.  Capeli  (/),  it  was  held,  that  an  extent 
.would  be  barred  by  an  assignment  of  a  bankrupt's  pro- 
per^, though  not  by  the  conmiission  of  bankru^  In  The 
.  Kif^  V.  Batodttge  {g\  both  proceedings  were  at  the  suit 
of  the  crown;  and  in  The  fUngy.  Earl  {h\  the  assignees 
had  only  taken  possession,  without  proceeding  to  an 
actual  sale^  as  the  sheriflEs  did  in  the  present  instance. 

^  Cur.  ado.  vult. 

(a)  Parker,  33.  {e)  S  SauTul.  344* 

(b)  Bunb.  s8s.  (/)  %  Sbo(tv.  4So. 
U)  16  Sojtf^S*.  ig)Buni.%9%. 
{J)  Cro,  Car.  539.  {if)  Parker,  33. 
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Dallas  C.  J.  sow  delivered  the  judgmeilt  of  the 
Court. 

This  is  an  action  in  debt  for  money  bad  «nd  re* 
teivedi  tried  before  me  at  the  GuildhaU  sittings  after  last 
Miehaelinas  t^rm^  when  a  verdict  was  fonnd  for  the 
Plaintiff  for  409/.  13^.^  upori  a  taae  which,  in  sabstattce^ 
states  the  following  facts :  On  the  14th  Naoember,  1817, 
a  writ  of  Jhrijbcias  issued  on  a  judgment  obtained  by 
th6  Plaintiff  agtlinst  the  ^oods  and  chattels  of  Jatm 
Sage  and  Thtmai  Pmfret  for  the  ram  of  8002.  On  the 
tfi^t  dAy,  Saturday  the  15th,  the  sheriff  altered  and 
seized^  And  sold  part  of  the  goods,  to  the  amount  of 
1461;  9^;  5dL  And  bn  Monday  the  1 7th,  by  twelve  o'dodi 
ttn  that  dAy^  hfe  sold  the  remaining  part  of  the  goods; 
and,  after  they  had  all  been  delivered  and  removed,  but 
While  the  money  remained  in  his  bandd,  a  writ  of  extent, 
ti^t^the  17th  of  ^cwMft&^,l.e.thedayof  snchsale^iik^ 
delivered  to  the  6heriff^  who,  thereforei  refused  to  pay 
chrer  the  MiUi  to  jrfeceived  to  the  Plaintiff,  to  recover 
Wbieh  this  action  Wa«  brought. 

It  is  not  neeeMtty  to  say  «iy  thing  as  to  the  general 
question,  whether  the  king's  writ  of  extent  is  to  have 
^otity  over  the  writ  of  Uie  sulgeet,  though  tested  or 
dtflivered  on  a  later  day,  while  the  goods  iifiied  re- 
inain  unsold  in  the  sheriff's  hands;  for,  here  fbe 
good§  were  sold  and  the  money  received ;  And,  Aere- 
fare,  the  question  is,  whether,  after  sale  and  the  goods 
being  converted  into  money,  such  money  remainiflg 
with  the  sheriff  is  the  property  of  the  crown  under  Ae 
writ  of  extent,  or  of  the  Plaintiff  .under  his  execution. 
And,  first,  it  will  be  necessary  to  distinguish  as  to 
time.  The  writ  of  extent  was  tested  on  the  17th,  but 
delivered  aftex*  the  sale;  part  of  the  goods  were  sold  on 
the  15th^  i.  e.  before  even  the  teste  of  die  writ  of  ex- 
tent; and,   as  to  the  sum  produced  by  these,  it  has 
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•caroeljr  been  coataidMl  that  the  orowik  Is  entitlad;  1819; 
which^  however*  wcMild  go  to  proportion  only:  but^ 
wilk  respect  to  the  latter,  it  is  said,  that  inasmuch  as  In 
point  of  law  there  can  be  no  fraction  of  a  day»  the  writ 
of  atent  being  tested  on  the  17th,  must  be  referred  td 
tft  the  first  moment  of  thjEit  day*  and  that,  eonseqenllyi 
the  sale  is^  by  this  relation,  over-reached.  It  will  be 
necessary  to  examine  the  subject,  first,  without  advert 
iBg  to  the  distinctiea  between  the  two  di^ ;  uid,  next^ 
as  to  the  effect  of  luoh  distinotion*  The  writ  of  cKtent 
eommaDds  the  sheriff  to  seise  the  goods  and  chattels  df 
Jbftfi  Sage  dnd  another ;  but  the  goods  in  question 
hUTing  been  at^,  had  ceased  to  be  Sag^n  property*  so 
that  there  was  nothing  on  which  the  writ  could  attach 
bdonging  to  him*  as  far  as  concetned  the  goodi 
merdy.  The  money*  it  is  true,  continued  in  the 
hands  of  the  sheriff,  but  not  aa  the  property  of  Sage^ 
against  whom  the  extent  had  issued ;  for  by  sale  it 
was  the  money  df  the  pavty  hr  whom  the  goods  were 
sold*  And  this  distinction  is  recognized  in  all  the  caies* 
in  which  the  general  question  has  arisen,  whether  de* 
ctdcd  with  or  against  the  crown*  The  rule  which  th^ 
lay  down  is,  that  when  execution  is  executed  the  {(ro- 
p^rty  is  changed ;  and  execution  is  said  to  be  executed 
wbra'  a  sale  has  taken  place.  It  will  be  sufficient  to  ad* 
vert  to  one  or  two  of  the  cases  only.  First,  In  Th€ 
Ming  V.  Gottmj  Parker^  1 12.,  it  was  decided,  that  an  im« 
mediate  estent  against  the  king's  debtor,  tested  after  a 
distress  for  rent,  shall  brfere  sale  prevail  against  the  dis- 
tress. And  in  arguing  the  claim  on  behalf  of  the 
crown  the  JUtomejf^General  began  by  premising  two 
dungs,  which  are  said  to  be  agreed  by  the  counsel  on 
both  sides;  the  second  it  is  not  necessary  to  advert  to| 
the  first  is  in  these  words,  **  that  if  the  goods  distrained 
had  been  actuaUy  sold  before  the  day,  dn  which  the 
extent  beats  UU$§  diert  HmM  have  bem  no  colour  for 
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a  sdzure  of  them;  for  this  plain  reason^that  the  es- 
ttot  authorises  the  sheriff  to  seize  the  goods  of  the 
crown's  debtor,  and  after  sale  the  property  would  have 
been  out  of  him,  and  vested  in  a  stranger.  Even  in  the 
last  case^  which  decides  the  general  question  in  favour 
of  the  crown  (a),  the  same  distinction  is  expressly  taken, 
and  the  case  goes  throughout  and  entirely  on  the  ground, 
that,  till  the  goods  are  sold,  the  execution  is  not  eze^* 
cuted ;  but  that  by  sale  the  execution  is  completed,  and 
die  property  thereby  changed. ,  So  the  case  stands  on 
the  general  ground ;  and,  taking  the  sale  to  draw  the 
the  line,  this  appropriates  to  the  Plaintiff  the  goods 
sold  on  the  first  day,  and  narrows  the  question  to. the 
point,  whether  the  goods  sold  on  the  second  day  are  to 
be  distinguished  in  any  respect ;  or,  in  other  words, 
whether  the  writ  of  extent,  though  ddivered  after  the 
sale,  must  not  be  considered  as  acting  by  relation  be- 
fore, on  the  fiction  of  a  day  having  no  fi*action«  To 
this,  in  the  first  place,  the  reason  of  the  thing  seons  a 
sufficient  answer.  It  was  not  delivered  till  the  property 
was  gone,  on  which  alone  it  could  operate.  -By  sale 
the  execution  was  executed,  and  the  properly  changed; 
and  this,  not  by  a  judgment  of  a  court  of  law,  not  un- 
der the  controul  of  the  parties,  but  by  the  act  or  the 
neglect  of  the  party,  in  not  suing  out  or  delivering  the 
writ  of  extent  before.  But  it  was  said  in  the  argument 
at  the  bar,  the  sale  is  only  ended  when  the  money  is 
paid  over,  and,  till  then,  all  is  in  progress.  But  this  is 
not  so :  the  sale  is  complete  when  the  party  to  whom  the 
goods  belonged  loses  his  property  in  them,  which  vests 
in  hina  by  whom  they  are  bought.  The  property  cannot 
be  in  two,  under  adverse  titles,  at  one  and  the  same 
time.  The  sale  divesting  the  property  out  of  the  ori- 
ginal owner,  the  money,  the  produce  of  the  sale^  does 
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not  belong  to  him.  To  say,  therefore,  that  the 'sale  is 
in  progress,  is  to  give  a  meaning  to  the  word  which  is 
repugnant  to  the  nature  of  the  thing,  and  to  confound 
with  the  sale  itsdf  the  effect  and  consequence  of  it, 
namely,  th^  final  payment  of  the  money  to  the  party 
under  the  escecution,  in  whom  by  the  sale  the  property 
vested.  It  has  been  further  said,  that  the  money,  while 
in  the  hands  of  the  sheri£^  represents  the  goods ;  it  is 
but  the  goods  converted  into  money ;  and  so  it  is :  but 
to  what  conclusion  does  this  lead?  Not  that  the  money 
belongs  to  the  party  to  whom  the  goods  belonged,  for 
bis  property  ceased  by  the  sale;  and  therefore  the 
money,  the  fimit  of  the  sale,  is  the  property  of  him  to 
satisfy  whose  debt  the  goods  were  seized  and  sold.  It 
represents  th^  goods  quoad  the  purpose  of  the  writ, 
i.  €•  to  make  the  property  sold  belong  to  the  party  on 
whose  account  they  were  commanded  to  be  sold.  Nor 
is  the  observation  better  founded,  that  till  the  return  of 
the  writ  the  money  is  under  the  controul  of  the  Court; 
for,  though  it  be  so  if  not  paid  over,  still  it  is  only  to 
answer  the  exigency  of  the  writ.  But  further,  the  rule 
is,  that  the  fiction  of  the  law  shall  not  enure  to  work 
injustice,  and  that  time  may  be  shewn,  at  least  in  many 
cases,  where  the  justice  of  the  case  so  requires,  as  far 
as  time  depends  on  the  acts  of  the  parties  themselves^ 
In  the  Cricilade  case^  {Petrie  v.  Lord PorchesteTf)  in 
which  the  question  was,  whether  the  priority  of  one 
judgment  before  another  could  be  averred,  where  it  was 
admitted  in  the  record,  that  both  judgments  were  given 
on  the  same  day,  it  was  determined  that  it  could  not. 
But  Lord  Manffidd  takes  the  distinction  between  a 
judgment,  which  is  the  act  of  the  Ck>urt,  and  the  act  of 
the  party,  such  as  the  commencement  of  the  suit.  And 
in  Ptigh  V.  Ecbifwm  (a),  this  distinction  is  recognised  by 


1819. 


Swain 

V. 
M0RI.ANn. 


Vol.  J, 


Ka)  I  r.Jt  tt6f 


Mr.  Jus* 


CASES  l^  TaiNFTV  TERM 


Mc-  Justice  Sfyffa'f  who  sayi^  the  ddiiery  of  Uie  dedsr- 
«tioii  is  nQt  a  judioUl  proceeding  Itat  tbe  act  of  the 
ptirty*     Here,  thep,  the  dolivery  aC  the  writ  of  ^actent 
If ^s  the  9Ct  pf  thf)  party,  as  the  delivery  oi  the  dedar- 
atiQuw^  tbeactof  tbepacty  in  A^  v^Jiojpnsos;  this 
case  expressly  states  the  ddiTery  to  have  been  after  the 
^alf.     Narrowiog^  therefore,  our  decision  to  the  parti- 
cular pQint»  we  think,  that  by  the  sale  the  ezecnti<Hi 
iKas  ex?cut^,  and,  there  being  no  taucA  stated  firopi  which, 
it  q>pears  that  the  Jlat  for  the  extent  was  anterior  to  the 
sale,  we  cannot  presume  such  fac^  oor  snfer  a  fetion 
to  operate  against  the  justice  of  t^is  case.  One  pcsnt  only 
T^mains  to  be  observed  upon,  and  very  Portly.     Sup- 
posing the  PJaintiff  endded  to  the  money,  sdll,  it  has 
been  argued,  th^t  this  action  ^r  jnqpey  had  and  re- 
ceiyed  will    not  lie.      And  the  case  of  Tkurston  ▼. 
Mills  (a)  has  been  r^rred  to;  but  that  case  was  wholly^ 
different  from  the  present.    The  money,  therefore^  in 
this  case  is  not  retained  under  $aay  authority  of  the 
Conrt.     It  is  unnecessary  to  say  what  the  Oc^urt  woold 
have  done^  if  the  sheriff  had  made  i^y  ipeeial  apphca- 
tion,  ^for  he  has  made  none;  on  this,  therefor^  we  give 
no.  Qpinion*     But^  in  this  respect,  it  resembles  the  case 
in  %  Campb*  ((},  in  which  Lord  lSUenl^(mgk  held  that 
after  a  r^^tucn  to  a  writ  oijieri  facias  the  sheriff  was 
liable  tQ  an  action  for  money  had  and  received  without 
any  den\and  of  payment;  and  though,  un^r  the  &cts, 
the  i^^tiqn  appeared  to  be  vexatious,  and  Lord  ESenba^ 
rough  was  of  opin^ion  the  Court  would  have  staid  the 
action,  yet,  there  having  been  no  implication,  he  held 
th^t  upon  the  sh^iff 's  return,  the  n^pney  levied  was 
mqi^Sy  l^a4  and  received  to  the  Plaint^ 's  use,  and  he 
^9td  a  r^h(  tp.  bring  an,  action  to  recover  it,  without  any 
preyiQ^  demand  9jr  P^ymmt*     \  inentioa  this  i^se  as 

(a)  x6it  954.  \k)  Mtx-^tbaiUAn«iUr,i^r, 
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being  made  on  the  part  of  the  sheriff  for  ihb  i'etUHf.  t 
am  aware,  that  was  merely  the  common  return,  and  not 
iliatin^  to  th^  fac^  of  It  aily  bonfliciihg  clmrh's^  as  the 
tettim  dtt«  here.  But,  »h  the  general  gr8{incf;  thai,'  In 
pcSht  df  la#,  m6n<<y  llad  and  l-eceived  by  i!nj  person  ik 
Ifitoe^  hdd  iM  fecAied  to  the  iise  df  tHk  party  le^lly 
Mtitled;  fand  that  t&e  party  so  entitled  is  the  Plaintiff  % 
thte  actibtt,  {ib  thcf  extent  oT  the  Smii  levied  nfid^r  bid 
irrit  dfeft^iltittd  exe^tited;  tod  f^mainln^  in  flieb'alicls 
-Df  th(g  Sheriff  at  thd  time  of  th^  at&^iH  ^6ug%)  wh 
difAk  tU^  Pl&iktiff  H  maihd  to  recover. 

Judgment  tor  the  rlaohtilF. 


fy^isOW^er^i.  on  k  former  ^ay  Ka3  obtained  a  rule  TheCcwnrtpcr- 

w«l  to  sef  tsM;  (ki  the  ground  of  irregiilarity,  the  fj^,"^^^ 

jtidj^enion  a  scire  jacias  m  mis  cause,  and  to  allow  the  aside,  for  irre- 

jy^dso^itbpU'iSitoiiiemrefd^^      Tfce  original  juag-  Z^^^f  » 

merit  in  tfte  catf^iwas  signed  fai  iTrmity  terra,  1 80^,  anS  jdrefadas^ 

XtSi  Irregularity  complained  o^  was,  that  the  PlaintifiF  where  the  writ, 

hav&g  biltfttda  i^)  sue  oiit  i  scire  f adds  till  tliej^egin-  i^f^I^len 

ning  of  this  year  (1819),  drew  it  up  out  of  term,  and  years  after  the 

liSued  It  ill  i  SeVjeaVit*!  signature,  ins^^ad  of  m^mg  a  '!^i^^^^' 

motion  in  coJnt :  that  he  had  hrfther  given  the  Defend-  drawn  up  oat 

ant  personal  notice  of  the  proceeding,  nor  taken  care  ^  term,  acd 

to  return  two  nihils.    Bagnall  v.  Gray  {a)  was  cited  to  "J^v^^  °j\j-. 

.     .  .  /  .»    •         A  i  *  nature,  instead 

of  bcin^  liiiiti  Jlpdii  mbfloik  ill  coort,  and  where  the  Cetendant  had  no  penonal  ngtice 
of  the  proceeding. 

(a)  %  IV. Bl.  XMO. 

Cc  2  shew 
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shew  that  the  Defendant  in  siich  a  case  was  entitled  to 
personal  notice. 

Boianquet  Seijt.  shewed  cause  against  the  rule.  In 
this  court  the  scire  facias  issues  on  a  Seijeant's  signa- 
ture, though,  in  the  King's  Bench,  a  motion  in  court  is 
requisite.  But  even  if  the  practice  be  otherwise  the 
want  of  such  a  motion  cannot  be  taken  advantage  of  on 
this  rule,  which  is  not  a  rule  to  set  aside  the  scire  facias^ 
but  merely  the  judgment  on  the  scire  faeiasj  and  to  en- 
able the  Defendant  to  plead.  The  Defendant  having 
appeared,  cannot  now  move  to  set  aside  the  writ  of  scire 
facias  itself.  At  all  events,  a  motion  can  only  be  neces- 
sary where  the  proceedings  are  against  a  new  party,  as 
an  executor  or  administrator,  and  not  where  tibe  writ 
issues  against  the  Defendant  himself.  With  respect  to 
the  allied  irregularity  in  omitting  to  return  one  of  the 
nihilsy  or  to  give  the  Defendant  personal  nodce^  it  was 
never  the  established  practice  to  requirie  any  affidavit  of 
personal  service  of  notice  till  the  cases  of  Bagnall  ▼. 
Graif  (a),  and  Cpysgame  v.  Fly,  (ft)  It  appears  from  the 
latter  case,  that  the  practice  had  commenced  only  nine 
years  before  that  time.  In  this  respect,  the  practice  of 
this  Court  had  always  differed  from  that  of  the  King's 
Bench  (c),  where  two  nikils  are  required.  And  at  all 
events,  according  to  Dyer  (rf),  one  nikil  is  sufficient 
where  the  proceeding  is  against  the  Defendant  himsel£ 

Ondawj  in  support  of  his  rule^  insisted  on  the  autho* 
rity  of  Bagnall  v.  Grayf  and  Cpysgame  v.  Ffy* 


Cur,  adv.  wli. 


(a)  %  W. 
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£/.  995.  {d)  x68. 


Xijoijk 
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'   DALI.A8  CLJ.  Bov^  ddirered  tUs  judgmenti  of  tlie       I8I9. 
Court 

This  case  comei  before  the  Court  on  a  motion  ioade 
on  behalf  of  the.  Dd^ndant,  calling  on  the  maintiff  tp 
shew  cause  wlqr  the  judgment  obtained  on  the  writ,  of 
scire fitdas  issuad  in  dus  cause,  and  the  Bubseqnent  popp 
oeedingsy  shouldnot  beset  aside.  Thefaots  of  diecase 
.appear  by  the  affidavits  to  be  these.  -  In  Trimly  tenn  in 
the  48th  year , of  the  present  lung,  the  Plaintiff  nhhiinfid 
a  judgment  in  this. court  against  the  Defisndant  for 
105^  ld$.  and  CQste.  i  The  PLiindfftookiio  farlhet  step 
in  the  cause  till  oft^r  the  expiration,  of  ten  years  frcun.  4iie 
timeof  siguiug.the  judgment  After  this,  afew  days  be- 
.fere  Mcut^K^  tertn  last,  <the  Plaintiff  obtained  the;signa)- 
,ture  of  a  Seigeiint  at  l<awi  to  .a  m^tibn^papery.for  the 
issuing  a  sdfitfacias^  calling  on  the  Defendant  to  shew 
caufie  why  eKpculion  should  uot  issue  against  him. 
This  was  ooiijtirai^  to  the  welltknown  practice  of  the 
.Court;  for  it \is  settled^  that  after  ten  years  such,  a 
moti(9n-»paper.caa  only  be  obtained  in  term-tinie.  By 
this  inr^iular  step  the  writ  of  scire  facias  was  issued  in 
Hilary  vacation,  about  the  7th  of  April  last,  returnable 
the  first  return-day  of  Easter  tdrm  last. 
.  The  writ  was  directed  to  the  sherifis  of  Lonim. 
The  sheriffi  returned  nihil  to  this  writ^  although  the  De- 
fendant at  the  time  was  resident  in  SerjeatUi  Lm^  in 
London.  It  is  sworn,  and  not  denied,  that  the  De- 
fendant had  no  ^otice  from  the  sherifis,  or  any  one  in 
their  behalf  of  this  writ;  and  there  is  no  affidavit  that 
he  had  from  any  one^  personal  notice  of  it,  which^  ac- 
cording to  the  case  of  Cojf^ame  v.  Fbf^  is  said  to  be 
necessary.  We  think  that  where  the  Defendant  resides 
within  the  bailiwick  of  the  sheriff  to  whom  the  writ  is 
directed^  he  ought  to  have  notice  by  summons  fit>m 
the  sherifi^  and  that  in  such  case  a  return  of  m%^  (that 

1% 
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.1819.  i^  finthe  h^  jioddlig  in  hU  bailiwick  whfercbj  H  can 
be  summonedi)  cannot  be  supported.  After  the  Ktdm 
of  the  writ^  on  the  fifth  6f  Jfi^  the  PlainttfP  i$|;ned 
jn^menti  If  the  Defendant  ha3  Aovfed  to  set  aside 
the  stire  /ados  as  wdl  m  tbfe  (udgniebt,  the  CiMilt 
fln^thove  idade  <h^  role  oijsolMe;  tiecanse  it  isniciit 
deoij^  settled,  tlikt  lifter  ten  fwti  a  metmh  to 
teYiw'^a  jud^ent  can  ohly  be  mtade  dtiring  tei^m-tiine* 
We  timk»  hoW^ery.  that  the  mle  tU  Plaintiff  hoi  db- 
talned  innst  bfe  mkdd  absolute  for  setting  aside  die  judg- 
ment The  judgitent  irH  m^ed  $m  thd  5tfa  of  il%.- 
it  was  ttrfged  at  the  bor^  that  die  irregtllaHty  was  w«2v«i 
byi  the  Defindanfs  qs^ikaraliee  to  th^  wtit  otsch^JteOO. 
This  ap^iekaticti  Wdl  noil  ^te^kl  ttt  the  lldi  ^Ma^. 
The  Plahitlff  wlfl  liftretht  ben£t  of  dtb  iipp^Mxk^ 
for  it  ift  to  ihe  mit  otse^efiidka,  and  he  wiB  bft  mtlbllA 
to  deUker  l|is  dedltr Ation^  tf&d  prM£fMl  i»«gabirly  lit  tlife 
cttute.  We  Aiidi  it  ho  wait«hp  dl  the  clb)«etiiaif  ttf  ^ 
judgmenti  for;  fttrictty stMe^dn^  the  udrejhtun  U  Ae 
dommencement  of  k  nkw  Mu  sdd  the  DeAfiddHT  dM 
right  to  enter  on  iqppettrance  btfore  ho  tmulif  the 


The  Rule  most  be  abeiObte. 


/ 
IN  THX  FXKTT-KXNTB  YBAB  OW  OEOROE  IIL 


REGULA  GENERALIS. 

The  Court,  on  a  motion  by  Lens  Serjt,  on  a  former 
day  {Jime  22.))  to  enter  up  judgment  on  an  ^Id  warrant 
of  attomqr»  on  affidavit,  that  Defendant  was  aKve 
within  nineteen  days,  (which  took  the  time  back  before 
the  commencement  of  the  term,)  refused  the  rule,  and 
made  a  general  rule^  that  the  affidavit  must,  in  future, 
state  the  Defendant  to  be  alive  at  a  day  within  the  term, 
on  which  the  motion  should  be  hiade. 


END  OF  TRmmr  term. 


CASES     : 

ARGUED  Am  DETERMINED  .  1819. 

iir  tax 

Court  of  COMMON  PLEAS, 

OTHER  COURTS, 


nr 


Michaelmas  Term, 

In  the  Sixtieth  Year  of  the  Rdgn  of  GxoBox  III. 


PROMOTIONS. 

DURING  the  hist  Easier  Ywca&m,  Sr&ShqAerd, 
Knight^  His  Majesty's  Attorney  Ocnerali  was  appointed 
Lord.Chief  Baron  of  the  Court  (^  ^diequer  in  Scot-^ 
land.    And 

Charles  Warretif  Esq.  one  of  His  Majesty's  Counsel, 
learned  in  the  kw,  was  i^pointed  Attorney  General  to 
His  Royal  Highnen  the  Prince  of  Waks^  and  Chief 
Jusdoe  of  Chester. 

Daring  the  kst  Trinihf  Vacation,  jSir  lldbert  Qiffin^ 
Kni^t,  His  Majesty's  Solicitor  General,  was  appointed 
Attorney  General  to  His  Majesty. 

Jckn  Sif^^on  Copletfy  Esq.  one  of  HSs  Miyest/s 
Seijeants,  learned  in  the  |aw,  was  appointed  Solicitor 

Vol.  I.  Dd  General 
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18I9.      General  Ux  His  Majesty,  and  shortly  afterwaeds  received 
the  honour  of  knighthood.     And 

Eobert  Matthew  Casberd,  Esq.  who  had  previously 
received  a  patent  of  preced^cei  was  appointed  one  of 
His  Majesty's  JcMjkices-  oiF.^that  gtet^  sessims  for  the 
counties  of  Wales. 


mm0 


^^«avw.  A  SSUMPSIT  on  a  policy  of  insurance,  upon  ship 
SSuctoT  and  goods,  frotti  'N^oimdlind  to  Waterford  and 

apilotiingoing  CorJc^  or  Cork  and  Waterfordj  both  or  either,  including 
S>k  Sf^"*"  aU  risk  in  craft  to  and  from  the  vessel.  At  the  trial 
ground  In  the  before  DoOds  Q  1  a<  thfe  feittid|i  &l  (SMldhatt  after 
ordinary  counc  Trinity  tevmf  1819,  it  appeared  that  the  captain  took  a 
wwSS^i,  P*'^  *^  *^  fentratice  df  Cai^k  haAdur;  that  o»  the  1st 
bemg  moored  of  January^  1819,  in  the  progress  up  the  harbour,  the 
di  ^^b^of  ^  vessel  took  ground  firam  thdilowness  of  water,  and  re- 
tide  took  the  mained  so  aground  for  eight  hours,  until  the  tide  enabled 
ground, fell  1,^  ^.o  float;  that  on  the  2d  of  January  she  took  the 
side  and  was  g''**^"^  from  the'  Sdme  cahsfe,  at  nine  o'clock,  and  re- 
injured,  and      mained  agr&und  for  eleven  hours,  until  again  floated  by 

S^g^THdd,  **  ^^•^  ^^^  "^^  **  ^^'  **  P"^^  ^^^  remaiillilg  in 
that  this  was     ooitamand,  the  vessel  was,  under  his  direction,  modred 

not  a  strand-  duriuff  high-water  at  Pop^$  Quay,  where  she  was  to  dis- 
ing,  for  which     ,        *^  ,   ^  ^*,,  ,  *       .  ,      .44, 

*  the  insurer       charge  her  cargo  of  fish,  and  oif  the  ^Vo  of  the  tide  took 

was  liable.        the  ground,  made  a  lust,  and  lay  on  her  bn^adside  for 

two  whole  tides,  by  which  the  Vessel  kSid  cargo  were 

much  injured.     The  taking  the  ground  in  manner  above 

mentioned,  was  stated  by  a  witness  to  be  no  more  than  is 

usual  with  aU  tessels  of  the  same  class,  in  proceeding  up 

Cork  rivers    Tfaejtiry  concurred  with  his  Lordship  (a), 

(a)  jSee  M^BovgU  v.  iU^foi  J^cbange  ABswrftlKfek    4  Cmnpl.  sSj. 
M  to  tbs  ^ms  puriued  by  tord  £//(r97^^rv^/^  OB  •  «^^ 

.         ~       *~       in 
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in  thinking  that  thia  was  not  a  stranding,  and  feand  a 
verdict  for  the  Defendant. 

Vaughan  Seijt»  now  moved  to  set  aside  the  yerdict^ 
and  have  a  new  trial,  on  the  ground,  that  this  was  a 
stranding,  and  one  of  the  perils  provided  against  by  the 
policy;  and  be  cited  Catrtdhen  v*  ^dAoAam{a)^  as 
being  in  point 

Dallas  C.  J.  I  had  no  doubt  at  the  trial,  and  I 
have  none  now.  This  event  happened  in  the  ordinary 
course  of  navigation,  and,  if  it  be  held  a«trandiB|^.ev^ 
vessel  which  goes  up  the  river  at  Ckn'k  must  cause  a  loss 
to  the  insurersp 

Richardson  J.  In  Carruthen  v.  I^dgbotkamt  th^  ve»- 
sel  was  moored  contrary  to  the  usual  way^  out  of  the 
usu^l  place,,  and  against  the  ei^ress  orders  of,  the  eap^ 
tain.  Here^  the  vessel  was  proceeding  in  tbeordinajty 
way^  and,  if  this  be  held  a  strandin|^  all  insuraupe  to 
the  port  of  Cork  (where  vessels  are  obliged  to  take  the 
ground)  must  cease.  Before  the  port  of  J^riUU  was 
improved,  every  vessel  which  arrived  there  was  oUijged 
to  take  the  ground. 

Park  J.    G>nGurred;  and 

Vaugjkan  took  nothing  by  his  motion. 

BuRRouoH  J.  absent. 

[a)  4M,tfS.  77, 


IBUk 


Ddg 
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2fov.  xo.     Ha&eis  and  Anotb^^  Assignees  of  Behd^ul  v. 
William  Peter  Lunell  and  Others. 

Tlift  Defend-  'pROVER  for  barley.  At  the  tiM  before  (j«ttM»  R 
uDable  to^pro-  ^^  *^®  Bristol  Summer  amizeSy  1819,  it  appeared, 

core  payment  that  the  Defendants  had  m^  die  bari^  in,  questioii  to 
^"waIS^  B«»Kfa«,  on  the  22d  of  January,  1819,  at  75.  3dl  per 
had  told,  and  bushel,  to  be  paid  for  by  a  bill  at  two  iB|onths»  The 
ratpecting  the  Defendants  finding  that  BendaU  was  in  bad  circnm- 
m  bad  ^am-  Stances,  and  unable  to  pay,  employed  Yeates,  a  broker, 
suacct,repur-  to  repurchase  the  barley  at  any  price.     On  the  1 1th  of 

f^^Y^^®        March^  Y00/M  raMttchasttd  lias  fiar  himielf,  at  the  price 

bariev  bv  a 

third  person,     ^  which  it  had  been  sold,  though,  at  the  time  of  the  xe- 

and  in  hia        purdias^  the  market  price  was  only  6«.  Si.  per  busheL 

SSbrfweShc  BhidaUvfta  to  pay  for  it  by  a  Mil  at  two  kiiontlis.     One 

bankruptcy  of  6f  the  Defendants,  on  his  examination  before  the  eom- 

^  vendee,      miflsioners,  admitted,  that  he  directed  T^atfi&xo  purchase 

privy  ta  the      ^^  '^^  his  own  name,  without  letting  BendaU  know  it  was 

cmttriyanee       £pr  esamioant,  though  examinant  and  bis  firm  were  the 

ftndants:         cnviert  purchasers.  BendaU^  in  (act,  gave  Yeates  an  order 

Hdd,  that  this  to  pay  the  Defepdants  the  money  due  to  them  from 

wkV'^il'"^    ^BwdaJ/,  but  was  in  no  respect  privy  to  the  desigi^  of 

iMnkrupt  hwi.  <ihe  Defimdants*  BendaU  became  bankrupt  on  the  22d.of 

Marchf  1819.    The  commission  i^^ued  on  the  3d  April 

following*    The  jury  found  a  verdict  for  the  Defendant, 

Toddy  Segt  now  moved  to  set  aside  the  verdict  and 
have  a  new  trial,  on  the. ground  that  this  was  a  frau- 
dulent transaction,  and  that  the  Defendants  had  accom- 
plished indirectly,  what  the  law  would  not  have  allowed 
t)iem  to  do  directly.  They  could  not,  by  any  direct 
means,  have  become  possessed  of  the  bankrupt's  proper^, 
without  being  liable  to  the  assignees.  He  urged,  that 
It  tfr^  AOt  lieoessaiyt  that  the  bapkruj^  should  be  a  party 
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to  the  transaction^  to  render  it  fraudulent  within  the 
bankrupt  laws ;  i^  without  his  concurrence^  the  a&ir 
had  the  effect  of  working  an  injustice  to  the  creditors  at 
htf0B^  «d.c{|e4'JVaik¥«  A^mifty    ,-  .V    :  .. ;  ,i 

But  the  Court  said  th^  could  see  no  firand  at  all  in 
th&transaetioD^  and  ,;-'.;  t^ 


2}m%  tock  Mtfaiag  by  hk  motfoo. 

BURBOUCHI  Jk  0bstnt.      ' 

(a)  7  Taunt*  S9- 


...     ■    1 -       !!■ 


A  SI^MPSIT  on  the  money  countsr;  plea,  geneitil  Atm^indpr 

issue.     At  the   trial  before  Dallas  C.  J.   at  the  »w»>wko 
Wr«/m/n5/^  sittings  after  HSlaty  term,'  181*,  a  terdict  £S  w?»^ 
was  found  for  the  Plamtiift  for  ll4i.  tSl.,  sub^  tCrtlw  annuity aftsc 
opinion  of  the  Court  on  Ae  fbllowittir  case.  '  *    *f  «qpii^tip» 

-  Qt  UNIT  TCWl 

Dame  ilf^ry  Z^'im:^  by  her  hst  wfH  dated  tiie  dist  fron  thtdeuh 
January  J  1786,  devised  ail  her  real  estates  to  the  PMn-  ^.ths  UM^'f 
tiffi  and  ^\t  Brooke  Bridges  and  JoAit  Omanty  both  Se^J^wnTof 
since  deceased  (upon  trust),   and' bequeathed  to  the  the  duty  from 
Defendant  Nana/  Freeman  an  annuity  of  100/.,  clear  of  ^j!JSl!^|L 
all  deductions  during  her  life,  and  declared^  that  the  bg  a  previous 
same  should  be  payable  quarterly  on  Ae  usual  quarter  a«"gwnaitof 
daysi  andf  secured  upon  her  real  estates ;  the  iSrst  pay-  ,uchlwatec/ 
ment  was  directed  to  be  made  on  the  quarter  day  after  Vide  36  Q.  3« 
her  decease.     The  testatrix  died  in  June^  1808,     By  ^"^^ 
indenture  of  assignment  dated  the  15th  August^  !809» 
the  Defendant,  in  consideration  of  400/.  advanced,  as* 
sighed  to  Mary  Mca/o  th^  rani  of  S8/;  le^.,'  part  tf  (he 
Pd3  Mid 
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IB  Id.  fliM  ttrmuity,  with  proviso  tor  redemption  on  pa]^ 
flient  of  the  40(ML  Bjr  an  indenture  of  assignment  of 
several  parts,  dated  15th  April,  1813,  to  which  the 
Defendant,  Mary  Metyo^  and  Jane  Pigekhamis  were 
parties,  the  Defendant  and  Mary  Maya,  in  consideration 
of  ^SOU  paid  to  die  Defendant,  and  400JL  paid  to 
Mary  Mayo,  assigned  to  Jane  Peckhamis  the  whole  of 
the  said  annuity  of  100^.,  widi  a  covenant  from  die 
Defendant,  dtat  the  anhiMy  was  free  from  incnmbrsnoes. 
The  FlaintiffB  omitted  to  pay  the  legacy  duty  of  IQL 
per  cent,  per  annum,  until  the  time  hereinafter  mendoned, 
and  regularly  paid  die  annuity  to  the  Defendant  in  fi^ 
without  demanding,  receiving,  or  deducting  the  said 
duty  chargeable  thereon,  down  to  the  95th  Mardi, 
181S,  and  aftuiwaids  to  Jimr  PeMmnis.  Hie 
Flaintifis,  on  the  24th  May,  1816,  pud  to  the  Stamp 
Office  the  sum  of  SKL  Is.  Sd.,  and  on  the  28di  Augud, 
1810,  iho  further  sum  of  572.  75.  6d.,  making  togedier 
the  sum  of  1 )  4Z.  155.,  the  fbll  amount  of  the  dn^.  The 
first  appUciition  to  the  Defen^t  for'  payment  was 
made  on  b^alf  of  Mrs.  Peekhamis,  on  the  21st  Mm/, 

1817.  H^  IHaintiA  afterwards,  on  1^  9th  Jannafy, 

1818,  applied  fbr  payment  to  the  Defendant  on  th«r 
own  behalf. 

The  question  fer  the  c^inion  of  the  Court  was,  whether 
the  Pluntift  were  entided  to  recover?  If  the  Cpnrt 
should  be  of  that  opinion^  then  the  verdict  was' to  standi 
odierwise  a  nonsuit  wai  to  be  entered, 

Lem  Seijt.  for  the  Plaintiff  The  rule  concerning 
voluntary  payments  cannot  apply  to  this  c&sej  for  bere^ 
by  act  of  parliament  a  duty  is  imposed  on  a  legacy;  it  is 
not  a  case^  where  a  party  by  voluntary  payment  takes 
the  debt  on  himself;  byt,  where  a  party  necessarily  pays 
the  debt,  as  trustee^  and  then  calls  i^n  ^e  persony 
fiir  wham  he  has  paid  itt  for  re^payment^  This  being 
»  debt  due  from  thf  Difriiclwi^  H  mke^  m  ^ 
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fumo$  eithcflp  in  law  or  reason^  that  to  long  a  ll«ie(  has  .  (819. 
elapsad  befixre  this  aodpn  was  broiiglil;  aar  is  the 
Dafendaot  put  in  any  worse  ooadilkMi  bj^-eucb  dela^. 
There  are  two  staAules  which  attct  Ihii  qnettion,  the 
firit»  the  M  6r.  9*  IS*  59.,  DnoM  partioidarfy  m  ita  sixth 
sectieii,  whkh  enacts,  that  Ait  legacy  duty  shall  be  pdd 
by  the  person  taking  on  himsdf  the  cxeoution  of  a  wiU, 
and  if  not  duly  paid,  that  it  shall  beoome  the  debt  c|f 
the  person  taking  execution  of  the  will,  and  if  he  shall 
pay  the  legacy  without  deducting  the  duty,  that  it  shall 
basomea  debt  to.  the  cvowa  fn>m  the  legatee;]  and  the 
4tCki*'c4  98.  which  is  oaly  aoaterial,  inasmuch  as  it 
CBtends  the  oporation  of  the  fiinner.  The  main  ques* 
lieo  tams  on  the  fiirmer  statute.  Durifiig  the  whole  of 
the  period  beferapayoient,  the  legatee  and  the  exeou^r 
aie  -both  dflbtevt  to  the  King.  Tie-  eighth  eeotion  of 
the  a6  G*  S.  indeed  enactothat  Ae  duty  shall  be  paid 
by  anpual  iastalnienti  of  fenr  equal  payments,  the  first 
payment  to  be  roede  before,  or  on  completing  the  pay* 
aent  of  the  first  year's  annui^,  and  the  three  odier 
payments  befi>r%  or  on  completkig  the  respective  payw 
ments  of  the  three  suooeediAg  yearn'  annuity,  but  these 
pmvisions  are  oidy  directory,  and  in  ease  of  the  exeeutor, 
both  parties  being  debtors  to  the  crown,  and  the  exe^ 
enlor  liable  to  exchequer  process.  This  was  origfaially 
a  debt  of  the  dsfendaat,  and  remaining  ui^)aid  up 
ta  J816»  the  demand  till  that  tune  subsisted  in  fiill 
Tigeur  against  both.  No  payment  was  made  by  the 
executor  or  Isgatae^  and  government  remained  unsatis* 
fi^.  The  executpr  is  bound  to  pay  in  the  first  instance  $ 
but  finr  whom  ?  On  behalf  of  th^  annuitant  who  is  the 
party  intcr^ted,  and  to  whose  use  this  money  has  besn 
paid.  Thf  executor  stands  in  this  case  in  the  situation  of 
a  «urs^  who  is  entitled  to  be  at  any  time  indemnified  by 
hia  principal.  In  order  to  support  the  argument  that  tbia 
was  a  voluntary  payment,  Denby  v.  Moote  (a)  was  cited  at 
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tktftiial*  BtttAededuonin  that  case  proceeded  mainly 
on  theqwcial  natore  of  the  property  tax  act,  and  in  pre- 
vention of  any  firands  on  the  revenue.  Brisbane  v.  Da^ 
FaRM4ir»  cref  (a)  was  ako  cited;  but»  therei  the  party  acted  under 
the  notion,  that  there  was  a  legal  demand  on  him,  though 
none  in  fiict  existed.  That  case  is  wididy  different  from 
the  poesent.  Here  there  is  no  mistake  c^  law  or  fiut, 
nothing  which  can  let  in  the  rule  <<  ignoraniia  Juris  non 


Tadtfy  Seij«9  contrd.  In  order  to  recover  money  paid 
to  the  use  of  a  party,  it  is  necessary  to  shew,  that  it  was 
paid  on  account  of  the  party,  or  by  his  authority,  express 
or  implied.  Neither  the  one  nor  die  other  of  these  two 
ingredients  exist  in  the  present  case.  According  to  the 
statute^  the  duty  is  to  be  paid  by  the  executor  by  four 
equal  payments  in  four  years,  and  his  right  to  retain  or 
deduct  is  confined  to  those  four  years.  The  object  of 
this  enactment  is  manifestly  to  quicken  the  escecutor's 
acconnia  with  govenunent.  The  statute  does  not  ghre 
the  four  yean  so  much  as  a  boon,  but  rather  enacts  that 
theeoEflcutor  shall  not  have  more  than  fonr  years  to  make 
faisp^onent  ifthededudzonm^htbemadeatanytime 
aflierwards»  why  has  the  l^gislatare  spedfled  four  years 
asthetimetobeaUowed?  The  latter  pait  of  the  dailse 
in  this  act  (i)  does  indeed  make  bi^  the  executw 
and  legatee  dditors  to  the  crown,  but  it  does  not 
create  a  debt  from  one  of  the  parties  to  the  other.  The 
exBcntor  therefore  piqrs  for  himself,  and  cannot  be  sdd 
to  make  a  payment  for  another.  Here^  too^  the  annuily 
waa  assigned,  and  the  payment  made  by  the  Plainliff 
could  be  no  benefit  to  the  Defendant  on  this  recoil: 
InAndretDv.  Himcoek  (e)  it  was  hdd,  that  a  fmrty,  vrtio 
had  omilted  to  deduct  iSke  tax  within  the  cutvent  year 
conld  not  dedoet  it  aflerwards;  and  the  natore  of  jiie 


tax  does  not  prtr^nt  that  decteioa  Baam  afip\g6ag\ta  tbtf  ^     .  181%  < 
present  case;  for  tjbe  land  tw,  though  pa^iUe  by  tto.^ 
tenant,  is  .d^jiifted  firom  the  ceiiti  aad'uteiniaftel^pCftUa 
on  the  landlord.  .  Jn  the  present  caae^'oot  cady  iis^  the  ^ 
payment,  but  also  the  .retainer  to  be-madsiw^uti  tba 
four  years,  wliieb  makes  strongly  for  Ae  IM^aitaxaf^ 
argument.     It  has  been  urged^  i:hal  the  eanealor  is 
no  other  than  a  surety^  and  is  therefbre  eAthled  to  bo 
at  any  time  indemnified  by  his  principal;    bnt  the 
liability  of  a  surety  to  his  principal  was  considered  an 
invasfoii.  at  .firsts  in .  the  courts  of  law,  and  was  only 
su{i|x>rted  ^n  ei^tabte  -  grounds.    .  Tomsaini  v.  Martin^ 
WV^\{p^.<*    Tb.Q  doctrine  .of  principal  andsmiety,  how* 
ei^eKy  Q»m<^  Wpiy  ^^  f^  ^c^  '^  ^<^  cocnectiDn 
betifeen  tb^ewciKor  and  the  Def^idant. 

'Z4fi»»T0p\f^  The Bcfmdaii^s comuel  has pervertsd 
th^  meaning  pf  thejsot  of  parliament,  which  never  in-^. 
t^lided  to  make  the  executor  ultimately  suftr,  bat  onfy' 
giviEB.dijsectMKia  as  U>  the  time  of  payment  andTetaineiv 
ii^4nse  of  tbe^  l^tee*  .  After  foiiv;  yesrs,  tfie  power  of 
retaining  is  certainly  gone,  but  tb»>  rights  to  reooree 
bn^i  whiateverv  is  paid  still  remmna;  and,  though  no 
esipve^  aiithprity  for  making  the  payment  be  given 
tos  tba  d^endanty  an  authority  is  clearly  implied,  aa 
the  Defendant  was  bound  to  pay  tibe  mcmef,  thonj^ 
the  executor!  mi^t  be  called  on  in  the  first  instanos.. 
The  right  to  retain  during  the  four  years  is  a.  codp 
sequence  of  the  payment.  If  the  payment  be  'made^  the 
rejaiper  cannot  be  othefwise  than  just^  and  the  exeoulor 
would  have  been  entitled  to  it  equally^  if  thesaot  had 
contaii;ied  no  siK^h  provision.  It  does  not  follow,  that 
the  Defendant  derived  no  benefit  from  this  payment, 
because  she  had  assigned  the  annuity.  She  had  re-' 
ceived  the  whole  originally,  and  was  therefoi^  enabled 

,  (a)  »  2*.  JC%i054 vsi^JMErr  J.    : 
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1819.  lo  assign  H  to  greater  advwtnge.  The  executor  can-- 
not  be  oonskleped  as  any  ol^er  tkui  surety  for  the 
legatee,  for  it  never  was  intended  that  the  exeoutor 
VutmAii.  should  suffer  by  th#  payment.  The  decisbn.  on  the 
land  tax  act  turns  entirely  on  the  nature  of  the  duty, 
whidb  Im,  in  the  first  instance^  a  tax  on  the  ocoupier. 

*  Under  the  present  Act,  both  parties  are  made  debtors, 
but  the  money  is  paid  for  the  legatee. 

Dallas  C.  J.  This  case  depends  on  the  constmction 
of  clauses  in  two  difierant  statutes,  vis.  the  $6  6.5. 
€.  B^.  and  the  45  Gr.  S.  i^  M.  By  the  former  statnte^ 
which  relates  to  pexaonal  property  only^  it  is  directed  {a% 
^  Aat  the  duty  chargeable  upon  annuides  shall  be  paid 

*  by  the  person  or  pers<ms  having  or  taking  the  burthen 
iX  the  execution  of  the  will,  or  other  testamentary  instro- 
flMnt»  or  the  administration  of  the  personal  estate  of  any 
person  deceased,  or  upon  retainer  for  his,  her,  or  their 
own  benefit,  or  for  the  benefit  of  any  other  person  or 
persons  of  any  legacy)  or  any  part  ^  any  legacy,  or  of 
the  residue  of  any  personal  estate,  or  any  part  of  anch 
residue  which  he,  sh^  or  they  shall  be  entitl«l  so  to 
xetain,  either  in  his,  her,  or  their  own  right,  or  in  the^ 
r^t  or  for  die  benefit  of  any  other  psrson  or  peiions; 
and  also  upon  delivery,  payment,  or  othor  satisfoetion 
or  discharge  whatsoever,  of  any  l^gaay  or  any  pari  of 
any  legacy,  or  of  the  residue  of  any  personal  estati^  or 
any  part  of  juoh  residue,  to  whidi  any  other  person  or 
perscms  shall  be  entitled;  and  in  case  any  person  or 
pevsonft  having  or  taking  the  burthai  of  soeb  extcutioii 
or  administration  as  aforesaid^  shall  retam  for  his,*  her, 
or  their  own  ben^t,  or  for  the  b^efit  of  any  other 
person  or  persons,  any  legacy  or  any  part  erf*  any  k^p^gii^ 
or  the  residue  of  cmy  personal  estate^  or  mij  part  of  soeh 
residue  which  such  person  or  persons  shall  be  entitM^ 

so 
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85  to  rebun  either  in  hb,  her,  or  Am  own  right,  or  hi  1819. 
the  right  or  for  the  benefit  of  any  other  penon  or  per- 
sons, and  upon  whioli  any  duty  shall  be  chargeable  by 
'Virtue  of  this  act,  not  having  first  paid  such  duty,  or 
shall  deliver,  pay,  or  otherwise  howsoever  satisfy  or  dis» 
charge  any  legacy  or  any  part  of  any  l^acy*  or  the 
residue  of  any  personal  estate,  or  any  part  thereof,  to 
which  any  other  person  or  persons  shall  be  entitled,  and 
upon  which  any  duty  shall  be  chargeable  by  virtue  of  this 
act,  having  reoeived  or  deducted  the*  duty  so  chargeable, 
then,  and  in  every  of  such  cases  the  duty,  wbidi  shall  be 
doe  and  payable  upon  every  such  legacy  and  part  of 
legacy,  mid  residue  and  part  of  residue  respe^vely,  and 
which  shall  not  have  been  duly  paid  and  satisfied  to  His 
Mi(jesty,  bis  heirs  and  successors,  according  to  the  pro» 
visiops  of  this  act,  shall  be  a  debt  of  such  person  cht 
persons  having  or  tak«i  the  burthen  of  such  executioB 
or  administration  ^b  aforesaid,  to  Hb  Majesty,  his  heirs 
and  sttooessors,  mnd  M  0asp  nmf  $uek  person  or  penom 
so  haxdng  or  takmg  the  Intrihm  of  hch  eseaUion  or  arista* 
nktratitm  as  q/bresaid^  skatt  Mioer^  jpay,  or  ctkemise 
kaoDsoetJer  satisfy  or  discharge  any  such  legaof  or  rssidttOy 
or  angf  part  of  amy  such  kgacy  or  restducj  to  orjbr  ih$ 
benefit  qf  any  person  or  persons  entkled  thereto^  xoHhoui 
having  reeeroed  or  dedswUd  the  dxOy  chargeable  thereon^ 
(sack  ds^ty  not  hamng  been  Jlrst  dniy  paid  to  His  Me^ 
jesty^  his  heirs  or  sucoessors^  according  to  the  prooisions 
herein  contained^)  then  and  in  every  such  case  such  duly 
shatl  be  a  debt  to  His  Mofcsfyf  his  heirs  and  successors^ 
both  of  the  person  or  persons  toio  ^uM  make  such  deUvery, 
psAfmeni^  satisfaction^  or  discharge,  and  qf  the  person  or 
perwis  to  whom  the  same  shalt be  made"  The  leffLcy 
in  question  is  an  annuity  charged  on  a  real  estate,  and 
the  4^th  of  the  King  puts  that  on  the  same  fisoting  as 
pemonal  prc^rty.  The  6th  section  of  the  first  act 
directs,  "  That  the  value  of  any  legacy  given  by  way 
of  annuity,  whether  payable  annually  or  otherwise  for 
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any  IMfe  o^  lives,  or  for  years  determinate  oi  tmy  Kfa 
or  lives,  or  for  years -or  other  period 'oFthttei  shall  be 
calctAat^,  and  the  duty  chargedbie  thereon  ^aU'  be 
charged  according  to  the  tables  iii  the  scheddl^  hereunto 
annexed;  and  the  duty  chargeable  on  sudi  annuity  shall 
be  pud  by  fbnr  equal  payments,  the  first  of  whh:l£^ 
payments  of  duty  shall  be  made  before  or  on  completmg^ 
Ae  fij^st  yeat^^  annuity,  and  the  three  others  of  such  pay- 
ments of  duty  shall  be  made  in  like  manner  successivdy, 
before  or  6n  completing  the  respective  payments  of  thc^ 
three  succeeding  years*  annuity '  respdcti^^y;**  '  Itl 
this  case  the  payment  is  made  after'  four  yebti;,' tl^ 
(Executor  not  having  deducted  the  duty^^Wtbin 'riiat'thiiei" 
and  the  action  is  brought  oh  the  clause  bf  ^e  irtattitei 
which  enacts,  that  if  the  duty  be  not  deducted,  ^it^^ntf 
bfe  ttie  debt  both  of  the  executor  ^nd  the  l^gife^ 
With  irespect  to  the  latter  party,  h^'^^^tnifihs  tmqu^ 
tionkbly  liablej  notwithstanding  the  power '6f  the  cxe£ 
CtttortO'deduct,  if  the  executor,  having  omitted  to  deductj 
incur  a  debt  to  the  crown;  if  he  pay  that'd^t  bui 
of  his  own  fund,  the  amount  of  the  duty  becomes  a  debt 
from  the  legatee  to  the  executor.  It  is  Urgdd  lKat  all 
the  instalments  ought  to  be  paid  in  four  years,  -tut'tll^i 
Statute  goes  on,  arid  anticipating  the  case  of  an  omfs^dtl 
of  payment  by  the  executor,  tnakes  the  legtite^  iSso'i 
debtor*,  that  puts  by  all  the  argument  as  to  the  fcury^^iil^ 
There  is  no  necesf^ity  to  travel  back  to  former  decisl 
because  I  go  on  this  statute  alone.  This  riocfl  tliSt' 
Sertiblethe  cast:  of  a  voluntary  payment,  or 
made'  in  ignorance  of  fact  or  law.  So  far 
voluntary  payment,  it  is  clearly  compulsory 
of  the  statute  holding  both  executor  imd 
at  any  time.  Both  parties,  thereforej 
-flris  case^  the  pa3^ent  made  by  th^ 
substance  a  ]3aymMfc||the  legatecj 
entitled  to  rrcovei 


sars. 
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Park  J.  At  firgt  Big^t  it  seems  a  hardship  on  the 
legatee^  that,  afier  some  time  had  elq>s6d»  and  after  aa 
assignment  of  the  aDnuity,  she  should  he  called  on  to 
pay  the  duty;  but  it  would  be  much  harder  if  the  ex« 
ecutor,  who  has  no  interest  whatever  in  the  anuul(y:i 
should  pay  the  du^  out  of  his  own  pocket.  It  is  not 
necessary  to  resort  to  former  decisions^  because  the  sta* 
tute,  on  which  the  present  case  turns,  is  so  differ^t  from 
the  statutes^  on  which  those  decisions  are  grounded,  that 
no  comparison  can  arise  between  them*  In  the  ded* 
sions  on  the  property  tax,  paving,  and  land  tax  acts, 
the  Court  went  on  the  words  of  the  statute^  which  make 
the  occupier  liable.  The  executor,  here,  is  only  made 
liable  for  the  benefit  of  government,  and  not  on  his  own 
account  He  has  not  paid  the  money,  voluntarily,  03  in 
Brisbane  v.  Dacre$%  and  Bi(bie  v.  Lumbfy  but  upon  com*- 
pulsion.  He  pays,  not  on  his  own  account,  but  on  that 
of  the  legatee.  The  executor  is  no  more  than  surety  for 
the  legatee;,  and  his  case  falls  within  the  principles  ap- 
p^ed  to  the  case  of  sureties. 

BuitKotjaH  J.  This  case  turns  entirely  on  the  clause 
of  the  act  of  parliament.  The  party,  who  receives  the 
benefit  of  the  l^acy  certainly  ought  to  bear  the  cbadrge 
of  the  duty ;  and  the  annuitant,  here,  not  only  had  the 
whole  benefit  of  her  legacy,  but  received  more  than  she 
was  entitled  to,  the  duty  not  having  been  deducted.  It 
has  ,be<en  urged  that  this  was  a  voluntary  payment;  b^t 
a  pf^rment  cannot  be  called  voluntary,  where^  if  the 
party  omit  to  make  it,  he  may  be  compelled  to  do  ac^ 
and,  here,  the  Plaintiff  might  have  been  compelled  to  pi^; 
nqw,  where  a  party  may  be  compelled  to  make  apa^ 
nient,.  he  is  ajiways  entitled  to  make  it  without  a>ii^ 
pulsion.  Here^  the  Plaintiff  is  made  liable  as  a  trustee^ 
who  applies  all  the  money  arising  uqder  the  wiU^  for 
the  benefit  of  others.  If  the  Plaintiff  had  be^n  si^ed.by 
the  crown,  and  had  paid  this  money,  can  there  be  a 

doubt 
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1819.       doubt  that  it  would  have  been  a  payment  made  for  the 
Halss       l%&t^?  The  executor  is  not  to  bear  the  burthen^  bat 
V.  the  legatee.    The  case  on  the  land  tax  act  does  not 

FREEKfAir.  apply ;  that  is  a  tax  &lling  completely  on  the  tenant  6f 
the  land,  and  he  must  pay  on  account  of  his  own  poa^ 
session.  .  It  is  so  much  a  tax  on  the  tenanti  that,  except 
for  die  purpose  of  enabling  the  landlord  to  vote  at  elec- 
tions, the  landlord's  name  would  not  be  on  the  rate. 

Richardson  J.  This  case  is  distinguishable  from 
Dehby  v.  Moore^  and  Andrem  v.  Hancock^  by  reason  of 
the  clause  in  the  sixth  section  of  the  act.  In  Denby  r. 
Mooref  the  tenant  had  paid  an  excess  of  rent  voluntarily, 
so  in  Andrew  v.  Hancock  /  and  nothing  in  either  case 
remained  due  from  the  tenant  to  the  crown.  Bui  in  the 
present  instance  the  duty  remains  a  debt  as  well  in  the 
.  legatee  as  the  executor.  It  is  urged,  that  the  executor 
cannot  recover  from  the  legatee,  because  the  duty  is  the 
debt  of  both  of  them ;  bdt  the  contrary  seems  to  result 
from  the  act:  the  executor  stands  in  the  situation  of  a 
surety,  and  his  principal  becomes  liable  to  him  for 
whatever  he  has  paid.  In  this  case,  therefore^  there 
must  be  judgment  for  the  Plaintiff. 

Judgment  for  the  l^laintiff  according 
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Levnr  aisd  Others  t?.  WEATftUKAtL  and  Othecs;     ^<w.  15.' 

nPHIS  cause  came  on  for  hearing  before  the  Maater  A  wttlemeiit 
of  the  Rolls  on  5th  March,  1819,  when  hu  Honour  ""'•^  ••»  «>« 
directed  that  the  opinion  of  the  judges  ^{  this  coast  H.  /T.  with 
should  be  taken  on  the  following  case:  — «By  indentures  '^/P**  (**^ 
(tripartite]  of  lease  and  release,  dated  the  Sth  and  9th  band^andwiir 
December,  17S1,  being  the  settlement  made  upon  ijif^  respecdyely 
zqarriag?  of  Hemy  Woodgate  and  Ann  Domung^  for  the  ^^      ^*' 
consideration  therein  mentioned,  H.  W.  conveyed  cef-  of  appointiog 
tain    premises  situate   9^t   Ulcambey   in  th^  county  of!*y^**^^y^ 
Kentf  to  two  trustees  in  fe€^  to  hold  the  same  to  the  {he  covemn^ 
use  of  the  intended  husband,  his  hdbrs  and  assigp%  tUl  au>^  >n  default 
the  marri9ge,  then  to  the  use  of  the  intended  husband  ^  .*"     *^ 
and  wife,,  and  their  assigns,  for  their  respective  lives,  sepAntely, 

wns  waste,  and  after  the  death  of  the  survivor  of  them,  *^  *^*  ^*^ 

of  either,)  con- 
^  tained  the  fol- 

bwing  lumtation  in  default  of  any  such  appointment: — ^  To  the  use  of  all  and 
^v^  thtf  child  and  children  of  the  mirriage»  both  sons  And  daughters  equally,  part 
Md'ShSiB  tUks,  if  mom  than  one,  as  teftsntt  in  Mmmon^iiid  Hdt  as  joint  tenants, 
and  of  the  heirs  of  the  body  and  bodies  of  all  and  every  stick  child  and  children 
lawfully  issuing  ;  and  in  case  there  shall  W  more  children  than  one  of  the  said 
Inttnaid  tntrriage,  kMtt  any  siich  child  or  thiMren  shall  happen  td  die  under  the  age 
of  a  I  years,  without  iitut  of  his  or  their  body  of  bodies  lawfully  issuing,  then,  so 
often  and  as  to  the  part  and  8hare>  parts  and  shares  of  all  and  every  such  child  and 
children,  to  th6  u«6  of  the  sutviving  children,  paft  and  share  alike,  if  more  than  one, 
to  tinanti  in  common  and  nut  as  Joint  tenants,  and  to  the  hein  of  the  body  of  every 
such  child  and  children,  until  every  such  child  and  children  should  be  dead  s  and  in 
case  there  should  be  but  one  child  only  of  the  marriage,  or  one  only  surviving  childy 
lh%n  to  the  use  of  Mich  surviving  child  in  tafl,andforddfkttkofissae  of  the  marriage, 
and  in  case  there  should  be  issue  who  should  all  die  without  issue  undothe  age  of 
ax  years,  then  to  the  heirs  and  assigns  of  the  survivor  of  H.  W*  and  A7t^»  in  hit  J* 
The  marriage  between  H.  W*  and  A.  D.  having  taken  place,  JRT.  IT.  died  intestate^ 
leaving  his  widow  and  two  diiidren,  Iom^  and  Ann.  The  widow  made  her  will, 
devising  the  property  over,  only  in  case  of  the  death  of  both  children  without  issuer 
before  ax,  and  <ued,  leaving  the  two  children,  Joseph  and  Ann,  who  both  attained 
the  age  of  at  year*.  Ann  marriMl  T.  fTentherM  J^tipb  died  diortly  after,  having 
made  his  will,  by  which  he  gave  all  his  real  estates  in  the  county  o£  K*  oc  elsewhere, 
to  his  sister  Ann^  the  wife  or  T,  Weatberall^  in  fee :  Held,  that  Ann,  who  was  aheady 
tenant  In  tul  of  t>ne  moiety  of  the  land^comt>tised  in  the  mihiagc  KttleiDcatf 
htMi^  •«  the  hiir  St  hw  •f  /« ^^  teiMat  itf  At  cC  tie  otter  moitty, 

thea 
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1819.  then  tp  Ike  we  of  Bodichnd  and  chfldran  of  Ae  intend^ 
marriage^  in  such  sharet  aa  htuband  and  wi^  daring; 
their  Joint  Ii«^  ^  anj  deed  or  writing  [Nroperly  exe- 
cu^  «iid  at^^sted,  or  in  de&ult  thereof  <^.^^  wvjfor 
ofth^  fajjT.  deed  <M' mil,  pvomiiy. execute  ^!^^ 

aluwld  linut  <xr  appoint,  and  fpr  defiuik  thereoi  aiid^ 
aufgect  thereto,  ***  to  the  use  of  all  and  emy.  the 
child)  and  cbjUldren  of  the  floid  intended  marria^  bodi 
lens  find  daugj^ters,  egual^yi  p^  and  share  alike.  If  moit 
than  one.  as  teni^ta  in  common  and  not  fis  jomt  tenant^ 
and  of  the  heirs  pf  the  body  and  bodies  of  all  and  eterj 
such  child  and  children  Wfully  issuing;  wd  in, .cave, 
there  shall  be  jnore  children  than  one  of  the  said  h^ 
tended  marriage^  and  any  such  child  or  childrin  shaB 
happen  to  die  under  the  age  of  twentynDoe  yeBi% 
without  issue  of  his  or  their  body  or  bodies  lawfuOy 
is|u|ng,  then  and  so  often,  and  as  to  the  part  and 
share,  parts  and  shares  of  all  and  every  auch  child  and 
children  so  dying;  to  the  use.  of  ^e  survivors  of  sod 
children  equally  part  and  share  elike^  if  note  tfiaii  onc^ 
ap.tcjauU^  in  oammon  and^ot  as  joint  tmsi^|i^|i^^ 
tbeheira.of  .the  bodjr  and  l^odies,  of  all  4P>d<fiHgp;f|[4^ 
olifld  and  cluldieii  laarftdiy  iasuingi  until  ea^vfoi;^ 
child  and  chil^reoi.shaU  be  deiyl  without  laT^f  WH^  9^ 
their  aaah  aad  evory  of  their  bodies  kwfoHy.ksnim; 
and  m  case  there  shall  be  but  one  child  only  of  the 
said  M'tf^'Htd  maitiafl%-  or  one  oahr  swimtt  child 
theree^  then  to  the  use  of  such  only,  or  ooiy  sBrrtfi^ 
i«g  child,  of  the  said  intended  marriags^.  ba  tbo  sana 
a  son  or  a  dani^rtert  and  of  the  heirs  of  thebos^oC 
such  only,  or  only  surviving  child;  and  £ir,  deftalt^ 
auoh  iftsue^  or  in  caae  there  should  be  isBne.of  ti»said 
intended  marriage  who  shoidd  idl  die  wittout  issue  of 
his  or  their  bady  or.bodiea  lawfii%  issuifl^  mdmjkB 
the  said  age  <^  oaMndmvrenqr  year^  then  tothttusa 
of  the  heirs  and  assigns  of  the  annrtvor  oC  Ifae^aaid  JE£  ffl 
and  ^D.fer  ever.''  ahostlyaaertbedateaMli 
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rf  the  sakl  indentures  of  lease  and  release  tl.  Wi  Inter-*       1819. 
married  with  A  D,    H.  ff.  died  in  die  year  1740, 
intestate,  leaving  A*  ff.  his  widow,    if.  ff.  bad  issoe 
by  JL  tf.  two  children ;  viz.  Joseph  and  Ann.    A.  fVl 
Ae  elder,  after  the  death  of /f.  ff.  made  and  {kiblished 
ker  win  in  writing,  dated  the  Hth  February^  1741,  daly^ 
executed  and  attested  in  the  manner  required  by  law  Ibr 
deyidng  freehold  estates,  and  thereby,  (provided  het  said 
duldren  sbould  respectively  die  bdbre  tbdr  ages  of 
twenty-one  years  without  issue  lawfully  begotten,)  did 
gtve^  devise^  and  bequeath,  all  the  aforementlbned  ttiA- 
•liages,  lahds,  tenements,  and  premises,  to  her  mother,^ 
MufihaDowningf  fer  life;  and,  from  and  after  the  decease 
<ilt  Martha  Downing^  Xojohn  Cooper^  in  fee.  '  A.  ^  the 
fUKtety  died,  in  the  year  1742,  leaving  her  two  children, 
Joseph  and  Ann^  her  iHirviving,  having  made  no  other 
appbintment  or  disposition  of  the  estate  at  Utcombe  dian 
by  her  said  wfll,     Joseph  and  Ann  both  attained  the 
age  of  twenty-one  years.  Ann^  in  December^  17S+,  inter- 
nuimei  with  1%nnas  WeaiheralL  Joseph  made  and  fyob- 
Wbirif  lii  wffl  in  writhi^  dnly  executed  and  attested,  so 
mttfem  fitelioU  estates,  dated  Sdi  Ifooember^  1759, 
and  iter  Aargiif  them  with  debts  and  lagades,  gave  all 
Uft  tisti  estsiteB  in  the  county  of  Sini^  or  elsewhere^ 
wHkdi  {he  kingdom  of  Great  BrUain^  to  hk  sister  Ann 
WhMerOtj  the  wBe  of  the  said  Tkonuts  Weaikeraa^  her 
Kdrs  aad  aas^ns  fi»r  lever.    JhM*p&  died  shortly  after  liie 
date  of  his  wffl,  without  having  revoked  or  altered  the 
sMie^  dud  whheiit  issue,  leaving  Ann  WeaAerM^  Hb  sister 
«fld heiress  at  law.  Theestate  at  UZbomAe is  subject  to  the 
custMa  cf  gavelkind.     The  question  for  the  opinion  of 
I^Ctartwas^  «•  Whether,  uponthedeath  of  Jbs^  Wooi^ 
gwftv  'A^  IPSnoM^fiaa  became  tenant  in  tail  in  possesskHi 
sff  llie  asessnages   and  hereditaments  at  Uleombe^  m 
Asa  aoraqr  ^  Kmif  ijompcisod  in  the  indeaturea  of 
lease  and  release  of  the  Sdi  and  9di  Ikeember^  17S1»  or 
Veft.  L  E  e  what 


\KBATUfiAi;      -'^^'^^  Sent  for  the  Plajntifr.    The  terms  of  tfaeseCUe* 

A.%Iix       ment  have  created  cross  remainders ;  and  this  appettri 

not  merely  from  the  intent,  but  also  by  the  express  words ; 

for  the,FJamtiff  adpciits  the  neqessity  ofexpre^^  won^Lto 

carry  svicn  limitations  into  effect.     The  wpr^s,  **.anim, 

case  there;  ^m}l  be  more  children  t^aaop/^o^  the  said  m- 

tended  marriage,  and  any  such  cnild  or  cKilarefai  Aaff niiiK 

pen  to  die  under  the  ace  of  twenty-one  years  without  issue 

of  his  or  their  body  or  bodies,  &;c,''  ^upled  with  the 

words*  '^  until  every,  such  child  anil  children  snail  be  Sead, 
■J 'I     •    \      .•*•'«•      ^  .       ,     '-•     j'JUnn   91 IJ   lyMjbiXi 
without  lawful  issue, '  sufncientIy,show  the  intention  that 

the  estate  should  go 


provision,  in  case  i 

twenty-one  years,  distinguishes  tbl9  from  ordinary  jcascs. 

Indeed*  if  these  words  had  not  been  insectea,ihepi:e6ent' 

case  would  have  fallen  at  once  withm  the  authonty  of  Z/or. 

•   i  ■        •         ,    •,«  >    »      •  »  *  •  '*!»',**  n-'i*    yupfi 

dem.  Tfattsy,,  iVainewriglU  {a}*  (The  argumenttherew^ 
that  tbe' instrument  under  consideration,  being  a  ^^9o$  • 
there  could  be  no  <juestion  of  implication;  yf^nen  Mira 
Kenyofi  said,  (hat  (he  deed  contained  e^cpress  hmltatiomL 
by  way  of  cross  remainder^  in  terqis  sufficiently  o^otlo^ 
that  it  was  the  intention  of  the  parties  to  the  deecL  ttiot 
there  sh^ould  be  cross  remainders  as  to  some  6F|  ule 
children.)  But  .the  terms  used  in  the  present  caeeJ* 
thoi^h  varying  a  little  from  those  used  in  Doe  v.  Wmie^ 
tDrishtf  sufhctendy  denote  the  intention  of  the  parties  to 
create  q^pss  remainders.  IMfeyrifik  v.  Whimirw  (i^  cer- 
tainly stands  in  the  way  of  the  Plaintiff,  and  D^9|fs  a 
strong  resemblance  to  the  present  case;  but  there  is  tliis 
distmctioq,  vjz,  that  in  Meynck  v.  ffAw^^wp  the  words, 
"  Until  every  such  child  and  children  shall  be  ^ei^ 
without  lawful  issue  of  their  and  every  of  their  bodies 

{a)  s  T.R,  427.  {b)  4  A  6f  -;*/8xo. 

lawfully 


evidently  show  that  the  estate  was  to  go  oiWP^^t^lSil  '  ^J^Ig^^ 


alsp^  to  b^  t^eryed^  thaf ,  ^f^.  tbef^ov^sioq  is  jn^e  in  &- 
TOur<^oae*clii^       *     '        ■- -^-^  -  -'    *  i»  •  •  -  «    ^  ■  -^ 

not  atakioned. 


▼our  of  ome.  chila  only,  the  acre  or  one-and-twenty  y oars  is    vrnwuw* 


'  Moisett  SenK  cwWi.  Tfiecase  of  meyncJcy!  Jrhtshaw 
IS  aapisiTe  ,ot  the  present  <juestion  ;  but  m  the  absence. 
c»  thfit'coie.  tne  Defendant  would  be  supported  by  i^oe  v. 
ff%ifia»nffife  and  other  authorities*  Ther6is  nothing  in 
tni;i  case  toshpwan  latenttbn  that  cross  remainders  should ' 
aris^  where  either  of,  the  cftudren  med  after  twenty-one : 
tndoed  the  contrary  may  be  inferred  irom  the  circum* 
stwcf^  that  ,tne  party  knew  how  to  create  such  a  re- 
mainder 'Srher^  heVished'  r^,  aad  6as  done  so  to  meet ' 
tne  owe  *of  <M!dren^ dymg  ^u  to* 

.-.  Jdhj, /.  ,iljij'i..    ^      -    iw^.."T    :,     .  ,'...••;.     •  W  t'.' y  ^ 

meet  that  case  alone.  This  property,  too,  was  gavelkind ; 
therefore  the  Smitation  over  to  the  survivor  ox  hus- 
tmnd  anff  Wife" Iri  the  evait  of  tKe  death  of  tfie  cTuldfeii ' 


anc^^escended  to  Ann  ^WeaiherpU  mid  ttosepk  Wbodgate  :^ 
Jb%epir*Woodgate  having  devisea  to  Ann  WcatheraU  in* 
<i^,'  sne  has  now  the  fee  in  the  whole :  ais  to  her  own 
inoaetl',  in  remainder  after  her  estate  tail ;  as' to  the  other 
moiety,  m  possession.     It  is  qnestionable  whether  the 
dqprefi^oris  ha^  iised,  except  as  to  chitdreii  dying  under 
tweritynone,  would  imply  cross  remaindcif s,  even  if  it 
were^the  case  of  a  will.    That  point,  however,  does  not 
arise,  for  it  is  admitted  by  the  counsel  Tor  the  Plaintiff 
tnat  ttiere  must  be  express  words  of  limitation^  to  con- 
stitute  a  cross  remainder:  indeed  it  is  clear,  from  the 
cfie^  of  2>£?^  v^  2yofvell(a)j  and  Doedenu  JPoquett  vl\ 
lli&rii^  (i),  that  such  a  remainder  cannot  be  implied  in 

(it)  S  T.  R.  ^%u  {B)  X  Jtajtf  4»8. 

£  e  2  a  deed* 


Lamh 

V. 
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thr  Defiendwtildnit  witiLthe'Plaiiidff'&  tbegreatconMtfi^ 
thall  cask*  was  cbnoersing  the .  jneaimij^  «f  the-  ^ori^^ti^ 
Wiiinnsaa.'^  vimg^  nvhich  unn  tianddsred  to  h«re^^oaki0td  die  bhfef  -  - 
^^^       diffimdty  ibithe  e&s&    Serjeahf  mUuims^  in  )ib  tiite^ 
to  Ciifl^  T;  (Sf^;tra^<d),  sayv,   cfoM  rdttiohidefi  -mhy 
beHoreHtfd'  bj  deed;  buttb^ii  h  most'  be  by  MprMf 
wordfl«    He'  then  ^tatps  the  usual  fbrttv  wkkh>  he  ill^s^ 
it.is  not  necessary,  dibugh' certtMily  pmdentf  t^mkj; 
aod  then  he  quotea  Ae  very  word*  of^cb&de^  it^'^&iie  n^ 
HUnewri^  'Jitid  dhes  that  cafie  as  an  authdtf t)^,  thkew^ 
deed-Bo^ivxMiled  costahmd  expvettkltinilalk>ns^b^*Wiiy^' 
cnois'jremwiders^'ivbichy  though  itotln  tb^fo^kwkllfial^'' 
guage  iited  fay  conv^i)ce«t  wereyefi  ia^tel^iaaxttffibfaHidy  * 
deftolsiigi  thatit  wa^  the  iotention  taf  the  {WKiM  h»^fM' 
deed  that  there  should  be  oroe^roftaatlrierav  "^Btflift^^ 
wobdb  used  in  the  present  case^  except  as  to  children 
dying  under  age,  do  not  express  limitations  by  way  of 
cross  vmaxmnd&o^  and  are  far  frobi  beii^  auffldendlto 
denote  an.ifldentiiNi  iCDeneateiljbBm^    If  the  jicosebtlcase 
w^f^resini^gcAi  aiid.lhf(caaeof  Jtfgrr^cit  v.  liSiUv^ 
nob  bemi  .<decidcd>    the  judgn^ait  woidd  .be^fiuriMw^* 
Defiuidafitv      ^ . .-   ■  -  v    .    -  -  i.-;  .-f ,,'»» 

Jjem  m  r^thi  ^  ^ThereJi  no  differeboe  in  cflhaty'H 
w.betfaer  tb0  cpiestion  anses  cm  a  deed^of « inIL  *  Tfaeib^ 
must  indeed  to  expit<8»  .wojada  of  limitation  ^  ^  deerf^- 
InreflKse kcm  itManalope  the  framsc^a  intent  jyttnpHrtho^ 
there  need  not  be  words  of  limitation  in  a  will,  fopths!) 
partyiain.  that. case  considered  maps  amciUij  and  his 
intent  is  implied  without  them.     But  here  are  the  worda 
of  lamitalion  '^  heirs  of  their  bodies,"  and  it  makes  no 
diffeareoce  that  this  is  a  case  of  gatyeBtiad  •.  yawyei^^ 
The  term  **  surviving^'  was  not  held  to  afford  any  con- 

{a)  1st  miUamsU  Saunden^  185.  note  6* 

clttsiye 
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eldfS¥e  .ol)|0otion  ^agamt  the  cro6k  temsmder'  In  Doe  i»  /     1 8<9r 

suebdiild/Qr'  children  afaall  happen  to  die  under  the' 
ag9'  of  diiei^tndb»tweniy  years  witboDt  iauie'  oC  in»  or^  WiMnm-, 
tl»QtriJiMH])r  .or  b^ed  IttwiyUy  iaMiing^.dieulandi  sooften        ^u..,. 
ao^as  tQ.ll^.  piut  and  fihare,  parte  and  shares  of  jdl  : 
afld«Y9iyiu|ch< child  ^nd  cUUmi  ad^dj^gyitdlfenie  . 
of.  tb^  «i|ryE)iMM  of.  tfiidi  cldldmti  cqtiaHyipArt  Aid  ahhie  v 
aVk^T  iftiQfW'^:  thi^  j<«e.''    *Sd  .  that  the  {nnrriBiim  s, ' 
ii)/  ^riWlc^r  lb9j;.9fitod'a«!  in^/i)oe.v^<flSFUiMtif%ibi'   Ttm-*. 
WA»D49lr  .^^mmUA  ftc..coiipkd  mtk  Ihdothd^  fndsr  I 
ib%t  )|wr^t5  :ririMCkiiMeoold  ^  ofltflvwise/jb^^inoornfddle^*  ^ 
Int^timH,  dii  igoilerali  be  in^pllsdiili'/waH  AatadBBd^ar 
jiV|l'i^)Hi<)OXCMf^  itti to  ;lknilatioii%  'vhidi  iinak&»fae  *««  } 
pi9««is^  9«ftb(!7  «te  hsm^xbjrapt  words?/  mdiMegffM}9^^' 
jqOMirtrgoeBriMdlrc^beettleth^  iliii;:' 

,T<.^.:.  .      ...  :.^   t.i    -  '  ,  '  'Olir,^«fcu^hrffe" 

JJiTlii»^08^1di8ibeeniai^ed  before  w  hy>«eiiniel}  we' 
iijiw  ooDftiilered  i^  asid^'aite  cS  c^lfiibn^  thst^'^tpon  the 
deiiBh  oPJettpkWimdgaieiy  Jm  W^atMlPoU^^o'^m^  al^< 
ready  tenant  in  tail  in  possession  of  one  moiety  oPthtf  aM*^  . 
saages  and  hereditaments  at  Ulcombef  in  the  county  of 
^CTid^coniprisedin  Ilia  indenluiseof  lease  acid  release  of  the 
sA:Bhd  Oih  q£  Dec€t>Aer,'l7Sly  faecdme^afl  tbehdr  at 
la#of  Jbaepi  Woodgate^  tadaotin-fee  of  tb^  reMPsion  of 
thilt  moictyy  and  tenant  iff  foe  In  yoMesmMi  ofthe'olher 
nioiety^'  * 

-   w^  •      -J*  A*.  PAnc#' 

J.  BoBRooaa. 
i6mfmker26a,  1819."  J.  Bicharosok 
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t&r^.       any  We  <yr  lives,  or  for  yenrs  determitiaUe  ai  amy  Ufe 


fUdA 


or  lives,  -  of  for  years  -or  other  period  of  time,  sbaTI  he 
*'^"*  calccftated,  tJxA  the  daty  chargeable  thereon '  sSttll  be 
ftiBBMAKi  charged  according  to  the  tables  in  the  scheddle  hereunto 
annex^;  and  the  duty  chargeable  on  sudi  annuitrishall 
be  paid  by  fbar  equal  payments,  the  first  of  which 
payments  of  duty  shall  be  maide  before  or  on  conipletmg 
ibt  fii^t  year^i  annuity,  and  the  three  odiers  of  such  pay- 
ments of  duty  shall  be  made  in  like  manner  successitdy, 
befdre  or  on  completing  the  respcctiye  payments  of  thc^ 
three  succeeding  years'  annuity '  rcsp0cti>Jely;*'  '  lA 
ttiis  case  the  payment  is  made  Idler  fbur  y^ti:^' tl^ 
executor  not  having  deducted  the  ^uty  >iritiiin  "dlat^tlme,' 
and  the  action  is  brought  oh  die  ckuse  bf '^e  stattit^ 
whieh  enacts,  that  if  the  duty  be  not  deducted, ^it^^i^ 
be  the  debt  both  of  the  executor  tod  the  f%*ite& 
With  respect  to  the  latter  party,  h^'i^^naihs  dtique^ 
tionlibly  liablej  notwithsfending  the  power '6f  the  6xel£ 
CiitortO'deduct,  if  the  executor,  having  omitted  to  deduct, 
incur  a  debt  to  the  crown;  if  he  pay  that  d^t  out 
of  his  own  fund,  the  amount  of  the  duty  becomes  a  debt 
from  the  legatee  to*  the  executor.  It  is  ilrgdcf  tli6tall 
the  instalments  ought  to  be  paid  in  four  ye^rs,  i)ut'tftii 
statute  goes  on,  arid  anticipatiug  the  case  of  an  omissidiii 
of  payment  by  the  executor,  makes  the  l^tee  ^*a 
debtor:  that  puts  by  all  the  argument  as  to  thfe  Ibtfryeai^ 
There  is  no  necessity  to  travel  back  to  former  d^isionij 
because  I  gb  on  this  statute  alone.  This  does"  hfttT^- 
semblethe  case  of  a  voluntary  payment,  or  a  payttitn^ 
made  In  ignorance  of  fact  or  law.  So  fkr  frotn'bei*ig  li 
volunttiry  payment,  it  is  clearly  compulsory  on  tfie  clause 
of  the  statute  holding  both  executor  and  legatee'  Babtt 
at  any  time.  Both  parties,  therefore,  being  IJablfe  id 
«*§  cAse,  the  payment  made  by  the  Plain'tiflTwa^ifl 
substance  a  payment  &r  the  legatee,  andthe  PliWtJff  is 
entitled  to  recover,  «  .     .v.  >>it 

Pahk 


»  fYs<^tfin«  M¥««>».PRfaiPP  in.  v  rAoo 

February^  (executed  sfter  the  dissolution  of  the  partner-  ^  ^ |f ' ^* 
ship,)  and  made  between  Boehm  of  the  one  part,  and^  \i^]^ 
Thomion  and  Bemey  of  the  other  part,  (reciting,  that  tf. 

Boehm  was  desirous  of  converting  all  his  freehold,  lease-     I^avbon. 
hold,  and  copjrhol^  io^te^  ii^tp  nuuify ;  and,  as  it  would   .    ^x-  :h 
be  convenient  to  him  to  raise  money  at  an  early  period, 
,.  Hfid  Vh4iinUfm  imdiSkm^  were,  willing^  pfs^l him  in^^  .^   ^    j^ 
./  i^tjqi^j^  cwt being  indewufied^from  all  Ipsse*  by^rea*- .  •     -r- 
..,  mgfi  ^.  Hording,  Boch  assistance,  that  Bodtm  |jff^  for   '  ' 

.,. tfacp^fPUi^p^^eSy dcterfiiped  to  convey .tl^e. psai^.prpBeriy .»"  t  ., 
^ ..  .^M2^|of)|^^,4ixu}  Semey  upon  th^  trus|;  thereinaftfjr  ex-  '  »•  •  • 
u*»*«M  :)iMFas  witpesicd  that,  for  i^e  pmpo^  ?!^{^^y{  ..i  i ,  '-l 
>.i  ^9S  Wfk  daux/9  inta effect^  the  said  Boebnf,  ^id.epnvey  tor<  .-<.,  -j  i  ,1 
,r  7^hr«t^m4'<9pni!<Q^4Ad  tb«ir  heirs,  executors^  admjixii?-  ^  ' '  /  '  } 
:  *:<>lrfW%\  «M*d.  asi|}gn%  respectively,  divers  free)iQ}4  and  '  1  .  j.  1 
. ,  la90fMfi,b^ri^'t(M9^t^  lands,  and  premi^^  ^^^,  ^.     ' '     '  \' 

,  i.i^ppirt^imcoi^i'.iiiid  did  covenant  to  surr^e^r  .dj^ers  >   i  :• 
.^.o^py^iQldvh^eiiUamentSy  being  all  his  copyhol4 jbere-  '  ^''  '"|^^^ 
,    ditajnipiUSi  to  the  ose^of  ThorvUm  and  Bam^  fbeir   <   ,  t 
:  M)ld|ii».^w4^a9AiigQSp  ''  npoa  trust,  that,  the  tifiistees,  their  '     ^     '^ « 
,j\^ijs^.je^espi^^  »xy^  assi^S)  shouM.  ',  \\  .     -i 

\.  ,l9fili^«^ffl^  a^.spdi  t\jx^  qr  t}m^  o&  they  \x\  the}r  ijlis-        :  « ^^  t 
;.  <pK^f^ipig^.4wVfikab^Ji4^  '  ^ 

l;^»fm^eU4>eE*^iaj{^err.  QP:in  Jqt%  aad  either  b^  public  .     i 

7.mifSt^;  or  private,  ooq^ac^  ^9  jFX.  PP??^f?i  pr.jpers^na  ' '  -  '^^ 
J  ,lf]ip^[flHMil^>bfi.TVJ4iQg  tabecpi9e,jh^  puj^hjoser  or  pur-  ,  . ,,  ^''^ 
i^r'^il^er^.vtbficeofi.or  of  j«iy jiart  thereof  j-espr^tiyely,  and  -^^  '.^  ini 
I,u6frJ|i#bl^.pr|ca  ppuld  })e.re9poijably  ija^  /.       '  ^^^^ 

viOir  fffMn,^  tba  am^J  ^nd^  in  the  meantime,  and    :\      .  r^ 
♦,,  #Dii  $iif^  la^  ^oi^ld  ra^X^  wiyr  oC  mortgage  of  air  *     '     '-^  ' 
or  any  part  of  the  same,  for  all  or  any  part  of  the'  ,    ,  '.  „,' '^. 
^^;bl^  fritted,  01*  ngfeed  |fo^bk'    *  <  ' - -\ 

<.:^fMi^fQr  «ttrTen3«red  therein  respectively^)/ any  suni      "  /  '  '\ 
\'i9f  WlM^htiaotg^i^^  trustees  for  the  iim#  .    '    ." 

'  beimg 'might'  ihinic'  expedient  to  raibC,  ov  ih^'A,  tioekiHi '  ' ' 

. '  ■  -A.wO  .  >  E  e  4  in    ' 
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doubt  that  it  would  have  been  a  payment  made  for  the 
legatee?  The  executor  is  not  to  bear  the  burthent  but 
the  l^atee.  The  case  on  the  land  tax  act  does  not 
apply ;  that  is  a  tax  fijling  completely  on  the  tenant  of 
the  landy  and  he  must  pay  on  account  of  his  own  poe^ 
session.  .  It  is  so  much  a  tax  on  the  tenant^  that,  except 
for  the  purpose  of  enabling  the  landlord  to  vote  at  eleo- 
tions,  the  landlord's  name  would  not  be  on  the  rate. 

RicjEiARnsoH  X  This  case  is  distinguishable  from 
Denby  y.  Moartp  and  Andrew  r.  Hancock^  by  reason  of 
the  clause  in  the  sixth  section  of  the  act  In  Detiby  v« 
Moore^  the  tenant  had  paid  an  excess  of  rent  voluntarily, 
IBO  in  Andreao  v.  Hancock  s  and  nothing  in  either  case 
remained  due  from  the  tenant  to  the  crown.  But  in  the 
present  instance  the  duty  remains  a  debt  as  well  in  the 
legatee  as  the  executor.  It  is  urged,  that  the  executor 
cannot  recover  from  the  legatee,  because  the  duty  is  the 
debt  of  both  of  them ;  bdt  the  contrary  seems  to  result 
from  the  act :  the  executor  stands  in  the  situation  of  a 
surety,  and  his  principal  becomes  liable  to  him  for 
whatever  he  has  paid.  In  this  case^  therefore^  there 
must  be  Judgment  for  the  PlaintiflP. 

Judgment  for  the  Plaintiff  accordingly* 


'  ^e^ttniieesitii'  the  time  being  sliould^iwse  pv  iQor^^^ 
df 'tfifr  ^M  pfernisesi  or'any  of  theinj  or  any  pcLTt  Jtber^^ 

•  rejptjctf^biy,  \fy  virtue  of  the  tniists  tar  tha|  purfKMse^&iei^ 
iiib^ve^tedai^ed;  'feiirthly,  to  indanni^  TA^oii  a^d 
^^^4^  respectively, 'and  their  re^pectiv^h^ra^^ectitQr^ 
iidihUf^batbi*^'  tod  assigns,  andi  aQ  other  per5on8^|ih^ 

'  ^tkSt'tiuiti'  bf'^diris  of 'money  respectivelv;  as  limt^ 

ifxHmUksf^S^  aiHKttiistrafors,^  and'  anj  othir  vmm  or 


'fMbatiie  4llS£Ur^oi'  Engaged  to  pay,  on  tiie;i^wt4^ 
fSMUli  Mth§r  dloile  or  jointly  with  72^^  Jhis  pf^r^^^ 
*^ji^£[y'iii^l)iwy  person  or  peitens^  eitberbj  w^y  qf 
-adViitiCe^or'iowij^or'by  the  indorsement  or  acceptancf 
tf'toy^l^  bills  of  CTchahg^  or  promissory  90^  O^ 
^iMteft  ){tf  htultf ;  anc^  fi>r  that  purpose,  to  p^j  th^  same 
Mlift '  afdd  i^nl^  of  money,  and  all  interest  ip  ]^?fljpect 
Ok^ftc^^'ihe  person  or  persons  entitles)  to  such  9ivn  pr 
Mliii  dnttori^  rltepectively,  and  iQtere$^  as  (o  t^o|^  ^rhcjl 
kjf'pA^ftiiiS&t^ilii^r^  should  1be  eptiitted'to/s^ 
filWi^  tf'lhd'^rsbn'or'persbQs'  respectivelr^.c^  61^9^^ 
ttttf^lttbU^^biild  be  boi^wed,^  pK  to  wh^n  .tli^  ^npe 
8ll«Mtftf''bi^^'^'ariU)teed,  or  secured,  or  made  p^.^* 
fM^^abtf'tetiy,"  to  pajr  Ae'rendue  of  the  9eu4  «if^^ 
(«l^%^';&^'  his  cx^utors,  admimi^t»(g^  ^^d 
tfM§Hil^fif^  ^*fe  a^c^'their  own  absolute  use  .^n'd  Wid^ 
abfl  'M  pdrt'idf  ills  ^ersonalty,^  In  the  s^d'in4eDtur|»  of 
leMMbMUei^'ahio^containea  rano^  other  clifuaefi  pro-^ 
vftoe^  ind  (Conditions  for  vesting  the  balances,  wUcb, 
•   >    I  for 
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log  dikv  trmtuta  'm  cam  eT^esrtk  or  nfc  it  %d^mI^  be. 
pAftny.  Acu;  wd  die  cMMdvcfe  tote  «lttarty  ta'ni^riD 
IkeirfMilearike  mA  iMitttam  iK  Ife  tiiae  «Flke 
cscmilieB  of  die  mdimdasmni,  Ae^Aerpnptgtf6[ 
BaeHahiMApeaimOf  of  fhe  pntocnhip  «tiet%  ^Hck 
fi«re  abi  wJfcimt  to  p^y  the  |wrtmlAi|»  ddita,  ^oo- 
^rtedof  hii  pUtte  and  fWnntnie  in  hb  three  lioottt  id 
<r>  Jhifc^# S§imrt, m>  Tfartj  end  Qlfarifawgy  fhevtodt  of 
hjiftfrnetOffeyfAMri  »  veveniooili  fiiadM  iptot|»^» 
timber,  benk  etock,  end  ottier  peaniHd  eftct%  i»4K 
^  of  about  S7,00(NL  Kcither  JS^rAgr  1KMP  TMntfcM 
Bor  jeckfaerorihenyttthi^owH  lep^rMd  eiewmi 
or  JoiBtly  tritb  )iis  co^pattnen,  a  cMdter  </ JJtete  ^Ad 
Tojpler,  or  etdier  of  ditnKy  aa  aiqr  aoMoot  erhHUOt^er. 
B0eim  was  th^  tmtber  iadttced  t»€Miv«rt.liia  ftiehbld, 
copybold,and  leaadiold estates ktlenooqfvtjfniMI of 
fau  advanoedagti^  mud  toobtiate  d^Ecalttks»>rbi«lt«^ 
have  ariifli  Mtpetidag  Ihesale  of  lm^0Meth  «iid*ibe 
pajrmeatofhkdebt^if  faehad  dtod  iridiatl:  icitoriiliiig 
aay  ooawjraBceft  of -etsefa  ettatte  $  or  i(  by  iaaiM  of  hia 
^  aod  iofirmifiei^  -he  had  beootile  VMihb  t^  eMUila 
fttteh  oonviejraacee;  aiid^  oader  the  omnnmlBaeeelMlbre- 
tneadomd^  aiMl'ii4th  the  views,  faMeat%  aad  ymyjiia 
aforesaid,  he  ekeented  the  itnkniaim  of  die  iSlh^ibd 
15th  JUraur^  1ftl9i  After  the  diftefauioa  of  liirlifcr- 
ebip»  aad  the  execalioa  tf  the  ladMMrea^of^kdfe 
and  release^  JBafAmpeid,  aatMec^  aad  ditetaurged'^the 
aeceptaoees  and  ^dier  ii^otiaUe  secaiitSte  M  iM^htte 
partaerthip,  either  ottt  of  hSs  owa  sepantse  tai^  or  Mt 
of  the  assets  of  (he  Uite  paitaerti^  df  JSkwdia  Aad<47]^ 
fer,  antiTthe  5th  Mardk  fdHowing.  Afldr  thavftinlesaie 
said  nqgdliabte  secikdties^  a*  the  mxBbbtdXb^d^'ydme 
taken  up  and  paid  by  JB.  PUk^i  ^  ^^fttteiMidin^'^Ml 

1  under 


-x« 


■**- 


r7^  »t  tfi<^  tiim  Qf  the  esefution  .of  tba  )W<i  iftfeatgug  of  '  ^.^  ^]*" 

.  pspet^  to  4ifcb^ge  tbeb  p^ciMpij^rj.empgem^Htbt,  lifter- 
t^.  ^i^tQ  pi^^^qQOiii^  of  tb^ir  pi^tq^rrf^.,.,  Qaitb^^7th 
;(  nlK^f?  .lii^W  in  purauaiicc;  aiifd^  eifiWtioo,iff<  t^c^  ^^ivst, 

.,}%i;i<itiq|i  .9^VP9a<0f  the  freehold^  leQ9^bolda  $J9d  .popy^ 
ir  bdld-e^tAtesi^f  A^tfAm,  and  tba  aboyeHuvMed.  D«feiiduit 
, .  ib$t!Wgb(  p9lst  pf  .the;  freehold  ^property  at  auith  aale*  By 
,[\f^4^,f^\  dated  3§th  J/tHZ, .i8I&»  J3oi9i»  a^d.Xlg^ 

4^  4nd.  •fs^fib  of  tb«m  did  appoint  FleUhe^  Alegubtier^ 
I.  and  i%«:«JWr«  jointly,  and  eaisb  and  evecy  af  4iMm, 

jeiF^aUy>  their  aod  each  fX.  their  true  an^  Jawfulst*- 
.1  l(Qmief»  and  attorney  for  them  and  each  of  tbeim>  idth 

Stb^.iuUeat  powera  to  all  and  each  of  tfaeiatQ  makede- 

{   laaoda  af  eyery  Imd^  and  emforce  thaia  by  aiyto  at  Jaw.or 

,  iptecjtiil^y  to  reoeive»aiid  upon  reo^t,  togiiwdiflcfliargte; 

tci  iadprtie.Aotefi  bill%  drafts,  or  order^^  in  ord^  to 
^  iQh>»iii  payinent ;  to  examine  and  $ettl«  aQ  acooimti,  to 

0^powd  ^bis  due  to  the  finoa^  to  oaatai^^  coanpro* 
.  m^  sttba^t  to  jacbitraAiom  pr  pooeliido  any  djappte^  io 

jH^Ush  the  finn  Hi^ht  be  conMroed^i  toj^cecule  arbi- 
.  .leqtip^  bpnda^  Xo  appoint  ooe  »or  A)PfQ  jat^mueaimder 
h  tib9ti% .  and  Io  reypfce  ,j»ucb. ;  apppiiitoient^  if  .necewacy ; 

Afdbf  tad  Ti^ffer  agreeu^  to  riiti%  vhatoTei:  ^hoald 
.  bfi(  dtee  under  tUs  power  cdf.  attoco^*    MeUkery  JUx^ 

angerj^  atid  PdrrsAer  were,  nojk  wr  wem  or  if«i  aay  or 
•  aitber  lof .  them  crfiditara  or  crfitditor  of.^oghm  a»d 
s  .T«gi2p'».  «lr  «ttber  oC  tbesL  .  Qy  iiiklfiatur/^.  daled  the 

srstb  :JmA  1919$  mi  mad^  \Mv^m  JTionitancS  tbe 
J  fiiil^;.ftfti!b  JSMf^'n  <^  -^<^  sMiOPd  pffW  and.  Bm^ 

tof  ijiM^itbM  ptrti,  (afters  reQtinig.that  op  aa  had  been 
f  .dpi^e^.  pr ^dcipeQ!  raiaed.  liQr  TA<?m/ofi  and  jBmi^  ia  tbe 
;  ^ewtim  pr.:pejfoaii»oe  of  all  9«^  any  of  tba  tmrta 

>  .   '  created. 
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created  by  the  indep^ure  of  the  l^-^Jpeprufi^  apd  ft\9!^  v 
^Aornton  was  desirous  oF  relinqfiwhing,  tlje  tn|Sts  re^.. 
'^X'^''  '^  posed  in  him  by.  the  Sjaid  indenture,  and  that  Boehm  vas., 
DAVtibN. ,  desirous  and  cpnsentiog  that  all.the  estate  and intmst  ^ 
o{  Thornton^  under  the  s^iid  indenture  of  rel^ase^  >hQiil4 
be  conyeved  to  Berney  alojie^  upon  the  sam^  trusts  ^ft.t]^^'^ 
san>^  wer^  thep  vested  ifl  ThctyUpn.ipinjdf  wMh  JSejTfen  t^,  ,^ 
Thornton  ,^a^Q  a  T^l^w.  abd  assigniQenfi.  ^y  ]^hii9^  ^i\ 
his  estate  and  int^^t  was  vested  in  JBer^fj/s  ^.l!P\$Hi 
trustee  upon  the.  trusts  declared  thereof  t^y. the  ^id  i|fr<p 
deniture  of  Release-  Aii^stract  was^  fpnu^9fl.,byj(iif^i 
vendors  to  ^the  purchasers  of  par^  of  the/^;^pI4,^97,. 
perty,^of  a  drjift  of  a  do^d  $hen  in  fro^^fJ^ux  ih^^ejir  ,^ 
pectation  t]^  th^t  deed  would,  be  ei^e^uted^  .^itl^  a,  c^r  .^ 
munication  at  the  time^  that  it  ha4  uotJ^j^  €CK/e|i{iii4^lY 
and  which  deed  never  ww  eagrossedf  rfimiU;;9eti)f4f  ; 
oriipprpved  by  any  of  the  ^nte^ded,  fi^r^^Jtb^^i.^ 
but ,  yfas  afterwards  ^  abandoned^  of  w))d|[^ .  t|)f;^  rpi^, , 
chasers^  sol^dtpi^  ^infonped  by  th^  ypi^i^*  .jfffffi 

licitors  by.ietter  of^^  ..l?l?J  ?Mc^  4pft  t 

ot  a  dee4  puiportedto  ^  intended  to,  t)e  ,Y?[)iidQ^.b^v 
tween  Thorntaii ,  vid  tix^  '  coniplainan|  of  djiet  fi^j* 
p^  Bofhm  a(  th^  fe<»qd  pajt,  and  the,  wv^ep^^pejr-, 
M^s  whose ,  naa^ei,  w^re  mentioned  in  the  %st  an4v 
second  coliin[in9  of  t)ie^  sch^^le  tl^ereto  of  the  third  pi^ ; 
th^  said  Fleicher^  Mesanda;^  and  Porcher  of  the  J^itl^ . 
p^r^  ap4  i5«  P^rty^  Esq^  and  tkt^hat  p(  the  fiftl^i  port^  . 
whereby^  [afWr  reciting^  among  other  thing^  the  m*y 
dentures  of  lease  and  release^  and  assignment  ^cf^tbe., 
18th  and  15th  of  February  last,  and  that  Boelm^  wd. 
Ta^  lately  had  occasion  for  the  sum  of  130^000/^  \ 
and  that  the  several  persons,  whose  names  ^ere  men^  ^ 
ticned  in  the  first  column  of  the  schedule  to  the  indoi^' 
ture  of  release  and  assignment,  at  the  request  ipf . 
B^chm  and  TayUrf  or  one  of  them,  drew  tKe  severali\ 
bills  of  exchange  described  in  the  saufe  schedulf^.ia- 
•  favour 


to 


&Vdor  df  JiM^Am  arid  TiA/lerj  upon  the  Veveril  persons,  ]     jsjt^^  , 
whoee  names  were  iifiention^d  in  the  second  'c<^lumn  or   ^  ^y?^/a 
tbeiiaid  ikftiednle,  ^^fed^'ai  tbe  lik6  request,  and  as  isure^,'      *^*^ 
fof  Soehm  BiidTajfieir  Jointly,  aivd  also  ot  Boikm  sej^^r  '  DAvisoir.  ^ 
rfltdjr,  had  accepted  the  satne  bills  of  exchange,  arid,  . 
thai:  the  said' bilk  of  excbaAg^  wiere  respectively  dra^ 
and  accepted  by  the  several  persona  mehtioned'hi' the  ^ 
firk  andf  setond  columns  of  iAe  schedule  ther^td,  upote  , 
tbe  fiidi^  and  agreement  of  Bikkm^  ^at  tb^  same  per- 
scour  Atbuldbe  lisspebtiVely  indemnified,  by  means  of  tiie/ 
tribes <lii^refiiiafiSer  contained  fbr'their  benefit, 'from  |^^^ 
paydi^i^  ottbe  Isahie  bills  of  exchange,  and  aU'^cost^ 
cbflrl^*^  and'  expenc^  which  d^ey  might  sustain'  -on' ^ 
ac<idbbt^t&6r^ir'^tld  further  recitinir  that  Bof Ant  and  ^ 

of  exchange,,  amounf- 


ing'^tbgahirtetee  sum  ofl  mh  tHegovernol 

anff  tottmabv  <>i  tiie^  Bank  of  England^  Bti4'  wheii^&e 
salMi%ab^sUWiall  du^  the  l6an'  wad'  Inten^^'t't  ^^ 
Biiffk  df '^/aiiif  shi»iiltl  consent t^^iko)  fo be  renew^' 
ibif'sttcdeksive  ^ridds  of  two  months  until  Boekm  and  ' 
21^1^'khbuld  be  enabled  to  provide  fbr,  'und  discharge  ' 
tl^  sttid^)^  bf  exdiange'outiBtan^ng,  Ibr  the  time  being ; 
aild  'l\mher  r^ing,    thai  'Tldc1i^^''jtea:ander^  dfai^' 
PbtW  Imd  agfewTto  ridyaic5Wo*^;|%V'j»i^M;ato^ 
21^ffi^,'  at  the  requesi  of  Boehm^'wi  sum  of  40,000// 
aiicl,'  Aiat  it  Was  probable^  that  dthiet  ifums  of  money  ^ 
XD^Kft'  be  advanced  by  them  to  BbeVm;  or  to  Bod^  atifd  ' 
Tt^  at  the  instance  of  Boehin^  and  that  the  tafd  siim'^ 
oP4<),ted2:  hl&d  be^  advafticed,  or  wfts  kbouf  to  be  i^-  ' 
viiftfetf'  to  JBo^itoi  and  "^j/lsri  on  the  agreement  lif^ 
Boi^mj  tha^  Aat  sum  and  the  Interest  thereof,  and  also ' 
aH  dthdr  sums  which  might  be*  advanced  by  FtetdUtl ' 
Jlhponder^  knd.  Porchcr  to  Boehm^  his  executors  or  ad- 
n^hisbators,  or  to  Boehm  and  Ikyler  at  the  inBtaiice  of 
JSi(iel^^^hli*exectttoi^  or  administrators,  together  with* 
intereiiton  sucKiaalt-nientioned  sums,  should  be  secured 

by 


4H?  CASfeft  ivl  MldMELUfAB'O^Einf  ^ 

V.  :        diing,  nl^,  timt  0bdi9ii  waii  deArorii  tbiir*^  We^Map) 

in  'Ptfkry^ 'ftnd  Fbstdier  opdn  trtts^far  tnd^ihliWyibg'Aftg^ 
several  peftotts,  wliose  natneB  w«re  mentidMd^'tetll*^ 
fifftt  imd  second  tx)knAB  of  tkeftiidWk#dkite#dDi^tU>^ 
paymefit  tf  <lie  said  btll^ofWdlaiige^  ^Mf  «¥«^  «rilim¥'» 
of  tbe  renewed  bflb  to  be  grvm*  in*  Heti  dt^^oTv  M^^ 
alMTlbr  Abetting:  to  JRMd&^,  JI»i»lA«^ialii4iJ^lilii»4Mq 
mM  sum  tf  40,60<M.  and  otb«r  Wtas,  wMdi  *]jg;hi^'ft^iHti 
time  to  time'  be  adteneed  bf  AeMf' t«i  JwAm  W  ^ 
Bo»M  Mid  jFb^fer,  attb^  iaiininl^  «riBii»^/^iri»a» 
wftn^i^y  that)  .(fi>r  carrying  tb^^dbsirti  itf  jte£lliiitlbtti>i 
efl^t,  so  far  as  related  to  tbe  frt^oldlier^iilinMiia:aadt 
pf^mises)  and  in  perforMaoiOd  of  the  Mid  ^agiPeelMHCOK^' 
the  part  oF^AmiAm,)  Tkdrh»mmkABmme%f^ib»\wki»m- 
and  request,  and  by  die^Uredtkm  and  <«f)pofiitMMilii#i 
B6amy)  h^fgAxy&Sj    seldr  nihd    TteieiKedr  aiMt  .BmIIIi»^ 
granted,  bargained,  ratified,  and  confirmeAmto^J^ln^i 
and-:  jFIMdlar,  dieir  heirs  and  assigns  for  ever,  att  dva^ 
fraAoU  nMnors,  messoii^eB,  Jiinds,  sflodJieMaitinttCHls,'' 
whksh  were  comprised  in,  and  oointeyed  bytha  indttN' 
tares  ctf  lease  and  release  and  asstgnment  of  the  t^lli  afailrr' 
IStbk  Februttry^  then  last  past^  to  bold  tbe  MttM'to;  ilnr^' 
u»g  of  Pofiy  mS  fktHur^  their  heirs  and' 'iteslgMiMbf^ 
ever,  upon  the  trusts  tbereiiMfter  dechwedcancM^ing^*- 
the   mme!    in  4he   said  indentuns   was'^eoAtaio^  a'^- 
covenant  to  surrender  txfftehtk  eopyh^  hiMil^McimMt^^ 
and  an  as^nment  of  certain  leasehold  premised^  mAd}* 
also^n  detelaratiM  and  ^reemenf  that  j%i»ry and  VtttOkr  > 
should  stand  srised  of  tfae  said  fi«eh«}d;  eopyhGfld,  attft 
leasehold  messuages,  land^  and' faereditamebts,  npon*^ 
trust  cf  their  own  pnoj&er  authoriy,  and  Whhout  any 

further 


tN  nm$\ymwvX^M  o^t^QBJ^VH  4  w , 


^B»^»<hift1>^Mih  e^ieeut^W)  .»di^i8^^iti^i«,  or  1^9^^^ 
to|ii^4Wl  4i9p«9e  of  ^ha  41114  fr8«^QlA  qflpyluOi^.^. 

limtodilM|09f»  f^pectm^  or  siimAiif  maiifl!)!;^, 

iw4ikhiifi^i|rigf:,Md.i^l^  of  thi^n,  bw  . 

rifi«%9t/9iWifi  J2^4ffi8baiddc0ipu^  . 

nod  fetepalUft.  m '  th»i»ioqcy»'  inhicb  fhovld^aifa^^frqia. 
siidir  «il«»^  ^>iBQrqg9ge9»i  «iid  fim : the  yim>y  ir«i¥ts,<flml , 

dHfiiiitRtft.iwIlk^  4b0ttld  .be  racesvedi^hin^  or  ihem  in* 
dMr> meMi ttifpe, /UBtiL.thesaBi^  ahootd  b^MMl^.npqa  , 

slid  inpiffuij'^ufcidk  n^btbdiinowri^  airthe-wocatian 
oMbe'ilni^  Ih^reby  eveattd ;  aftdf  in  4i9rO^(  f  laoa*-  to 
ii^^enH|ify»iiii4  >Mve  bftmsklipB  ite  m^eaX  idmvers  jiiid 
a«i(|)Mrs  tospeqllveljf  of  4he  ^bSlanif  ^«s4)tfig^.Mii  <fa4ur 
re^rfctife 'haim»  coReoalMS,  jMlmiiibtinitovti  int  awgtii^ 
agnHM  all  ailt^.«bM|pe%.aiidre]^^        vhiohi/lb^jr 
tt^^mmtamitx^fmdf.oi.he:p^ 
Munt ;« aod  idio  pdj9  or  causeito  bn  pi»d».iiMQvjRMr&(ri^  - 
yliiMMfoi  wd  iBonrA^i^  tb«'«an^4e(0(^ 
foTftkut .  stfBi^  und  «l9o. other.  «iins-,.of  i  moQciy, ..which  . 
Fktdh4t^  ,Jksfantkr9  end  jFbnxJkr  4>oii]d»  fnom  .time  to 
Uoit^eAwtiee^  ibtfAe^  bis  eseoutoi^;  or  ed«m8ist»et9«% 
on^le  Moekm  nod  Tl^far,  et  the  ifMaaoo  ^ >  JBmkm^ 
hh,mdmtOfBiot  edmiustretony  3¥ith  ietemsioiiieU^iiQh 
8iiM*M  Hbei^ioi  meMionedy  andlpfuittbe  at$iw^ft9l  qw^ 
■oMriiaiMd -m  die  otid  sehediile^  aod  .alM  HeUktiSt 
iffMvmbrv^ead  ifwchm^  «tta  lilseov  equel  ibotioi^  by 

paying 
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1819.'^  ftuptig  to  die  aevaral  persons  named  in  die  schedule,  ot 
to  their  heirs,  executors,  administrators,  or  assigns,  ibc 
amount  o£  the  damages  sustained  by  them  Kiq)eitive%r9 
and  to  MstcheTj  Akxanier^  and  Fordker^,  tite  said  sum  df 
€O^00bL  vilik  interest  for  the  aame^  wiClioiltinBgard  to 
any  fadier  smn  and  wms  ti  monqr  to  be  adiranoed  by 
them  to  Awte,  fai»  executors  or  adniintstiraftors,  or 
to  &e  said  Boekm  and  Ta^^  at  die  instance  of 
Bbdm^  his  executors  or  adminhtrators,  rate«l)ly,  and 
wiffaout  any  priority  or  preference  wbtsoerar  of  iay 
<Mie  or  more  df  them  the  several  persons  named  in  Ae 
aehadnk,  or  dlMetdter^  Aiexanier^  and  Pdrtkar^  or  tiMir 
jwpoulivii  heirs,  execators,  administrators,  and  airigns, 
'  any  odwr  or  others  of  them,  or  his  oriheir  heirs, 
» aiiimnisfwHeis,  gsnlaaB^na;  aadfarlhlrpttr^ 
poaa  of  equality,  the  dattiages  anstateed-by  dw  pei^Mis 
irtio  had  given  and  should  give  the  said  faiUa  of  ex* 
dumge^  a&dthe  srid  4CHO00/.  advanced  or  tobojidv«md 
by  fkUkeir^  AlMBMdtf^  and  Ptftdutf  as  nbraMfti^  m^ 


mU  pwJMw  A«mU  be  dMdti 

IWpKlVMijI'  CMMlM  to  uWMOl 

by  •  psad  ali^  «mH  (hsgr  AnU  Imm--i»- 

fbil  MMMtt  of  tfaa-MIBV  dMIfiM  tild  «MMjr 

dl  intarirt  payable  m  wpMk^ibanHf; 


7«)ribv  or  mmmg  fay  dM  mya  aod 
wa^ftym^  mk  iiitoiwi^  the  «dd  earn  aiid 
ohugea,  JMjMMuitwt^  —I 
i  pqr  att  tiwearplo*  ar  rwidwe  oi  waf 
•honttjMiMB  of  tbe  moBeyaia  ^ 
oemim^m  flxaa  aqroCtfae  vftye.Mid 

onto    Pariw,  bu  mbpwHioi%  iifliiibiMiwIiim 
i;  to  be  unwiibwHij  at  dl 


at  law  ^  Boekm^  wd  the  said  several  manoi^  ta^lh 

fltoageii  &c  6boiil4  themefordi  be  cpaaidfced  aa  iiii)|iq[t, 

and  as  ooiiyertad  iqlQ  jpevopal  estote^ — Tbapm^  of     DAyxstw; 

ISq^OOQJL  itfid 4»^0pO2.  agi^t^ed M the m^^dfciiSL^^ffffa  ., 

Mtr  wr  wafrettber  of  tb«9  or  oo^xilber  !MP  *tP(lHii*. 

or  jrais^;  nor  vei!$  the  hiUs  of  ea6faaqga..9»ljoii0d.  . 

therein,  pr  any  of  thenv  dv^rn^  pi|;  angr  oiber  Mt  qp-  ^ 

teaiflated  in  tbe  said  intended  in^trunioDt  parfiNVied^^!^  ^ 

Thi^g^tionfortbeopiaionoftbisCoiicti^  ^ 

the  auK!9tkm(Bit3bi/Si.9^  miLafmg^,, 

wM^biiriqcdiiletbe  IStbdaj^ofib^^  131%«t#,, 

of4iesaidpowCTofat^CHmgrdatedt)i(a28th«dayQ£.4^^  > 
18i9»nod  theciwwBstanoBa  afoacwairi^  <ir  anyof  ttyai^ 
wese  ngdy  tN  qfcmmwcft^  an  aot  rf  JWinliiiiniiy. 
of  the  said  JAnmmI  Jkw*»r 


•  IT 


Xms  Serjt  lor  the  FlaiatifE  Hioqiifiatiatti^wfaetiw 
the  coni«3fnnoa  of  the  IMb  of  FdtmnF^  coqplad  nidi 
thj  ( ijDHBiJtPWWii  iwnnfiirrH  in  tho-^oae^ 

ntsadar of di bia^^Aiatti iy  dao^to^direnhiswi o£«m -. 
01  aonooflm  rffwlitiiri,  ti  an  miof  fMriiwipmy  SUar  - 

an  nol«f  baakmptqr,  thoa^  of  iisatf  nniMannnwanari  ty  : 
aiyli  JMlMtfanor  finnd,  ai^  w1mr»  thaw  ia « naknwabia  > 
enat^tion  af  a  anall  part  of  tliei 
bcyandilMt,  titt  tranafer  ^ pott  of  a  tmbr^: 
paaliaolndy  far  tke  purpose  of  Taisaag  monnf,  Iw 
bean  daaond  an.  act  of  hankruptgy^  fa  tbo 
eaOB^oa^fcr  is  tbo  tiunfer  frooi  bek^  n  tianijiir  of  oK 
tbotradai's  property,  tfai^  it  koves  Um  ail  Ua  alocli-  in 
traia^  and  nriwr  dnngi,  to  1^  attonat  of  fit;C«L|«ad 
hoiainotdlnnOBd  of  conlrenl  over  anf  part  of  kia  pn^ 
paMjr  km  tkat  wUah  in  sold  lo  laiso  aMBMey.  If  to 
«s»  L  F  f 
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(■ppljr  fcitrif  by  dkpaMDg  of  bii 

» tiMi  ttwicr  oaiy  aold  m  i 

«^  tordM  pvpM  nf  aRiii«  9BL 
iMlii  griiiiw  ftiaittlx.    Uiii«»» 

titai mmiIy ui HMML  theoMM 

fmm iwlfliltii  mJifcal Uie bMhwpilw^  Astotiie 
l^litr  of  iitMxy»  Ul>t  ilMdi  by  itwit  mJ  fc*  aotfaiqf 
te  <iy  wilk  AMAn*^  cipMtjr  to  act  «§  «  tmkr:  tbe 
pnwtr  oraalw  no  UmbiXkj^  div«ifti  m  r^^  Bn^  m 
pgiaiuf  liiat»  il  iMMT  iwk  dhfll»  Tbe  40yOQOL  nw 
MMT  «atiMmd»  Ite  iW^OOOL  HM  Mfer  rvbed;  mi 
tim9  wwmtMaam  vow  onfy  iaaartsd  ia  die  caafr  ^ 
■how  the  mtcmian  of  tfaeptftiflk  It  never  aoi  beca^ 
tttided  thet  they  efiooed  any  iBtntkn  of  fraud,  fiirtkf 
1i«ra  iU  piopMd  wkh  eiievto  tie  beiieBl,  »ot  to  the 
pr^|tt4ioa  of  the  etedtton.  I^rm  ▼•  SkimKr  (9)  coawi 
Miirwt  to  the  praMU  case;  hot  «fao  that  emnliriif 
digiMnH  fori  the  par^  there  had  oeii  ve jed  aH  hia  stock  m 
tcadai  whi^  afibidad  the  chief  laatoo  for  hoidiog  tha 
convityaRceftaiKluleat:  thareiaiioaiich  ioadent  ia  die 
IMeaaotoaMw 

l>jtanM<(  Scqt*  iaii<re>  Thaconveyatice  of  the  I5& 
«^'  i^^ifMry  amouiited  to  an  act  of  banknqplc;;  ifeot 
«^Mv  at  all  evenu  when  oo^pLed  with  the  siAacqnent 
«W«HU>^lddWrandCo.  The  aathoritiea  00  tUs  sdiicil 
Hu^v  be  tiivided  mto  two  Glasio»;  dn^  those  wiwre  off 
\W  U>«kWi  pyoporty  k  trantforred,  by  which  aa  act  af 
WnKr^pivy  U  oMuoitted,  whatever  odght  or  m^  wt 
hav«  We^  iu  iho  oDOteoipktiQii  of  the  party ; 
^*^^^«i««iCriKr«^  i^  the  propariy  is  conveyed  withof 


diie 


WSBS^h     ^W^s^Oe^  it.  I^^M  toulilU  Mdra  4I10     DAVINF- 

BFii^PWte  fif  i»ll  tbp  9mfh  aii4  th^  mint  ef  §t9i^  \  #&» 

^  trf49  ofx9i)ryib§p4i9ib  ^lii^^lM  '^  mki$.if9  wim  it 
I)^]pA09y; any  fir^4^1ent  grai4  Qr  QPAY^WMfiCbi^lM^ 
qf  t^  ]^^  psis&BS^^r^  g90^JV  cb«Mk  tO  th»4Q^ 

l)lg  df/(ffted  pr  d^^  S^r  tbe  v^cq^myoS  Ibw  :jii8t«nd 
trflS  4ei^.6b4U  be  aoxwitoi  and  adjudged  a  hankiwpt 
tp  nil  int^iita  apd  pnrpf^^'  (Tlio  boiM  oC  JioehBind 
2]f!y(ir  IwiPg  diB%cAvfd  paxtnambipy  and  baingiadflbtid 
ta:»/sQPMd«rftUf  MiQunftf.  tbi^  daed  it  ttaoutedi  sud 
v^  does  i&  «py^?  AU  tb0 freehold,  kdsebold^and 
QCjigrbpld  pnyi^ji;  Ip  «iinipavi9op  vitb  widch  4be  pa»* 
fglMl  proB^rlyt  Iftoiigh  laigje,  majF  be  comidare^  cbnoit 
m  .flplbiAgt    Tbe  property  is  eo«i  veyad,  Bot  to  cirediton, 

tsl^  f iilai<^  t^  biji  fimtr(Hi)»bnt  to  tp¥it(m  to  ptmY^^^mA 
fif:  FHbwt  BoiA^f^  mmmU  ^  di^  pwrpoio  of  sacaxing 
ihos^  who  wght  Advancf)  HH^ncgrt  |f  •  ummMtin  ^ 
hmlsruptcj^  were  Ui  wne^  and  thin  be  ouMidarad  a 
gnmiM^idffocIt  tbui  imiMqiieDciB  iraitid  be,  iiat  ihe  oam- 
a)JMH3P  lywldbftve  tbe  27>000i»biil  oone  pf  Aialm*  ' 
PIfqfp  9»A8ft  of  real  property*  U  ba»  been  argued,  tbat 
exp§p(  a  iC«»pyeya90e  of  tfab  deBcription  be  a  fionveyBnce 
cjf  all  t^  prppurt^,  ft  doM  not  fiill  vitbtii  the  dasi  of 
cue^wbicl^  bfiv^  held  «  cm^qruQco  oi  aUtia^  pveperty 
ai|  fict  f)f  bA^kropUg^y  unless  circumstimpes  of  fraud  be 
fihpiTK)  i  .but  tbf*  is  m>t  tbe  eole  prinevle  oa  1^^ 
cas^  mi»it  Tfoe  wqrde  of  the  statute  of  iJEnea  are^ 
f<  Whereby  hi%  her,  or  their  creditors  ipay  be  defeated 
or  delayed."  Now  .if  fjb^  pfffty;  does  convey  away,  how- 
F  f  2  ever 


BatNXir 


V«  "  tXSlS&iv  lilCHAfeLMAS  TERM 

^■■1610»       ^^  &ur  his  meaning,  it  is  an  act  of  bankruptcy,  becanse 
,  the  property  is^taken  out  of  his  coiitroul.  {Richardson' 3. 
supposing,  under  this  deed,  nothing  bad  been  done  by 
DATiaQftf.    the.  trustees  before  an  act'  of  bankruptcy  ^  had  takien 
places  would  not  the  property  have  passed  to  the  com- 
missioners as  trust  property  ?)  In  general  it  would  be  s<^ 
but  this  deed  is  so  contrived,  that  persons  who  advance 
.  money  under  it  would  have  a  claim  prior  to  thecomm!»- 
sioQ.     In  all  cases  where  a  deed  has  been  framed  for  the 
distributioa  of  effects  among  creditors,'  the  dedd  ha^  been 
.    held  void;  otherwise,  where  the  property  has  beeh'sold 
bandJUte  out  and  out     But  as  there  is  no  case  eiLactly 
similar  to  the  present,  it  must  rest  on  principle  Alone. 
When  the  effect  of  a  deed  is  to  delay  creditors,  it  con- 
atitutes  an  act  of  bankruptcy,  and  the  effect  oJTthis  deed 
is  dearly  delay.     If  Baehm  had  conveyed  oh  an  absofute 
sale,  and  bad  received  the  moneys  there  could  have  been 
no  complaint ;  but,  here,  the  property  is  placed  oiit  oPhis 
control,  and  yet  there  is  no  absolute  sale;  and  though 
none  of  the  cases  correspond  with  the  present  in  circum- 
stance^ in  principle  they  all  comprehend  it.    In  Hamum 
y.  Fishar  (a),  Lord  Mansfield  speaking  of  a  trader,  says, 
^  He  cannot  assign  his  effects  to  all  his  other  creditors, 
in  exclusion  pf  one,  whom  he  thinks  dishone^  or  unjust : 
nor  even  to  be  equally  divided  amongst  all  his  creditors ; 
f  because  he  cannot  take  his  estate  out  of  that  manage- 
ment which  the  law  puts  it  into.      If  any  act  of  this 
sort  is  done  by  deed,  'it  is  not  only  void,  but  in  itself  an 
act  of  bankruptcy  from  the  date  of  the  de^.^'     If  a 
trader  offend  against  the  bankrupt  laws  as  to  a  single 
acr^  by  placing  it  out  of  his  control,  it  is  an  act  of 
bankruptcy,  because    it  tends    to    defeat'  and    delay 
creditors ;  and  the  same  reasoning  must  equally  apply  to 
*tfae  tasakat  of  imy  large  mass  of  his  psoper^.    In 
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J^ust  y.m  Omjper  (a).  Lord  Mansfield  refers  to  Linton  ▼.        1819. 

BartleU  (6)^  (which  certainly  falU  within  one  of  the  two 

dalles  of  lav^  pointed  out  by  the  other  side),  but  how 

4q^  he  look  at  the  pji'inciple?     *^  Every  case  that  has      D4W8aw, 

deter;iuned  a  conveyance  by  a  trader  of  his  whole  effect* 

jU>  p»y.a  crciditor, .  to  be  an  act  of  bankruptcy,  proceeAa 

,00  .^18^  fi?)undation;  that  it  is  fraudulent  ^^inst  the 
blinkrupt .  laws,  and  therefore  void'*  (c).  .  li  it  less 
firandivlei^t  if  the-  party  conveys  three-fourths  of  his 

>Wl99fJ^Yi  W^  ^^^  creditors  are  delayed?  **  Every 
c^se  wl^ich.says  it  is  an  act  of  bankruptcy,  if  one  creditor 
only  is  excepted  out  of  such  conveyance,  goes  upon  the 
sapie  principle.  It  was  long  ago  determined,  that  a 
conveyance  of  all  a  man's  effects  was  clearly  a  fraudulent 
conveyance;  and  leaving  out  something  or  a  part  by 
Mfay  of  colour  will  not  mend  it'*  (i?).  Undoubtedly  itt  flie 
caaes  to  which  his  Lordship  alludes,  there  was  the  in* 
gfedient  of  an  unjust  preference ;  but  if  he  relied  on 
that,  why  did  he  say  what  he  has  done  respecting  the 
principle.  So  in  Morgan  v.  Horseman  [e)  where^ 
though  -there  was  a  fraudulent  preference,   the  sittne 

.  reference  tq  the  principle  is  made,  the  same  reliance  on 
th^  circumstance  of  creditors  being  delayed*     But  it 

.^  is  urged,  that  the  object  of  this  deed  was  to  enable 
Boe^m  the  better  to  qarry  on  his  trade.     Nothing  of 

'  that  is  said  in  the  deed;  and  it  expressly  appears  that 
Boehm  was  eighty  years  old.  As  to  the  deed  of  JPlelcier. 
and  Company ;  the  affairs  of  Boehni*s  and  Taylei^s  house 

.  being  in  such  a  condition,  that  it  was  uncertain  whether 
the  whole  property  of  the  house  would  pay  the  debts 
due  from  it,  a  dieed  is  made  enabling  Fletcher  and  Co. 
\o  do  every  thing  by  which  Boehm  could  be  bound,  and 


{b)  3  W$h*  47*  cited  aW  in  (^  x^. 
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gTviiig  itieffi  d  Complete  contfotii  oVet  Id!  the  iribtf^W 
b^  raised  By  thb  deed.  Cah  it  be  said  thcti^  th'dt  SbeM^i 
Wbble  property  \i  not  placed  6ut  of  his  contl^I,  ok'  that 
he  liaid  ^ot  em  ihtetitioh  of"  settling  his  affidrt  Iti  H  vdM* 
lier  different  from  that^  Whfch  th6  Ikw  point*  flWl;? 
(Par^  J.  this  deed  tb  lecher  and  Co.,  is  hot  ft  dofaVejr-** 
Htlbe.^  But  it  is  A  pbwer  to  affect  all  th^  property,  hud 
to  make  conveydnces.  If  the  Court  should  \^  of  c^tiUhifi 
that  ihe  cohveydiice  of  th6  I5lh  FeMtari/y  dUki  Wi 
constitute  aii  act  6(  bankruptcy,  asi  not  conlprisih^VM 
*hole  of  the  property ;  yet,  it  li  submitted,  ttikl  tfiB 
whole  object  df  the  drratigemeht  ^ba  to  taki  b41t  oT'tB* 
legdlmode  d^distrlbutlbh  property,  which  ought  to  fiiM 
gone  to  the  creditors. 

if)i5,  iti  reply.     The  g^etal  principle  relied  on 

must  receire  its  Umitation  from  the  circumstaiicA  of 

each  cdse.     Unless  the  general  expression  of  ^*  putting 

out  of  control,"  be  takeii  with  the  restrictions  whtbh 

each  particular  case  furnishes,  no  trader  can  dispose  of 

any  of  his  prbperty,  because,  by  so  doing,  he  puts  it  oiit 

df  his  control,  and  gives  it  a  direction,  which  it  would 

not  otherwise  receive.     But  in  the  present  ihstdnc^  the 

deed  has  no  such  ^cct  as  that  of  putting  the  piropetty 

dtit  bf  thb  party*s  control.     Unless  the  jiroperty  wetie 

absolutely  sold,  the  deed  would  have  no  efiec^t  to  bar 

the  Assignees,  who  might  call  the  trustees  to  account 

The  property  was  nevet  out  otBoekm's  control,  for  the 

lUete  «ale  do^  nothing,  it  is  the  applicatidh  of  the 

rtidn^y  that  must  be  lodked  tb,  and  the  application, 

heiie,  wdd  never  in  the  discretion  of  the  trustees,  but 

Hnder  the  control  of  Boehntj  and  the  sales  werfe  id 

be  made  for  the  express  purpose  of  facilitating  the 

arrangement  of  the  trading  concerns.     It  ought  to  be 

distinctly  shewn  tagr  those  wha  isq^eadi  this  convq^aiice, 

that  it  WM  net  A  k>^,/&  trimsfer  of  part  of  the  traderll 

property. 
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psoperty*  Bot  no  suoh  position  can  be  maintained;  lSt9* 
here  was  no  contemplation  of  bankruptcy,  no  preference 
or  ex/plusion  of  any  creditor,  qo  transfer  of  all  the 
party's  stock  in  trade,  nor  any  act  done  which  could  Davisok* 
pi:event  him  from  carrying  on  his  tmsineiik  The  point, 
therefore^  comes  to  this,  has  any  case  been  deterokined 
^  which  an  assignment^  transfer,  or  changje  of  the 
general  mass  of  a  trader's  property,  for  the  pttr^ 
poi^  of  his  business,  has  been  held  an  act  of  bank- 
ri^tcy?  As  to  the  power  of  attorney,  it  was  revocable; 
no  interest  passed  under  it ;  it  had  no  operation  of  itself 
being  on^y  in  conJLemplationi  and,  in  point  of  fact,  never 
took  ejSect.  I'he  whole  transaction  was  no  more  than 
a  design  to  facilitate,  not  counteract  a  speedy  settle- 
ment of  the  creditor's  demands. 

The  following  certificate  was  afterwards  sent  :-^ 
^^  This  case  has  been  argued  before  us  by  counsel ;  we 
liave  considered  it,  and  are  of  opinion  that  the  execution 
of  the  indenture  of  release  and  assignment  bearing  date 
the  ISth  day  of  Tebruaiy  1819,  and  of  the  power  of  at- 
torney dated  the  28th  day  ot  Aprily  ISlS,  and  thfe  cir- 
cumstances mentioned  in  the  case,  were  not,  nor  was  any 
o^  them  an  act  of  bankruptcy  by  tlie  said  Edmund  Boehm. 

ft.  Dallas. 

J.  A.  t^ARK. 

J.  Burro  UGH. 
Jfaoeinher  25th,  l6l9.**  J.^Richaroson. 
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Policy  of  li^  "^ '  ASSUHtPSlT  on  a  policy  of  insurance  on  the  ship 
•onnee  oq  t<?  r  VeriemHey  «*^at  and  from  Zdverpoot,  to  her  port  or^ 
from  X.  to  her  ioitSj  place  or  places  of  discharge  and  loading  in  ^i/vj<^ 
port  or  porttf  jj^^  Afridan  islands,  and  during  Her  stay  there,  anq  at  and^ 
SrSvNng^  ^*^^  thence  back  to  Liverpool^  or  her  final  port  of  ^lacf^ 
lod  loading  in  ef^disbharge  in  the  United  Kingdom  :*^  with  liberty,  on 
^^l^**"^  Aat  voyage,  *' to  proceed  and  sail  to,  and  touch. anj 
\f}n^^  airf  tftay  at,  any  ports  or  places  whatsoever  and  wberespever 
MningUrstay  jj  ^hove;  to  sell,  barter,  and  exchange  ^oods,  and  load^ 
and  iitMa  linload,  and  re*load  goods  at  any  or  all  of  the  portf  and 

thaco  back  to  ^bicM  she  may  call  at  and  proceed  to/'  At  tlie  trial 
^'^'SS**  before  DaUas  C.  J.  at  the  London  sittings  after  trini^^ 
of  diidufse  in  term,  1819,  it  appeared,  tliat  the  vessel,  on  her  return 
the  Unitad  homc^  was  totally  lost  in  Cardigan  Bay^  and  the  d^eece 
jgJ2tyln that  <^  'op  to  ftiis  action,  was,  that  the  policy  had  been 
^Toyaga  to  po-  materially  altered  by  the  Plaintiffs,  after  the  subscriptioA 
^•~~|**?  of  it  by  the  defendant  The  alteration  proved,  was,  the 
and  fUy  at,  insertion  or  interlineadon  of  the  words,  *^  and  trade,'' 
"*yi*^*^  lifter  the  words  *•  during  her  stay,"  and  the  circumr 
00^  and  stances  attending  the  alteration,  were  as  follows :  The 
wheresoever  Plaintiff,  an  insurance  broker,  fearful  that  the  v^ords 
'^~]^^'®     «r  to  sell,  barter,  and  exchange  goods,  and  load,  un^oad^ 

and  exchange  flMl  re-toad  goods,"  might  not  be  sufficiently  extensive. 
goodf,and 

load»  nnload,  and  reload  gpQd$»  at  any  or  aU  of  the  ports  and  placet  ihfe  ttiry  tali  aty'or  • 
proceed  to." — The  insured,  subiequently  to  the  execution  of  t|)e  poliry,  ^iffr^.iAari 
the  words  **  during  her  staji*  the  words  <<  and  traded  Some  of  the  underwriters 
assented  to  the  sltewnawt  by.  snfanrihiiig  their  initials  s  others  rofo;^  their  assent.  In 
an  action  against  one  who  rdiuedy  held,  that  the.  alteration  was  immaterial,  and  did 
not  avoid  tht  policy. 

•     ^      '    "       to 
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to  indude  a  tradiof^  after  the  snfaBcriptiim  of  tbe  poliqr 
by  the  different    underwriters  interlined   the  worda» 
«  and  trade,'*  and  having  done  io,  presented  it  to  the 
varions  underwriters  for  their  consent  to  this  alteration. 
Some  off  thcnm  en .  tokm  lef  ^^bck  teiiMMf  ^OgOA  their 
initials  to  the  interlineation,  but  the  D^ndant  refused 
to  ^o  8p9  alleging  that  he  .^ver  ttO^®'^^??'^/^^!^^ 
glides  to  4fiica9  and  offering  to  rf^vrn  the  ^i:^ittadl 
and  cancel  the  policy.     The  deplaratioo>  CQQt#ipiug  |^ 
4oun^  setting  forth  the  words  .'*  and  trade/'  a&  part  of 
tl^e  instrument,  and  another  omitting  thegi,  ^the^l^eCf^ 
Son  of  tbe  alteration  was  not  urged  so  much.  o«.:^Ke 
lj;roiind  of  a  variance  beta'een  the  contract  enter^^  intc^ 
ind  the  contract  proved,  as  that  it  rendered  the  imtrur^ 
ment  totally  void.     The  learned  Chief  Justice  hiring 
directed  the  jury,  that  if  independently  of  the  worda 
inserted,  -  the  Plaintiffs  had,  by  tbe  policy*  liberty.  J^ 
trade  on  the  coast  of  Afrioh  they  were  eotitl^  tP  rcr 
Cover,  the  jury  found  a  verdict  for  the  Plaintiff* 
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'  Lem  Serjt.  on  a  former  day  obtained  a  rule  ms4  tot 
set  aside  this  verdict  and  enter  <anpnsuii^  on  th.e'|^und^ 
that  the  alteration  in  question,  had  avoided  the  policy* 
fie  cited  Langhom  v.  Gdogan  ,{a)f.  and  .Fairlie  ▼• 
Christie  (2),  to  shew  that  an  alteration  of  thi^/poU^ 
after  subscription  rendered  it  void. 

Vaughan  Serjt.  now  shewed  cause*.  The  alterati^i 
coiDplaincd  of  is. wholly  imn^ateriaU  It  adds,  nothiqg^ 
to  the  insurer's  risk,  aiid  does  not  give  the  insured  a 
pipweir  to  .4o  wy  <^e  thing  be  equally  was  not  entttled 
to>«k>«nder  the  policy  as  it  stood  originally.  All  the 
exprobsions  of  the  policy,  befiine  tJiaidtcration,^  ilsflfij 
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dbew,  thttt  the  vediel  WAHiiitfthddi  td  trad*  all  tht  eteik 
of  4^c^  i  If  they  havd  not  thttt  tft«iming,  thej  can  haft 
none  at  aWt  ftod  if  they  hftve»  how  cM  the  in^ettioti  of 
the  words  **  ^nd  tnubf^'*  bAVe  4dler6d  the  legdl  eStet  i>f 
the  Instrument?  It  will  neuter  te  tontedcted)  that  an 
iiiltDAtftriftl  aUtfmioii  oan  ofoid  th6  iilBtromeiit  Thd 
Court  x9Ay  be  spared  the  case*  ecllectad  in  Cavufn^ 
Digest,  under  title  Bendy  on  the  stil^aetof  akerationfc 
^.instvumenta;  theie  oases  do  not  i^ply  to  polities  of 
hftsttranoOi  whieh  diffinr  from  odier  iastrttments,  lAasdHUshr 
as  they  eontatu  so  many  unconneoted  parties;  hat  it 
seems  to  be  implied  by  the. terms  of  M  6. 9.  {a)^  that 
alterations  in  polieies  are  usual  and  l^aL  It  is  thera 
said)  ^  that  nothing  in  that  act  oontained.sh*Il  wiend  fi> 
or  be  construed  to  extend  to  prohibit  the  maUng  of  any 
alteration,  which  may  lawfiilly  be  made  in  the  tamia  nr 
oonditions  of  any  policy  of  insnranoe  duly  stamped,  after 
the  same  shall  hate  beed<  underwritten^  oir  to  requim 
any  additional  Stamp  duty  by  reason  of  such  alteration^ 
so  tliat  such  alteration  be  made,  before  notice  of  the 
determiB^itRm  of  the  risk  originally  aassured,  and  the 
fUnsmium  or  oensideration  originally  paid  or  oonumetad 
for  shall  exOeed  the  mte  of  ISs*  per  ^eM^  ou  the  sum 
insttced^  and  so  thai  the  thing  insured  shall  iMdain  tha 
property  of  the  same  person  or  persona^  and  so  thai 
such  alteration  shall  not  prolong  the  term  insared  be» 
yond  the  period  allowed  by  this  act,  and  so  that  no 
additional  or  further  sum  shall  be  insured  by  rsnson 
or  means  «f  suoh  alteralionJ'  And  it  appears  by  this 
act,  diat,  even  in  cases  of  stamps,  where  so  muoh  strict^ 
ness  prevails,  a  greater  latitude  is  freqnently  allowed, 
than  is  contended  for  by  die  Phuntiff  on  die  {irenent 
oocaaion.    In  Firen^h  v«  AHoth  indeed(6)y  J«ord £lk9^ 
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Hmt^  bh^^md,  (hat  fUe  HlteiitioTl  i^^as  sucYi  ad  ¥6        1819: 
Aftke  the  pttllfcjr  speAt  a  diffferiht  langua^^  and  losd  Itt    ^'"^V^ 
drfgltttti  Identity,  btit  ih  flie  prt^ent  cdse  nothhig  is  ddded  ^. 

^hiiJ^  th^  |K>lkiy  did  n6t  iti  substance  c()ntaitl  betbl*e.  SnioNJoS 
The  taies  bf  LdhgkMt  ▼,  Cbftgiah,  and  FdifiSfi.  Chrki* 
U'e^'  cited  by  th*  c^lmsel  flir  the  Defetidatit,  ai**  In- 
apJ^Kfeable.  Ill  LoffghoHt  v.  Voldgan,  Lord  MaiisJM 
skid,  "  the  Instrtlhi'eht  ho#  i^  dlffWeht  from  what  ft  Is 
Mted  ih  <th6ohIy  cbuht,  on  ^idhthe  PlaihtHP  6ould 
have  rewtewd  bt  thfe  tHbl.  The  alteration  f^  A  Vety 
matierial  rniec^  IMt  lb  that  ca^e  a  specific  Subject  of 
inniraiiee  w^  tficted  ifflbi*v^ttltl^.  Bo  ih  Faitflt  V: 
CUfiteAS  A  mat^al  titertftioh  wa6  niade,  and  thifr  Instf^ 
ihent  WW),  thert^i^,  hdd  to  be  another  and  difi^retit 
tikltitracli  ^hefeai^,  here  the  Words  are  ttJbrely  Wdrdi; 
6(  npetitiotii  for  by  the  t&m^  bf  the  pbliey,  a  libi^Hy 
tkr  trade  was  virtttaQy  giveh  before  the  interKnektiott 
compialnad  df  Mvkrylrig  the  i&iitftiiSl^lit)  took  plate. 

Lens  kt  nuppoH  of  the  rule,  eotitendM^  that  k9 
ihd  Defendkht  bad  ekpr^itdy  neAlied  to  tinderwrite  k 
trading  policy  to  Afrttds  the  aitehlttM  fn  qae^tibii  cohM 
not  be  deemed  other  than  material,  und  as  eoMplet^ly 
varymg  the  identity  of  the  instmmeiil.  If  Che  alten- 
adiDti  was  matciiAl^  it  would  ftUow  beyond  dispute^  ihM 
tfa«  hMtrmnent  was  rendered  void«  He  iiltl«ced,  thM 
the  fetatute  whioh  had  been  cited)  ap|riied  only  «o  ca»es 
of  aiteratioB  made  with  eoptent  ef  bMh  parties^  atnl 
tliat  to  anawer  had  been  given  totiie  authority  offongu 
hont  ▼•  Oise^ti/iv' 

HxuLMA  Oii\  There  oan  be  no  dottbt,  that, on  th# 
ftctt  6t  this  ease,  the  IMendant  is  liable  on  his  J90lt«y. 
Even  as  the  Defendant  has  ihaped  his  owa  statement^ 
the  TMri  hae  done  ho  more  than  it  Waa  agraed  she 

should 
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should  do.  As  due  pciiej  originally  ttoodi  «h^  h^ 
liberty  to  sell,  barteri  and  etchange;  loiadi  tmiottd,  bjoA 
iv-load  goods^t  any  or  all  of  die  ports  and yiaoH-i^ 
might  call  at  and  proceed  to.  Under  tins  gMlMd 
liberty,  the  jury  had  no  doubt  that  the  vessel  had  libertj^ 
to  trade ;  indeed,  the  veiy  acts  specified,  are  dsserlptive 
of  tradings  and  of  notbkig  dse.  It  appears  tliat  tbe 
FlaintUF  afterwards  introduced  the  words  *<  and' trader'' 
with  what  view  is  imnatiefrial ;  but  he  w«ot  roond  to  ^e 
varioos  underwriters  for  the  pui^poae  of  oblAining  tkefr 
consent  to  the  alteratioii.  Some  agreed,  ami'  snalae 
reAised ;  but  it  is  quite  clear  upon  the  6oe  oftbeinBtvu- 
ment^  that  the  alteration  was  inmaterial,  and  tliaS'lhe 
Defendant  wonki  have  been  liable  if  Aoaodb  weeds *fbd 
been  introduced.  The  case,  thereibre,  does  not*  ootne 
within  the  reasons  of  former  decisions:  -If  atdeed'be 
altered  in  a  material  point  by.  a  stranga!,  it  ie  foader^ 
void ;  if  it  be  altered  in  an  immaterial  point  by  a  pafty, 
it  becomes,  in  some  cases,  void*  TheorigiBid  role  svas 
not  ititended  so  much  to  guard  against  fraoc^  aaloinsvre 
'  thfe  identity  of  the  instrument  and  prevent  the  sefastittt- 
Ii0&  of  anodier,  without  the  privity  of  thepaityooDcemed. 
But  the  present  case  stands  on  its  own  circnnxtanoes. 
The  instrument  in  question  is  a  policy  of  insurance,  an 
instrument  signed  by  a  number  of  inditidnak  wholly 
unconnected  in  interest,  and  between  whcmi  no  priirfty 
can  exist  Indeed  it  has  never  been  contended  that 
this  was  an  altMiation  wsthoat  the  privity  of  tfaeparty, 
and  tbe  old  cases  turn  entirely  on  aherations  widibut 
the  privity  of  the  par^:  here^  the  instmmetit'.'Was 
shewn  to  all  the  parties  concerned;  those  who  pot  their 
inhials  to  the  alteration,  thereby  expressed  tlieir  eon- 
sent  to  it  ( those,  who  refosed  to  do  so,  expressed  'their 
denial  by  the  absence  of  their  initials.  But  the  latter 
^ere  bound  by  the  policy  as  it  stood  at  first,  the  former 

*7 


by  the'pollcy  in  its  altered  skape.    The  words  interlm^d       .1819. 
Ve  no  iiior($  than  a  proposed  aUeratipn,  adopted .  by 
^hoMwliocubsmbe  tbeiriniUal%  refused  bj;,  those  who 


SANPf»^ 


<;• 


dajBot  subaciibe.  i  SyifQM;^ 

Faiuc  J«  I  am  of  the  same  opinioii*  The  words  9^ 
«tbe  mslriiBieiit^  as  it  originally  stood^  are  <^  to  seU,  barter, 
esdobange,  load,  imkmd,  and  reload  goods  at  anyor  all 
porta  arid  places;"  and  the  party  puts  in  the  words  **  aad 
tnide^^*'   It  Waa  properly  cdosiderod  by  the  jury,  whether 

^idie  words,  -'^and  trade/'  made  any  di£^reDce#  The 
ijiisy  thought  not;  and  the  oomoaon  sense  of  the  thing 

^  f^cMs  bad  tathe  aame  oondbsion,  for  no  ship  gpes^  to 

'  iifNcMi  wUhoat  trading.  Without  entering  into  the 
sdeoision  ib  Leonatd  {a\  the  law  on  the  alteratipo  of 
ineceanlil^  Contracts  is  laid  down  in  MaOer  v.  MiO^  {b) ; 

'  -but  the  present  case  turns  on  a  policy  of  insurance,  a^d 
'iU'  att  the  cases  on  policies  the  Court  refers  to  the 
materiahty  of  the  aUeradon;  as  in  Campbell  v*  Christie  {c) : 
•so  in  Ltmgkam  y«  Qdogan^  and  Fairlie  v»  Christie.  The 

-  aiteralianf  faereis  iounaterial,  the  risk  stands  as  it  stood 
:  before^  and  the  writing  immaterial  words  does  not  vacate 

the  policy. 

Bun&oUGB  J.    If  the  insertion  of  these  words  had  al- 
.  teredtheeffiect  of  the  policy,  I  should  think  thct  D^endant 

-  Was  not  liable  to  the  present  demand.  But  they  dp  not 
,  alter  it;  fur  the  insured  were  to  have  libeny-  to-  sell, 
.  barter,  exobange,  load,  and  rek>ad;  and  m^e.tban 
'.  this  is  not  comprehended  in  the  words,  ^<  and  trade.'* 
>  There  can  be  no  colour  for  saying  that  this  alfcer^on 
.  (is  material;  and  tbe  jury  have  held  that  it.  is  nQt,ma- 

ttsriaL    In  all  die  cases  the  judges  put  their  finger  on 

(ii)  Lord  Darcj  v.  Sharp,  i  Leon.  %Z%»         (H)  4  ^.  It  J 40. 
(c)  %StarJtii9N.P.C 

that 


PA9S0  w uwiumMkSTmu 

tbM  ppint  Mis^y.  ififkr,  mi  all  the  tt1im»  tanl 
oa  the  materia)i|;y ;  iqore  0*peoiaHy  Mo  in  policbs  of 
iq^uiwco :  an4  tboogh  k  1m|9  hee^  a^^ened  that  m  im* 
material  alteration  vacates  a  bond)  yet  n^' aatbority  hat 
been  adduced  in  support  of  that  position^ 


]3^iCUiM(D8oif  J.  I  am  of  opipiQQ  (bft  the  IMefidaat 
is  not  dUcbarged  in  this  cave,  because  the  alterattpn ' 
loade  is  immateri4;  tha  groundt  on  which  tha  eases 
hai^^  turned)  ia^  that  the  i^lM^ratiop  has  varied  fhf 
identity  of  the  cqntraptt  My  brother  Len^  «ay$»  ^t 
ideritity  of  the  pontract  is  altered  hete.  I  thi4)c  net 
If  the  Deft^pdant  ha4  opnsentad  tQ  this  alteva^M, 
th^  jpiaintiff  might  have  deoUred  o^  tha  fictiey  as  ft 
originally  stood,  and  yrt  have  £|Uen  intp  n^  variance 
because  be  would  ^Ull  hare  $et  oat  t)ia  aubstaaca  oflb^ 
in«trpmcRts  and  the  siihstaaca  of  it  was,  ^at  th^  va- 
sured  wera  to  gp  and  trada:  the  instrument  now  pro- 
doced  would  have  pmved  that  contrast 

Rul#  disdAaiged 


Nov.  24* 


Britt^in  t;.  Kq^naibd  and  Another. 


In  trespass        HT^RESPASS  for  seizing  and  taking  possession  of  a, 
against  magis-  certain  vessel,  called  the  Pfumix^  and  detaining  the 

ingand  detain-  ^^^  ^'^^  ^^^  masts,  &c.,  and  500lbs.  of  weight  of  gan- 
ing  a  vessel,  a  powder.  Plea,  general  issue.  At  the  trial  before  Dallas 
Aedrfcndams  ^*  "^^  **  **  sittings  after  Trinity  term,  1 81 9,  it  appeared 
under  the  Bum- 
boat  act,  (no  defect  appearing  on  the  face  of  the  conviction),  is  conclusive  evidence 
that  the  vessel  m  question  is  a  boat  within  the  meaning  of  the  act,  and  properly 
condemned. 

In  an  action  against  a  magistrate,  a  conviction  by  hin^  if  no  Mnl  tpfsor  on 
the  face  of  itiispttClv^iYCCYideaceofttefiftcUconUiae^ 

that 


iNim  an^ats  ITkMLOtltBDIiaKm. 


4» 


th^  Inurth^n  of  liiirt^en  toQi,  wai  9eiead>  by  the  4^ 
feii()ant9,  a«  m^gistraiMi  uiider  the  Bun^bont  «ct(ir)4 
Tbf  PlAiqtiff  wa3  about  to  offer  endenoe^  that  ibo  vwiel 
in  question  waa  not  a  boat  within  the  meaaiQg  of  tbo 
act,  when  it  w|ui  objected  by  the  counsel  for  the  De^ 
fl^ndfuiti,  thui  the  conviction  was  the  only  adiqittible 
evidf B^  of  what  the  magistratea  had  delefmintd»  and 
¥raa:fipiMdttttve  m  to  the  tabjeot  matter  of  that  deteis 
m^tH^^  The  Chief  juadee  coineidiog  in  that 
op^ioDi  the  cotiviotion  was  put  in,  and  appeared  to  be  a 
eon^v^clipq  uader  the  9lat  U  G.^e.  B8.,  for  that  *<  the 
PtatotilSr  unlawfiillf  had  in  his  poesession  in  a  certain 
b^uii  in  the  iiyei*  Tiawin  obtain  stores ;  to  wit,  MOlbK 
weil^t  of  gunpowder,  and  58lbs.  weight  of  ball  eatt« 
ridgest  wUch  had  then  lately  been  unlawftiUy  pro* 
enred  frpm  a»d  oat  of  a  ship  or  vessdi  in  the  said  river 
TH^mest^**  His  lordship  being  of  q»nioiv  that  the  con» 
vlction  was  a  conclusive  dcfenee  to  the  action,  direoted 
a  aoasuit}  reserviiig  the  point.  .  Accordingly, 

Vanghan  Seijt,  on  a  former  day,  bad  obtained  a  nda 
nisi  for  a  new  trial,  on  the  ground  that  the  magistrate 
had,  by  the  act,  no  power  to  take  any  thing  but  a  boat ; 
that  he  had  no  right  to  assume  to  himself  a  jurisdictioii  by 
calling  that  a  boat  which  was  in  truth  a  vessel ;  and  that 
he  could  not,  by  the  terms  of  his  conviction,  exclude  a 
party  from  raieing  the  questioq  on  the  subject  matter  of 
it:  the  learned  serjepnt  cited  Damon  v.  GiU(p)  apd 
Welch  V.  Nash  (c)  in  support  of  his  motion. 


1819^ 


BfUTTAa 

KiNKAian, 


Ijens  Serjt  now  shewed  cause.  The  only  mode  of 
getting  rid  of  a  conviction  is  by  appeal  or  certiorari :  as 
Long  as  a  conviction  remains  unquashed,  it  U  con* 
elusive  of  the  facts  stated  in  it.     Whether  the  subject 


(m)  s  Oies.  )•  r.  s8t 


matter 
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matter  of  this  convictidii  were  a  boat  or  not,  was  die 
▼ery  question  to  be  decided  before  the  magistrate^  and 
iqxm  which  his  decision  was  finaL  Even  if  the  magis* 
trate^  contrary  to  all  law  and  fiM^t,  had  cormptly  stated 
that  to  be  a  boat  which  was  dearly  aship,  the  Plaintiff's 
remedy  would  be  by  information,  not  by  actimi.  Had 
a  want  of  jurisdicdon,  or  other  defect,  been  apparent  on 
the  face  of  the  conviction,  the  case  might  be  otherwise; 
but  while  the  conviction  ranains  unimpeached,  the  i 
of  the  case  caanot  form  the  subject  of  enquiry  by  j 


Vaugkan  and  Lowes  Serjts.  in  support  of  the  nila 
The  question  to  be  decided,  in  reality,  amounts  to  tfai% 
whether,  in  cases  of  summary  convictions^  whe^e  neither 
^ipeal  nor  certiorari  is  allowed,  such  coavictions  are 
to  be  deemed  conclusive  of  the  facts  stated  in  them; 
and  whether  the  party,  who  feek  himself  aggrieved, 
is  prednded  from  shewing,  that  the  convicting  m^gis* 
trate  had  no  jurisdiction.  In  such  cases,  if  the  party 
is  not  allowed  to  shew  that  the  fiicts,  on  which  juri^ 
Action  is  assumed,  had  no  existence,  the  doors  of  jus- 
tice are  closed  against  him.  .  Had  the  magistrate^  then, 
jurisdiction  over  this  vessel?  That  he  had  not,  wift 
appear  from  a  perusal  of  the  fifth  section  of  the  act  (4i)b 


(m)  %  G>  3,  f.  a8.  **  And  be  it 
oucted  by  the  authority  aforeaaid» 
that  it  shall  and  may  be  lawful  for 
the  said  iiiaster»  wardens,and  assitt- 
SDtt,  or  such  penon  oc  penoiis  as 
they  shall  firom  time  to  time  depute 
and  appoint  under  the  fed  of 
their  corporatiflo,  and  for  all 
owners  or  masters  of  ships  or 
vessels)  either  in  whole  or  in  part 
in  the  said  river  respectivelyy  or 
for  such  person  and  persons  as 
the  said  owners  and  masters^  or 
any  serea  or  moie  of  them*  by 
wdtiag  undcrthcir  hands  and  scali. 


thallx  for  that  purpoie,  i 
depute,  and  appoint  (and  which 
it  shall  be  lawful  for  them,  Irraa 
time  to  timet  to  do)  at  any  tioK 
or  times  from  and  after,  ^  to 
stopt  search*  and  detain  in  some 
place  of  safety,  any  boat  which 
there  shall  be  reason  ta  ssspect 
has  any  ropes,  cordage*  tackk^ 
apparel,  funuturcv  stores,  ani^ 
rialst  or  any  part  of  any  carganr 
lading  stolen  or  unlawfully  pio- 
cured  trcm  or  out  of  aoy  ihip  or 
veiselin  thesaid'mtr;  andaks 
to  appsBocnd  aBd4HtMBb  sr  csbm 
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which  gives  the  magistrate  a  jurisdiction  of  a  very  limited 
nature.  Whether  the  attention  is  drawn  to  that,  or  any 
other  section,  no  doubt  can  exist,  that  boats  alone 
formed  the  subject  matter  of  the  jurisdiction  intended 
to  be  given  by  the  act.  The  frequent  thefts  carried  on 
in  open  boats  on  the  river  were  the  grievances,  at  which 
this  statute  was  pointed;  and  this  is  made  still  more 
dear  by  the  statute  54  6.  3.  (a),  which  enacts,  that 
•'  forfeited  boats,  instead  of  being  burnt,  may  be  restored 
or  sold."  In  the  fifth  section  of  the  former  act,  the  term 
boat  alone  is  used,  **  Any  boat  with  her  tackle,*'  &c.  "  to 
dfrect  such  boat,  with  her  tackle,  &c.  to  be  burnt  and . 
destroyed,  or  restored,  8cc."  Now  the  vessel  in  question 
wks  a  decked  vessel,  of  the  burthen  of  thirteen  tons,  and 
registered.  Here  then  the  jurisdiction  of  the  magis- 
trate is  limited,  both  as  to  subject, person,  and  place;  and 
all  such  niatters  must  be  traversable.  Suppose  the  vessel ' 
in^qnestion  had  been  a  seventy>-four  gun  ship ;  can  it  be 
contended,  that  the  Court  would  be  estopped  by  the 
t^fms  of  the  conviction  from  receiving  evidence  of  such 
aii  excess  of  jurisdiction  ?  '  If  a  magistrate  assumes  juris- 


Brittain 

KiMNAIRB. 


to  be  apprehended  and  detained, 
MjT  person  or  persons  who  may 
be  reasonably  suspected  of  having 
or  conveying  any  such  goods, 
8ton?8,  or  things  in  such  boat ;  and 
such  person  or  persons  so  appre- 
hended shall  be  (as  soon  as  con- 
vcniently  may  be)  conveyed  be- 
fore ene  or  more  justice  or  justices 
of  the  peace  for  any  county,  city, 
division,  liberty,  or  place  adjoin- 
ing fo  the  said  river  ;  and  if  such 
person  or  persons  shall  not  pro^ 
dneethe  party  or  parties  from 
whom  he,  she,  or  they  bought 
or  received  such    roerchandbes. 


goods,  stores,  or  things  aforesaid, 
or  some  credible  person,  to  de- 
pose upon  oath  the  sale  or  de- 
livery thereof,  or  shall  not  give 
an  account  to  the  satisfaction  of 
such  justice  or  justices  how  he, 
she,  or  they  came  by  the  same ; 
that  then  the  said  person  or  per- 
sons 80  apprehended  shall  be 
deemed  and  adjudged  guilty  of 
a  misdemeanor ;  and  such  boat, 
with  her  tackle,  apparel,  furniture, 
and  loading)  shall,  upon  such  con- 
viction, be  forfeited  and  disposed 
of  as  is  hereinafter  directed/* 


Voi-I. 


{a)  c.  187.  J.  29. 

Gg 


diction 


V. 
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diction  by  falsely  asserting  tbe  fact,  upon  whidi  •lone 
his  jurisdiction  is  foimded,  such  «  proce^iQg  imy  be 
the  subject  of  enquiry  by  actipn,  fVdck  v.  N4tfih(4)s 
KiNKAiaD.  whether  the  adjudication  be  in  the  shape  of  an  ord^  qf 
a  conviction,  the  consequence  is  the  same;  and  tk% 
question,  in  either  case,  is,  whether  the  party,  i^g^iait 
whom  $uch  order  or  conviction  is  made  is  concluded 
by  it.  Suppose  a  magistrate  were  to  states  as  is  st%^4 
in  tht3  case,  that  a  party  was  found  with  certain  stores  in 
his  possession,  in  a  boat,  on  the-  river  Ti^mes^  in  the 
comly  of  Middlesex^  and  then  were  to  a^udge  si^db 
person  guilty;  and  it  were  to  be  the  &ct,  (hat  such 
boat  was  on  the  river  in  another  county^  the  magistvatie 
having  acted  out  of  bis  county,  it  would  be  cooqpetent  tQ 
give  parol  evidence  of  ^bat  fact  in  oontradictioii  of  such 
ccmviction.  What  is  the  case  of  4  rat$  ?  If  a  party  he 
not  occupier,  the  whole  proceeding  is  eqjram  m»i  jmiku^ 
In  Perkin  v.  Proctor  {b\  the  question  \mpf^  wbetb#r 
the  party  was  a  tr^er  within  the  banknipc  lKm%  an 
action  was  brought,  on  the  ground  that  the  f^QUpit* 
sioners  had  no  jurisdiction;  and  per  C^ruw^  *^  We 
are  all  of  opinion,  that  the  commission  of  bankruptcy 
|s  void,  and  of  no  avail;,  the  jurisdiction  concerning 
bankrupts  is  confined  to  particular  persona  a«d  G9fim%^ 
&c. ;  and  the  case  of  the  ManPshaUea  {e)  was  oked,  with 
this  observation,  <<  Where  there  is  no  jurisdictiqu  ^ 
all,  there  is  no  judge ;  the  pvooeediag  k  as  Bo^ing.** 
In  TV/ry  v.  Huntington  (d),  when  the  commis^ouers 
determined  low  wines  to  be  strong  waten^  it  W4§  )m14  ^ 
be  a  proceeding  coram  non  Judice ;  in  that  ease  the 
commissioners  had  done  wh^t  the  m(^gii||ir^t^  ti^re 
done  m  this,  viz.  taken  upon  themseivea  to  exevoisait 
power  over  a  subject  which  did  not  fall  withfai  their  jjurls- 

(a)  8  Eaitf  394.  (r)  zo  Rep.  76.  0.  i. 

(A)  %  JFUj.  38a,  (J)  Bariresst  480. 

17  diction. 
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dictioo.  -  Hale  C.  &  gaya  in  that  case,  <*  The  pro- 
oeeding  here  k  emUter^  not  crimnalitir,  as  in  the  case 
dted  out  of  12  Co.  But  the  caae  of  a  justice  of  peace 
ieeins  to  coBie  fully  up  to  ouns;  for  the  justice  bad  a 
jurf$dictioo»  but  he  kept  not  within  it :  and  suppose  the 
commisaioners  should  adjudge  small-beer  or  water  to  be 
stfongwbeer,  it  would  be  mischievous,  if  the  sukyeot,  in 
suqli  a  case)  should  have-  no  action  upon  a  distress  taken 
for  a  forfeiture/'  In  order  to  create  a  jurisdiction,  facts 
must  exist;  and  if  no  enquiry  is  to  take  place  concern* 
kig  those  factfly  a  nagistrale  stands  entrenched  behizul 
his  own  conirieticiBi,  even  if  he  has  exceeded  his  jurisdic* 
lion.  But  there  are  cases  which  decide  that  a  convic** 
tion  is  net  eonelusiTe  of  the  facts  stated  in  it;  Hen$iam 
y«  Pleasmee  {a\  MUmird  v  .Cqfin  (b) ;  and  the  stat* 
91  6.  9.  {cy^  making  the  abjudication  of  a  magistrate 
eooelusivc^  affords  a  strong  reason  for  supposing,  that, 
before  the  passing  of  that  statute,  such  an  adjudication 
was  considered  as  not  conclusive.  An  act  of  parliament 
followed  in  the  same  session  (if),  which  repealed  the 
^l  G*  f^4f  and  so  left  the  matter  as  it  stood  before. 


1B19. 
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DXIXA9  C.  J.  The  general  principle  applicable  to 
\  ci  this  description,  is  perfectly  clear ;  it  is  estab- 
lished by  all  the  ancient,  and  recognised  by  all  the 
modem  decisions;  and  the  principle  is,  that  a  coavic^ 
lion  by  a  aaagistrate^  who  has  jurisdiction  over  the  sub* 
ject  mattiir,  is,  if  no  defects  appear  on  the  face  of  it, 
condostve  evidence  of  the  frets  stated  in  it.  Such  being 
the  principle,  what  are  the  facta  of  the  present  ease? 
If  the  anlgect  matter  in  the  present  case  were  a  boat,  it  is 
agreed  that  the  boat  would  be  forfeited,  and  the  convio- 
tiqn  stated  it  to  be  a  boat.    But,  it  is  said,  that  in  order 


(a)  a  B/i.  XI 74. 
(*)  a  Bik.  1330. 


{d)  ax  G.  3.  r.  64. 
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to  give  the  magistrate  jariadictioxi,  the  subject  matter 
of  his  conviction  must  be  a  boat;  and  that  it  is  oom» 
petent  to  the  party  to  impeach  the  conviction,  by  show- 
ing that  this  was  not  a  boat.  I  agrees  that,  if  he  had 
not  jurisdiction,  the  conviction  signifies  nothing.  Had 
he  then  jurisdiction  in  this  case  ?  By  the  act  of  parlia- 
ment he  is  empowered  to  search  for  and  seize  gun- 
powder in  any  boat  on  the  river  Thames.  Now  allowing^ 
for  the  sake  of  argument,  that  ^^  boat"  is  a  word  of 
technical  meaning,  and  somewhat  different  from  a  vessel ; 
still  it  was  matter  of  fact  to  be  made  out  before  the 
magistrate,  and  on  which  he  was  to  draw  his  own  con* 
elusion.  But,  it  is  said,  that  a  jurisdiction  limited  as 
to  person,  place,  and  sutgect  matter,  is  stinted  in  its 
nature^  and  cannot  be  lawfully  exceeded.  I  agree;  but^ 
upon  the  enquiry  before  the  magistrate,  does  not  the 
person  form  a  question  to  be  decided  by  evidence?  does 
not  the  place,  does  not  the  subject  matter,  form  such  a 
question?  The  possession  of  a  boat,  therefore,  with 
gunpowder  on  board,  is  part  of  the  ofience  diaiqged, 
and  how  could  the  magistrate  decide^  but  by  examining 
evidence  in  proof  of  what  was  alleged  ?  The  magis- 
trate^ it  is  urged,  could  not  give  himself  jurisdiction,  by 
finding  that  to  be  a  fact,  which  did  not  exist  But  he 
is  bound  to  enquire  as  to  the  fact,  and,  when  he  has 
enquired,  his  conviction  is  conclusive  of  it.  TYke  ma- 
gistrates hav^  enquired  in  the  present  instance,  and  they 
find  the  subject  of  conviction  to  be  a  boat  Much  has 
been  said  about  the  danger  of  magistrates  giving  them- 
selves jurisdiction,  and  extreme  cases  have  been  put,  as 
of  a  magistrate  seizing  a  ship  of  seventy-four  guns,  and 
calling  it  a  boat.  Suppose  such  a  thing  done,  the  eon* 
viction  is  still  conclusive,  and  we  cannot  look  out  of  it. 
It  is  urged,  that  the  party  is  without  remedy ;  and 
•o  he  is,  without  civil  remedy,  in  this  and  many  other 
cases;  his  remedy  is  by  proceeding  criminally,  and,  if 
15  the 
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the  dedsion  were  so  gross  as  to  call  a  ship  of  seventy-       1819. 
four  guns  a  boat,  it  would  be  good  ground  for  a  cri-    ^     -   -' 
minal  prooeeding.     Formerly  the  rule  was  to  intend  y. 

every  thing  against  a  stinted  jurisdiction,  that  is  tiot  Kinnatrd. 
the  rule  now,  and  nothing  is  to  be  intended,  but  what 
is  fair  and  reasonable,  and  it  is  reasonable  to  intend^ 
that  magistrates  will  do  what  is  right  Bot  cases  have 
been  cited,  and  first,  a  case  in  Hardress  {a) ;  what  is 
the  principle  there?  That  an  action  will  lie  against  an 
€»fficer  for  executing  the  process  of  a  limited  jurisdiction 
in  cases,  to  which  sucK  jurisdiction  does  not  extend ;  it 
is  admitted  however  in  that  case,  that,  if  the  commis- 
sioners had  had  jurisdiction  of  the  cause,  though  they  had 
given  a  wrong  judgment,  as  if  they  had  adjudged  snudl- 
beer  to  be  strong,  their  judgment  could  not  have  been 
examined  in  an  action.  What  is  said  by  the  difierent 
judges,  and  especially  by  Baron  12atn{^<2?  <<  That  the 
l5efendant8  might  well  enough  have  justified  by  virtue  of 
an  authority  from  the  commissioners  of  excise,  who  are 
judges  of  the  fact,  and  that  their  authority,  is  not  travers- 
able by  the  Plaintifi."  Now,  apply  that  case.  If  it  had 
appeared  upon  the  face  of  the  conviction,  here,  as  it  did, 
there^  upon  the  special  case,  that  the  magistrates  had  no 
jurisdiction,  the  judgment  of  the  Court  might  have  been 
different  But  the  magistrates  have  jurisdiction  here : 
they  have  jurisdiction  over  gunpowder  found  in  a  boat, 
as  in  the  other  case,  the  commissioners  had  over  the  beer. 
The  decision  in  Crepps  v.  Durden  (6),  turned  expressly 
on  the  ground  that  the  magistrate  had  no  jurisdiction,  and 
that  the  justification  set  up  was  illegal  on  the  face  of  it: 
thai  case,  therefore^  and  Gn^  v.  Cooksan  (r),  are  clear 
authorities  to  show,  that  a  conviction  like  this  must  be 
condudive.       Welch  v.   Nash  was  no  sooner  cited  in 

{a)  Ttrry  v«  Htmtingtofif  Hardrtssy  480. 

{b)  Cowp,  640.  (0  I  Sasti  23. 
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BaiTTAIN 

SLnrNAiRB. 


Grat^  V.  Cookson,  than  Baj/Uy  J.  distingukhtd  it  m 
tnrntng  only  on  an  ex  parte  order  of  justices ;  a  proceeding 
ia  no  way  resembling  a  conviction,  where  the  matter  h 
investigated  on  oath  in  the  preaeace  of  both  parties.  I 
aro^  therefore,  most  clearly  of  opinion,  that  this  rale 
ooffht  to  be  discharged* 


Park  J.  All  the  cases  from  Hardress  downward 
concur  in  one  uniform  principle,  that  where  a  magis- 
trate has  jurisdiction,  a  conviction  by  him  is  condosive 
evidence  of  the  facts  stated  in  that  convictioD.  Ia 
]>.  GroemeU'^  case  (a),  Hok  C.  h  expressly  sayi^ 
**  That  if  the  commissioners,  had  had  jurisdiction  of 
the  caoee,  though  dtey  had  given  a  wrong  jndg* 
meat,  their  judgment  could  not  have  been  examined 
in  an  action.''  My  Brother  Lmoes  has  said  much 
about  the  commissioners  of  bankrupts ;  the  same  topic 
was  urged  before  Lord  HoUj  but  the  reply  was  that 
they  are  not  judges.  In  Grayy,  Cookson^  Lord  Ettei^ 
boraugk  says,  *^  The  justices  had  by  law  the  ao- 
thoiity,  wbieh  they  in  fact  exercised  in  this  case,  by  a 
comniitnient  tinder  this  conviction ;  and  that  th^  wen^ 
therefore,  entitled  to  have  been  acquitted  under  the 
general  issue  pleaded  by  them.**  Aekerly  t»  Parkmscn  (4) 
is  a  remarkably  strong  case ;  there  the  Defendant  a  vicar 
general  of  the  bishop,  had  excommmiicated  the  Plaintiff 
for  not  taking  achninistration  of  an  intestate's  efihcts; 
end  thou^  the  citation,  by  which  the  Plaintiff  was  cited» 
was  void,  still,  the  subject  matter  of  the  judgment  being 
;a  thing  within  the  Defendants  jurisdiction,  the  Court 
held  that  the  action  did  not  lie.  In  StrkUMnd  ▼. 
if^ard  (c),  Yaies  J.  says,  **  The  conviction  cannot 
be  controverted  in  evidence.     The  justice  having  a 


(a)  z  Lord  Rajmondf  471. 


competent 
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06mpetcilt  jttradiction  of  tike  matter^  his  judgment  is- 
ccndUMTG  till  revelled  or  cfuashed/'  In  the  present 
<2tte  the  whole  arguiucDt  has  turned  oil  that^  whicb^ 
ottder  the  circumstancesy  it  was  impossible  to  give  in 
^fldtdnce^  namely,  that  the  vessel  in  questioil  was  not  a 
bOM;  but  sopposiDg  that  this  point  might  have  b^eii 
entet^  into  at  the  trials  has  any  thing  been  stated  to 
dhoW  that  the  vessd  was  not  a  boat  ?  Upon  such  a  point 
iis  this,  dictionaries  ste  certainly  good  authority,  Imd 
Df.  Johnson  clilb  a  boat,  ^*  a  ship  of  $iqIi11  s>z^  as  f& 
pMsage  boat,  advice  boat*  fly  boat"  Fakoner'^  thatiski 
dtijCiotiary  says,  **  a  boat  is  open  or  decked  accoi'ding  to 
tb« purpose  for  whidi  it  is  intended.'^  On  every  ground^- 
thelrefbre,  the  rule  for  a  new  tridl  in  this  case  must  b 


KiNMAIftO.  • 


BuRRouGH  J.  Since  I  have  been  in  Westminster  Hall^ 
it  has  never  been  doubted,  that,  where  a  magistrate 
has  jurisdiction,  a  ccmviction,  having  no  defects  on 
the  fiioe  of  it,  is  conclusive  evidence  of  the  fabts  which 
H  alleges.  In  the  pres^it  case,  by  act  of  parUahient 
Che  ma^trate  has  jnrkdiction  over  bum-boats  and 
other  boats ;  bat,  in  the  very  exercise  of  thltt  jari&^ 
dietion,  be  must  make  enquiry  as  to  ^t,  and  decide  on 
all  the  evidence  which  ooraes  before  him ;  when  he  has 
done  this,  the  conviction  is  conclvsive  as  to  the  facts 
stated.  Two  cases  have  been  much  pressed  on  us, 
Welch  V.  Na$h^  and  the  bankruptcy  case.  I  am  astonidbed 
that  any  one^  who  has  looked  intd  the  13  G.  3«  should 
press  upon  us  Welch  r.  Nash*  That- was  a  case  upon  an 
order  of  jnsticeB  touching  the  diverting  a  way ;  there  wae 
no  litigant  party,  and  the  order  was  made  upon  hearing 
the  evidence  of  one  side  only.  Besides,  the  whole  pro- 
ceeding was  irregular,  ther^  having  been  no  plan  oS  the 
road,  which  is  expressly  i:equired  by  the  statute.  The  * 
order  was  not  like  a  conviction,  a  (Mroceeding  in  invitumf. 

G  g  4  and 
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1819b       and  was  at  all  evento  bad  upon  the  face  of  it     With 
Br7ttain    '^P^^*   *®   *^®  bankruptcy  case  (a),  a  commission  of 
^^        .  bankrupt  is,  in  its  commencement^   altogether  an  e«- 
KiKNAiRD.  parte  proceeding  behind  the  back  of  the  parQr ;  and, 
therefore,  has  no  application  to  a  case^  where  the  party 
brings  forward  his  evidence  and  disputes  before  a  ma- 
gistrate, that  which  is  urged  against  him.     As  to  the 
hardship  of  there  being  no  appeal  in  this  case,  if  the 
legislature  takes  away  appeal  and  certiorari^  how  can  we 
interfere  ?     It  has  often  been  said,  that  these  summary 
jurisdictions   should  not  be  given  without  appeal,  and 
the  legislature  Imve  answered  that  an  appeal  is  incon- 
venient in  cases  of  such  immecUate  urgency*     Of  the 
propriety  of  that,  parliament  is  to  judges  and  not  this 
Court.  I  have  not  the  least  doubt  on  this  case.   Hemham 
v.  Pleasance  turned  on  the  particular  ground  of  a  pro- 
ceeding before  the  commissioners  of  excise. 

Richardson  J.  I  am  of  the  same  opinion ;  whether 
the  vessel  in  question  were  a  boat  or  no,  was  a  fact  on 
which  the  magistrate  was  to  decide,  and  the  fallacy  lies 
in  assuming,  that  the  fact,  which  the  magistrate  has  to 
decide,  is  that  which  constitutes  his  jurisdiction.  If  a 
£ict  decided  as  this  has  been,  might  be  questioned  in  a 
civil  suit,  the  magistrate  would  never  be  safe  in  his 
jurisdiction.  Suppose  the  case  of  a  conviction  under 
the  game  laws  for  having  partridges  in  possession: 
could  the  magistrate  in  an  action  of  trespass  be  called 
on  to  show,  that  the  bird  in  question  was  really  a  part- 
ridge? and  yet  it  might  as  well  be  urged  in  that  case, 
that  the  magistrate  had  no  jurisdiction  unless  the  bird 
were  a  partridge,  as  it  may  be  urged  in  the  present  case, 
that  he  has  none  unless  the  machine  be  a  boat.  So  in 
the  case  of  a  conviction  for  keeping  dogs  for  the  de- 

{a)  Ptrkm  v.  Pncton  %  fVUi.  38». 

stniction 
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struction  of  game,  without  being  duly  qualified  to  do 
so:  after  the  conviction  had  found  that  the  ofiender 
kept  a  dog  of  that  description,  could  he,  in  a  dvil 
action,  be  allowed  to  dispute  the  truth  of  the  conviction  ? 
In  a  question  like  the  present,  we  are  not  to  look  to  the 
inconvenience,  but  the  law:  but,  surely,  if  the  magis- 
trate acts  bondjtde^  and  comes  to  his  conclusion  as  to 
matters  of  fact,  according  to  the  best  of  his  judgment,  it 
would  be  highly  unjust  if  he  were  to  have  to  defend 
himself  in  a  civil  action ;  and  the  more  so^  as  he  might 
have  been  compelled  by  a  mandamus  to  proceed  on  the 
investigation.  Upon  the  general  principle,  therefore^ 
that  where  the  magistrate  has  jurisdiction,  his  conviction 
is  conclusive  evidence  of  the  facts  stated  in  it,  I  think 
this  rule  must  be  discharged. 


Rule  discharged  accordingly. 


Arnold  v.  REVOULT.(fl) 

1^  OVEN  ANT  on  a  lease  for  not  repairing.  The 
Plaintiff  declared  on  an  indenture  between  himself 
of  the  one  part  and  RevouU  of  the  other  part.  At  the 
trial  before  Park  J.  Croydon  Summer  Assizes,  1819, 
the  indenture  produced  was  a  lease  of  the  wife's  land, 
between  the  Plaintiff  and  his  wife  of  the  one  part,  and 
Bevoidt  of  the  other  part  It  was  objected  that  this  was 
a  fatal  variance,  and  the  Plaintiff  was  nonsuited. 

Onslaa)  Serjt.  on  a  former  day  obtained  a  rule  nisi  to 
set  aside  this  nonsuit  and  have  a  new  trial,  on  the  ground 


{a)  The  reporters  art  indebted  to  the 
the  bar  for  the  note  of  thit  caie. 


of  a  gentlfiiuui  at 
that 


Nov,  s6« 

Where  a  lease 
was  stated  in 
the  dedaration 
to  be  made  by 
the  Plaintiff  on 
the  one  part, 
and  r.  R»  on 
the  other,  but 
turned  out,  on 
evidence,  to 
have  been 
made  by  the 
Plaintiff  and 
his  wife  on  the 
one  part,  and 
T.  R,  on  the 
other  ;  held, 
{Daiias  C.  J. 
absctiU)  that 
this  waa  no 
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1B15>. 


Arkold 

RtVoOtT. 


tisBA  the  iMimmtM  had  been  ooftr&cily  tocfitMd  iii  cbt 
dedaiftlian)  (the  ruitf»  of  pkading  only  reqtfirb^  tliM 
th<e  legal  effect  of  a»  iatcmnient  ahoutd  be  given);  iAd« 
thaj^4h«  eovetiiuite  in  did  pt^mnu  lease,  w«i%  in  €£^  til 
>«ov6naiif»  t<y  the  burindid^  us  the  trife**  pi^per^  tetttd 
in  him,  if  not  disposed  of  by  settleuient;  H^  died  Aflka^^ 
aein  y.  Clark  (<t),  and  BeeMt  ir.  Lane  {h). 


Tadd^  Seijt.  now  showed  cause  agttlnst  the  rale.  The 
statement  that  the  indenture  was  made  by  the  husband, 
when  in  fact  it  was  made  by  the  husband  and  wife^  ttitt^ 
sikutes  a  material  Variance;  and  t^  distinetion  is  be« 
tween  cases  where  the  act  of  the  wife  is  void)  and  whei^e 
it  n  merely  voidable ;  whei«  the  act  of  the  wife  is  merely 
voidable,  she  must  be  recognised  as  a  contracting  party, 
till  the  instrument  by  which  she  contracts  is  avoided  by 
tlie  refusal  of  her  husband*  Gardiner  v.  Nonnan  (c), 
and  Skijruntk  v.  Steed  (d).  The  granting  of  the  lease 
by  the  wife,  in  the  present  instance,  was  clearly  only  a 
voidable  act,  the  lands  having  been  hers  while  sole;  if 
she  bad  survived  her  husband,  the  property  in  them 
would  have  survived  to  her,  and  she  would  have  been 
liable  upon  her  own  covenants  in  this  indenture*  A 
lease,  there£are,  from  the  husband  alone,  might  have  been 
very  different  in  efifect^  from  a  lease  by  the  husband  and 
wife ;  and  it  was  material,  that  she  should  be  described 
a»  a  party  to  it,  if  such  was  really  the  fiict  («)•  In 
AlAerry  v.  Walk^  (/),  it  appears  from  the  otgection 
raised  in  error,  that  the  lease  was  described,  in  that 
action,  as  being  between  the  husband  and  wife  and 
another  on  one  part,  and  the  Court  said,  that  the 
wife  might  be  joined  'm  the  action  at  election.    So 


{a)  aT.R.  6x6. 

(d)  Cro.  EL  769. 

(^)sAM.»i7. 

{e)Ba€.  Abr.  tit  Xmmt,  C.  * 

{c)  Cro.Jac.6iy. 

if)  X  Str.  SS9. 

• 

Hawel 
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H&wdv.  Maine  (a)*  The  husband  may,'  if  he  plaafic^ 
sue  alone,  but,  if  be  undertake  to  describe  the  instru* 
ment,  his  description  mpst  accord  with  the  fact  In 
Beaver  t«  Lane  tbe  objection  was  made  after  verdict 
m  ttrrest  of  juc^moit,  and  ndt^  as  in  the  preamt  oase^ 
M  Niri  JMm.  NeiJthar  can  it  be  collected  fmui  that 
eue,  that  the  deed)  on  which  the  action  iras  brought,- 
1VBS  set  out  in  the  dedaxation  by  way  of  description  of 
the  particular  instrument,  as  baring  been  made  by  hua- 
band  and  wife  of  the  one  part,  but  merely,'  that  the  De- 
fendant bald  acooidkig  to  die  form  and  efibct  of  a  cer« 
tain  indentuns  betweea  the  Plaintiff  of  the  one  part, 
and  tbe  Defendant  of  the  other  part  Farther,  the 
oemnant  in  Beawr  %,  Lone  was  said  to  be  concerning 
Ae  husband's  bouses,  whereas  in  the  declaration  in  the 
present  oase,  the  property  is  shown  to  foe  iik  the  wife* 
Hie  case  of  Ankerstem  t.  ClaHc  is  inapplicable  on  die 
present  occasion,  because  the  bond  given  to  husband 
and  wife,  which  was  the  subject  of  that  action,  vests  in 
the  husband  and  his  personal  representatives  absolutely, 
and  does  not  survive  to  the  wife  like  her  chattels  real. 
Her  interest  in  that  case,  was  not  such  as  to  make  it 
proper  to  join  her  in  the  action. 


Park  J.  This  case  was  taken  by  surprise  at  Nisi 
Prius :  on  the  general  law  of  it,  there  can  be  no  di£Perence 
of  opinion.  Beaver  v.  Lane  goes  to  the  very  point,  and 
is  confirmed  by  Ankerstein  v.  Clark.  But,  it  is  said, 
there  is  a  variance  between  the  instrument  declared  on, 
and  that  produced  in  evidence.  I  think  there  is  no 
variance,  because  the  wife  had  only  a  chattel  interest  in 
the  lands  before  marriage,  and  that  interest  vesting  in 
the  husband,  the  covenants  made  to  husband  and  wife 


(a)  3  Lcvinz,  403*     See  also  Selw,  N.  P^  310.  sd  edit. 
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must,  in  legal  eSect^  be  deemed  covenants  made  to  the 
husband  alone. 

BuRROUGH  J.  Where  a  deed  is  fidsely  described,  an 
objection  may  be  taken ;  but  a  party  may  always  declare 
according  to  the  legal  effect  of  a  deed,  and  under  that 
rule  the  allegation  in  this  instance  is  perfectly  correct. 
A  promissory  note  made  to  the  wife^  may  be  described 
as  a  note  made  to  the  husband. 


Richardson  J.  I  think  this  is  no  variance :  and  I 
rely,  principally,  on  the  case  in  the  Second  Modem  Re- 
ports. There  it  was  held,  that  the  husband  might  re- 
fuse as  to  his  wife  and  sue  alone^  and  he  may  do  the  same 
here.  This  is  no  more  a  variance  than  in  the  case  of 
bonds  and  promissory  notes,  when  they  are  made  to  the 
wife^  and  declared  on  as  made  to  the  husband,  which 
has  always  been  held  allowable. 


Dallas  C.  J.  absent. 


Rule  absolute. 
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Wells  t;.  Girling.  Nov.%i. 

A  SSUMPSIT  against  the  Defendant  as  one  of  the  -^.,  a  trader,  in 

makers  of  a  promissory  note,  of  which  the  following  *^„mstjng^ 

is  a  copy.  being  indebted 

«  London,  9th  June,  1817.      *«  Plaintifffor 
_-     money  lent, 
"  We  joindy  and  severally  promise  to  pay  to  Mr.  j^d  goods, 

John  Wells,  or  order,  the  sum  of  87t  Ss.  in  manner  PUintiff  pro^ 

following,  viz.  the  sum  of  21t  15s.  9rf.,  on  the  29th  2^^^*?,^ 

day  of  September  now  next  ensuing,  the  further  sum  of  ditors  to  agree 

2\l.  IBs.  9d.,  on  the  25th  day  of  December,  now  next  *?  *  compoM- 

ensuing,  the  further  sum  of  21/.  \5s.  9cL,  on  the  25th  ^tioa  6iA,\ 

dAjot  March,  1818,  and  the  further  sum'of  2lZ.  155.  9 A  gi^ngthe 

on  the  24th  day  o(Jime,  1818 ;  and  in  case  default  shall  nji„^^  note"*" 

be  made  in  payment  of  any  or  either  of  the  above  sums,  for  the  money 

at  the  times  above  limited  for  that  purpose,  then  we  ™*  *?^^ 

jointly  and  severally  promise  to  pay,  the  whole  of  the  as  security : 

said  sum  of  S7L  3*.,  or  so  much  thereof  as  shall  not  the  note  waa 

have  been  paid  immediately  after  such  default  as  afore-  ^^^iJ^^^  J,- 

said.  defendant^  ai 

n.  Hath.  Plaintiff  and 

«  S.  Girling:'       A.  agreed  to 
keep  the  mat- 
ter  a  tecret 
At  the  trial  before  Ikdlas  C.  J.  at  the   Westminster  from  A.'n  cre- 

sittings  in  this  term,  it  appeared  that  on  the  1 1th  May,  ^^.*"^  ^^ 

1816,  the  Plaintii^  who  with  a  partner,'named  Waring,  deavoured,  but 

carried  on  the  business  of  a  brewer,  lent  to  Bath,  a  in  ▼ain,  to  ac- 
complish a 
compoeitioa  with  them.      Held,  that  the  tranaaction  wa«  fraadolent  and  void,  and 
that  Flaiatiff  could  not  recoyer  on  the  note  againtt  the  Defendant. 

On  the  zxth  of  May,  z8i6,^.  borrows  of  B,  8o/.  On  the  9th  of  Jum^  i8x7> 
A.  and  C.  give  B.,  for  that  loan,  a  note  of  hand  for  87/.  3^.,  payabk  by  four  instal- 
ments ;  Tia.  on  the  a9th  of  September  and  95th  of  December,  18x7,  and  the  %$\h  of 
Mmrcb  and  a4th  of  June,  z8i8,  with  an  agreement  that  the  whole  87/.  jj.  should  be 
payable  on  dtfiwlt  of  any  one  instalment.  Held|  that  the  agreement  was  not  usu* 
nous, 

publican. 
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,  publican,  the  sum  of  80/.  In  1 81 7)  Bath  became  embar- 
rassed :  at  this  period,  among  other  debts,  he  owed  to  the 
Plaintiff  the  above  SO/. ;  he  also  owed  to  the  house  of 
Waring  and  Welis^  B'^L  65.  lOd.  for  beer.  In  order  to  get 
security  for  his  debt  of  80/.,  the  Plaintiff  promised  Bath^ 
that  (in  the  eweoi  of  the  last-mentioned  debt,  with  interest 
thereon  from  the  IJth  Jfqy,  1816,  being  secured)  he 
(the  Plaintiff)  would  obtain  the  consent  of  all  the  other 
creditors  of  Batht  to  take  a  composition  of  5^.  in  the 
pound  for  their  debts.  The  Defendant  then  became 
security  for  BatK^  debt  of  80/.,  with  interest  thereon 
from  May^  1816,  and  signed  the  above  note  at  the 
house  of  the  Plaintiff^s  attomqr*  It  was  agreed  by  the 
Plaintiff  and  Baih^  that  this  transaction  should  be  con- 
cealed from  the  other  creditors,  and  accordingly  it  was 
oontealed.  After  the  security  had  been  given,  die 
Plaintiff  proceeded  to  call  on  some  of  Bath'B  creditors, 
and  endeavoured  to  induce  them  to  enter  into  a  com* 
|X)sition  of  Bs,  in  the  pound,  but  did  not  succeed.  On 
the  28th  Nooember  following,  the  Plaintiff  sued  out  a 
commission  of  bankruptcy  against  JBo/A,  founded  upon 
the  debt  due  to  himself  and  partner  of  9S2.  65.  \0d.^ 
and  the  private  debt  due  to  himself,  the  subject  of  the 
above-mentioned  note,  and  was  chosen  assignee.  The 
Plaintiff  proved  his  debt  on  the  note,  and  Bath  obtained 
his  certificate,  dated  ist  NavenUfer^  1818.  The  counsel 
for  the  Defendant  contended,  that  this  transaction  was 
void  on  two  grounds ;  first,  as  being  usurious;  secondly, 
88  being  a  fi*aud  on  the  creditors  of  Bath,  a  preference 
having  been  given  to  one  creditor  as  the  secret  price  of 
his  endeavouring  to  induce  the  rest  to  enter  into  a 
eomposition.  The  jury  found  a  verdict  for  the  Ptiiwtiffs 
leaye  was,  however,  given,  to  move  to.  set  the  verdict 
aaide^  and  enlar  a  nonsuit  on  these  two  gronada^ 
Accordingly, 


Blossei  Serjt  in  moving  for  the  rule  contended 


if. 
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if,  according  to  the  terms  of  the  note,  th«  whole  S7A  3^, 
h^  heea  paid  upon  a  feUure  of  tlia  fir$i  insUdmant  or 
aoy  instaloMtat  prior  to  the  last,  a  part  of  the  7L  Ss* 
which  constituted  the  ioterest  of  the  BOl.  from  the  1 1th 
of  Mq^  1816»  to  the  24th  of  Jiotf,  1818,  would  ha^e 
If^fB^  paid  before  it  became  due  as  interestt  aad  ^refore 
the  eontrvct  was  usurious.  He  cited  2  Haml^  pL  cor. 
Hi^  Uswy^  and  Mpr$e  v.  Wibw  (a). 


But  the  Court  being  unanimously  of  opinion  that  thia 
was  a  commou  stipulation  for  a  peMtliy  in  case  of  a  den 
fiiult,  and  not  a  usurious  oontract,  granted  the  rule  ooljr 
^n  the  ground  that  the  transaction  was  a  fraud  withiA 
the  bankrupt  laws, 

Vwgian  Serjt,  now  showed  cause.  The  DefoodsAl 
is  a  surety  with  full  knowledge  of  tlia  circuoiFtanees  of 
the  case,  and  cannot  now  defeat  his  own  instrttunent* 
The  trensaction  is  neither  a  fraud  on  the  creditors,  nor 
a  diminution  of  the  bankrupt's  estate ;  on  the  contrary, 
it  operates  in  relief  of  the  estate,  and  consequently  in  aid 
^  tfie  creditors  at  lai^ge }  but  for  the  Defendaatf  s  nottf 
Math'%  debt  of  87/.  Ss.  would  bate  been  chargeaUe  oa 
fitUk'B  estate,  to  the  dinuAUtion  of  die  liinda  disposable 
fiur  the  banefit  of  the  oreditors,  which  funds  are  relieved 
in  proportion  to  the  payment  of  the  67&  3&  by  the  JDe»> 
fi^dant  as  surety.  Without  goii^  through  all  the 
CBsesi  the  principle  laid  down  inCocbigity.Bem&UXi\ 
i%  that  when  creditors  are  induced  to  aooBpt  a  compcsi- 
tion  und^  the  expeetatioQ  that  they  shall  all  share  alike^ 
find  one  of  them  oimlriTes  by  any  meana  to  obtain  more 
thwhi4  share  of  4be  debtor's  pcoperty,  the  meana  r*- 
sofMd  to^  are  fraudident  and  Toid;  but  hore^  there  was 


(a)  4  r.  R.  353. 
buni  J. 


verba  Aih^  (h)  %T.R.  763. 


no 
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no  composition,  and  the  principle  does  not  apply.  Tlie 
Plaintiff  here,  does  not  appropriate,  or  attempt  to  ap- 
propriate to  himself,  any  part  of  the  debtor's  property, 
or  touch  the  fimd  disposable  for  the  benefit  of  the  other 
creditors.  With  respect  to  goods  fiimished,  he  ofiers  to 
stand  on  the  same  footing,  and  sign  the  same  composition 
as  the  other  creditors ;  all  he  requires  and  obtains,  is 
the  personal  security  of  one  of  the  debtor's  friends,  for 
money  actually  advanced  a  twelvemonth  before.  The 
case  of  Wheelwright  v.  Jackson  (a\  is  stronger  than  the 
present,  and  will  doubtless  be  decisive  of  it.  In  Wheel- 
wright v.  Jackson^  as  in  the  present  case,  a  deed  of  com- 
position though  intended,  was  not  executed,  and  that 
forms  the  ground-work  of  Chief  Justice  Mansfield^s  judg- 
ment The  Plaintiff  had  obviously  no  intention  of 
toudiing  any  funds  which  could  go  to  the  other  credi- 
tors;  it  is  too  much,  therefore,  to  say,  that  the  Defendant 
can  now  come  before  the  Court,  and  call  the  security 
which  he  has  given,  a  fraud  upon  the  other  creditors. 


Blosset  in  support  of  the  rule.  In  all  the  cases,  the 
party  concerned  has  been  allowed  to  raise  the  objection 
on  which  the  Defendant  relies.  There  is  scarcely  an 
instance  in  which  he  may  not  insist  on  the  illegality  of 
the  transaction.  This  is  the  principle  recognised  in  all 
cases  of  usury,  in  racing  cases,  and  cases  of  illegal  wa- 
gers and  games  generally.  Wheelwright  v.  Jackson  is, 
as  far  as  it  goes,  an  authority  for  the  Defendant,  for  it 
is  there  laid  down,  that  if  the  question  had  turned  on 
the  composition  proposed,  the  transaction  would  have 
been  deemed  fraudulent.  But  that  case  went  wholly  on 
a  diiferent  ground,  the  question  arising  as  between 
assignees  of  a  bankruptcy,  which  took  place  unexpect- 
edly, and  a  party  who  had  received  notes  and  bills  of  ex- 


(ii)  5  Taunt.  109. 
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change  from  the  bankrupt.  That  was  not  an  action  to 
enforce  an  agreement,  but  to  recover  damages  for  the . 
conversion  of  instruments,  to  which,  while  they  were 
in  his  possession,  the  Defendant  had  at  least  as  good  a 
title  as  the  PlaintifT;  though,  if  never  having  possessed 
them,  he  had  sued  the  Plaintiff,  he  might  have  sued  in 
vain ;  and  so  here^  if  the  Defendant  had.  actually  paid 
this  bill,  he  could  not  perhaps  have  again  recovered  the 
amount ;  but  the  principle  "  in  pari  delicto  potior  est 
conditio  possidentis'*  applies  to  both  cases.  If  the  case 
of  Wheelwright  v.  Jackson  had  been  an  action  by  the 
bankrupt  himself  or  his  assignees  to  enforce  an  agree* 
ment,  and  had  been  so  declared  on,  is  there  any  thing  in 
that  case  to  justify  the  conclusion  that  such  agreement 
would  have  beeii  enforced  ?  Whether  or  no  the  compo- 
sition was  actually  entered  into  in  the  present  .case^  is 
immaterial;  the  question  is,  whether  the  transaction  was 
meant  as  a  fraud  upon  the  other  creditors.  The  Defen- 
dant urges  that  the  creditors'  fund  was  increased,  but  if 
this  composition  had  been  carried  into  e£^t  how  would 
the  matter  have  stood  ?  Bath*s  debt  was  to  be  paid  to 
the  Plaintiff  in  full ;  he  was  to  have  twenty  shillings  in 
the  pound,  the  rest  of  the  creditors  five  shillings.  Is  not 
this  a  gross  fraud  ?  How  was  the  PlaintifiP  to  induce  the 
creditors  to  consent  to  a  composition,  but  by  represent* 
ing  to  them  that  he  too  was  a  creditor,  and  willing  to 
agree  to  the  same  terms?  The  whole  transaction  too^ 
between  the  Plaintiff,  the  Defendant,  and  Bath  was  to  be 
kept  secret.  Why  ?  Clearly  that  the  rest  of  the  creditors 
might  believe  that  the  Plaintiff  stood  in  pari  passu,  with 
them.  The  result  of  the  case  is,  that  it  falls  completely 
within  former  decisions.  In  Jackman  v.  Mitchell  (a)^ 
the  whole  case  turns  upon  the  concealment,  and  the 
public  policy  to  be  pursued  on  such  occasions.     In  Jack" 
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Ml  V*  LmM  dkd  priiici{)reis  thus  Idd  down  by  iM2»-  S. 
<<  Tli6  gelii^l  principle  is,  that  a  aecrat  agirdemetit  dT 
tfais  kind,  t&ade  betweeh  the  Insolvent  jatd  some  of  the 
ctpdhort,  in  order  to  indnte  the  rest  of  the  creditors  to 
agree  to  the  composition,  is  vdd  (a)'*  tix^  vame  prin- 
ciple is  laid  down  by  Lord  JBU^iSoraugkin  Leicestit  f. 
Bosek  <*  When^  the  creditors  in  general  have  bargained 
tot  Bla  equality  of  benefit  and  mnttitklity  ofsecuri^,  it 
shall  not  be  competent  for  one  of  them  to  secdre  any 
partial  bene^t  or  security  to  himaelf  (b).'^  Now,  in  thk 
CBse^  a  particular  creditor,  one  of  a  large  number,  reaps  a 
peculiar  benefit  CockskoU  v.  Benndi  cont^na  die  ttifl^ 
priiidple.  Tliefe,  indeed,  something  was  doni  undet 
iht  agreement,  but  it  is  the  agreement  itself,  and  not 
wilat  is  done  under  it,  that  must  raise  the  ^ueation^ 


Dallas  C.  J.  In  this  case,  the  first  ^ertion  is, 
whether  this  agreement , was  fraudulent  In  its  creation, 
4tid  that  depends  upon  the  facts.  Wells  was  a  treditor 
of  Satij  and  before  Bath  became  bankrupt,  WeDs  and 
his  partner  fiimished  Bath  with  goods  to  the  amount  of 
dSZ.  Bs.  lOd.  Both  Was  also  indebted  to  iPklls  in  a 
sum  of  86f.  on  a  separate  account  Balk  becoming 
embarrassed,  a  question  arose^  whether  an  implication 
should  not  be  made  to  hb  creditors  at  large.  iTpoii 
this,  Wells  being  fuUy  apprised  of  Bo/A^s  embaniaaBmenf, 
says,  pay  me,  or  give  me  security,  and  1  win  speak  to 
the  creditors,  to  induce  them  to  enter  into  a  composition. 
The  promissory  note,  which  is  the  foundation  of  this 
action,  was  then  given;  and  we  must  take  this  with 
US,  that  it  was  insisted  by  tVellsy  that  this  traoiwefiow 
should  be  kept  secret  Now,  what  was  JVdIs  to  do  7 
He  was  to  induce  the  rest  of  the  creditCH*s  lo  ago  the 
deed  of  composition^  in  the  confidence^  that  di^  were 


{a)  4T.IL  i7o» 
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sharing  ^tlally  With  hhii  die  t^rofi^rty  of  ^M ;  ^er^afl 
he  himself  had  secufed  the  full  payment  of  a  debt  of  hid 
own,  as  th^  price  of  his  hiterferen6e.  The^  facts  d6 
not  ICAve  much  doubt  as  to  thcf  fraud  bf  the  cate.  tf, 
then,  the  agreement  is  fraudulent,  it  is  void;  and  t  ksA 
at  a  loss  to  understand,  how  an  agreement  toid  in  its 
creadoA,  enn  ieitte  to  be  void  from  ftub^equeitit  circum- 
stances* If,  therefore,  it  were  not  for  One  difficulty 
which  tftel,  1  fihould  think  on  the  authority  of  all  the 
cases,  that  the  Plaintiff  cannot  he  entitled  to  recover  in 
this  irtlion.  Thtft  difficulty  does  hot  ktis^  frohi  the  cas^ 
df  WkeAtoHght  f .  Jkchcfhy  but  from  whdt  ts  said  by  the 
Chief  Justice  in  delivering  his  judgineht  It  is  my 
opinion,  as  at  present  advised, 'that  a  nonsuit  tnust  be 
entered  in  the  present  eftse;  &nd  if,  on  Idbkfri^  iiitd  the 
ease  of  jVhMwrighi  V.  Jachofi^  I  should  find  reaSoh  tO 
Ifter  thut  dpiiiion,  t  shall  mentiotr  this  e&se  agab.    ' 
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Park  J.  I  am  of  opinion,  that  this  is  a  case  of  fraud. 
The  cases  of  Jackson  V.  Jjomai  and  titicester  v.  ISase 
are  decisively  in  iavour  of  this  o|Hnion,  and  it  is  impos*- . 
sible  to  say,  that  this  note  can  stand  under  the  authority 
of  those  cases.  The  instrument  is  void  in  its  creation, 
and  how  can  it  be  said,  that  in  any  subsequent  stage  of 
its  existence^  itcan  become  valid?  It  is  useless  to  go 
further  into  the  case^  as  his  lorddiip  has  stated  it  so 
accurately.  T1^  case  of  WheehDright  v.  Jackson  has 
<ttfffie  h^hfH  im  for  the  first  Ihsie;  aaid  the  otpressioii^  uied 
in  Uie  judgoieAt  of  that  ctte,*  may  reqijGre  tt  lit^  coii- 
rid^alion  \  at  pire^en^  I  am  of  opmioh,  thAt  a  ttonsuft 
ttiiist' w  eiktereatf 

Bo^tiotrcm  J.  1  Aink  this  a  ftauduTeiit  trarfiactfori, 
add  all  the  cases  from  CotJtdudt  v.  Bennett  io  the  present 
tittle  iaAction  such  to  opinion. 
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RiCBARDSOK  J.  I  am  (^  opinioii)  that  the  consider--, 
ation  in  this  case  is  fraiidulent  and  illegal,  and,  therefore, 
that  the  actioti  canaot  be  supported.  The  fraud  is, 
diat  a  fifvoured  creditor,  by  undertaking  to  procure  a 
settlement  widi  the  body  of  creditors,  obtains  tf  secret 
preference^  This  case  is  distinguiabaljle.  from  JVkeet- 
Wright  V,  Jadcson^  where  the  transaction  was  not  at.,  all 
in  QontempIatioQ  of  bankruptcy,  though  that  event 
likppened  afterwaids  to  take  place.  The. Court  held 
lliere,  that  the  contract  was  executed^  and  that  they 
could  not  assist  the  aMgnee&  The  Plaintifl^  herc^:  does 
not  come  into  Court  with  clean  haadsi  and  the  wbole 
transactioh  is  vitiated  by  fraud. 


Dallas  C.  J.  Afterwards  stated  that,  be  had  lodked 
into  the  case  of  Wheelwright  v*  Jack$OJh  and  that  la» 
doubts  were  removed.  The  rest  of  the  Court  inti- 
mating the  same  opinion. 


The  rule  to  enter  a  nonsuit  was  made 


Absolute, 


Nv  a;* 


Johnston  v.  Benson. 


By  bm  of  lad-    A  SSUMPSIT  against  a  ship  owner,  on  an  nndertak- 


XX 


ing  to  deliver  goods  at  BiffffBajf^  Jamaica.  Breach, 
non^liveiy.  At  the  trial  before  DoZ/as  C.  J.  {London 
sittings  in  Michadmas  term,  1819,)  it  appeared,  that  the 


u^,  a  thip- 
owncr  under- 
took, that 
goods  shonld 
be  delivered 

aafe,  «*  the  act  of  Ood,  the  king's  eacmies,  fiiVy  and  all  and  every  other  dadgeri  and 
accidents  of  the  leasy  rivera,  and  navigation  of  whatever  nature  and  kind  soever^  jaije 
ruk  tif  boats t  40  far  as  ships  are  Hahle  thereto^  excepted."  The  goods  having  been 
dispatched  from  the  ship,  in  her  boat,  according  to  the  usual  conne  of  trade  in  the 
West  Luttet9  were*  together  with  the  boat,  lost  in  a  hurricane*  Held,  that  the  ship- 
ownoc  was  not  liable,  under  the  terms  of  die  bill  of  ladingi  to  make  good  the  loss. 

..^  —    Phiintar 
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Plaintiff  shipped  on  board  die  Defendant's  resfelfiye 
boxes  of  merchandise,  to  be  ddivered  to  consigneea  at 
BiffBajf.  A  bill  of  lading,  of  which  the  following  is 
the  substance,  was  signed  by  the  master  of  the  Akp» 
**  Shipped. by  the  grace  of  God«  &c*  in  good  order  and 
well  conditioned,  &c.  in  the  good  ship  called  die  Far* 
titudtf  whereof,  by,  &c.  now  riding  at  anchor  in  the  river 
Thames^  and  by  God's  grace  bound  for  Bt^Btaf^  Jp^ 
tnakOi  to  say,  five  boxes,  contairang  merchandifle  cm 
account  and  risk  of  Mr.  TAomas  JohnsUmt  being  mer- 
chant»  &c.  and  are  to  be  deUrered  in  like  good  <Mrder« 
ice.  at  the  aferesaid  port  of  Bi^Bmff  (the  ac(  of  Go^ 
the  king's  enemies,  fire,  and  all  and  eoery  other  dangers 
and  accidents  of  the  seas,  rivers^  and  navigationj  qfwhai^ 
ever  nature  and  kind  soever,  saxx  risk  of  boats,  softir  as 
ships  are  liable  thereto,  excepted,)  unto  Mr.  Thomm  Johuh 
ston,  jcc  die   In  witness,  &c  8cc, 

'' James  SmUk/" 


The  Fortitude  arrived  at  Annotta  Bay,  Jamaica^ 
which  is  beyofid  Buff  Bay,  to  the  westward,  on  Slst 
January,  1818,  and  there  she  continued  delivering  her 
outward  bound  cargo.  On  the  evening  of  the  6th  March 
following,  she  dispatched  her  shallop,  which  was  cop- 
pered and  partly  decked,  with  four  seamen,  to  convey  the 
goods  in  question  to  BuffBwf^  When  the  shallop  left 
the  Fortitude,  the  weather  was  fine,  and  she  anchored 
in  Bt^Bay  about  half  past  liine  the  same  night,  inth, 
two  anchors  and  diain  cid)les.  Shortly  afterwards  It 
came  on  to  blow,  and  a  heavy  swell  setting  into  the- bay, 
at  half  past  two  on  the  following  momii^,  the  Shallop 
parted  from  her  anchors,  and  was  dashed  to  pieces  <m 
shore ;  the.  goods  were  so  much  damaged  as  to  be  sold 
at  a  public  sale  for  a  trifling  ^um.  It  appeared,  that  it 
was  the  usual  course  of  the  West  India  trade,  to  deliver 
ffp!^  in  boats  or  droghers,  and  that  the  conduct  of 
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181  &  themoste?  in  tbia  particular  instance,  was  in  no  wise 
!^-'  ^  d^^rent  ^om  the  usual  custom  of  such  tr^e.  Th^ 
jury  fQup4  a  verdict  for  the  Defendant:  liberty  was, 
])Qif eve^  given  to  the  Plalntifi^  to  move  to  set  aside  the 
verdipt  for  ^he  Defendapt,  and  enter  a  verdict  for  the 
Plauitij^  for  the  svun  of  82/.^  (the  value  of  the  goods  in 
qf^tion)  uppn  a  point  ra;s^  by  the  limgua^  of  the 
bill  of  la^ingt  as  to  the  liability  of  the  Defendmt  to  risk 
ifk  boat^t     Acpordingly, 

,  ?^f%  S^^    Having  foi  a  formfir  day  obtained  a 

i^n$  S^tf  now  showed  c^^use  against  the  rul6.  Tlie 
Q]^skJf  ol)iect,  pf  this  hill  of  lading,  however  ambiguously 
aAfl  jn^^jtificially  drawn,  was,  that  th^  oiyner  of  the 
i^or^//f/^2e  should  be  liable  to  the  ris]c  of  th0  goodk'  in 
boat^  only  so  fa^  as  ships  are  usually  liable  for  risk  in 
boats.  Now,  the  liability  of  ships  or  ship-owners  ibr 
risk  incurred  in  boats  stands  predsely  on  the^ame 
fix)ting  as  their  liability  for  risk  faicurred  ih  ship^;  and 
with  respect  to  merchandise,  the  ship-ownei^s  liability 
^or  risk  accruing  to  it  in  ships,  eittends  only  to  caK»  of 
carelessness,  or  nnskOful  stowage^  and  not  to  loss  or 
damage  from  the  effect  g(  weather.  '  The  ph^vkron 
was  only  inserted  in  the  bill  of  lading  for  the  sASpper^ 
greater  security,  lest  it  might  have  been  urged,  that  the 
ship-owner  is  not  only  not  liable  for  the  same  species  or 
amount  of  risk  in  boats,  as  he  is  liable  to  ii^  ships,  bttt 
that  without  such  express  provision,  he  is  not  liable  ibr 
risji:  in  boats  at  all. 

Ta^dy  in  support  of  the  rule.     The  bkf  form  of  exc^ 
tion  in  a  bill  of  lading  was  ^<  the  dangers  of  tlid  sea^  et- 
cepted  f'  then  came  the  -case  oF  Smiih  r.  8kepker4  {a\ 
(a)  Abbott  W  $luppbg,  4th  Ed./*  %6z*  notit* 
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fmd  in  coofsequQiipe  oFthe  alarm  excited  among  ^e  ship 
owners  bj  that  decision^  the  exception  has  been  from 
that  time  usually  "  the  act  of  Qod,  the  kiog^s  enemiesi 
fire,  and  all  and  every  other  dangers,  and  accidents  of 
the  seas,  riven^  and  navigation  of  whatever  nature  imd 
kind  soever  excej^ced  {ay*    If  the  exception  had  so  re- 
mained in  the  present  hill  of  lading,  the  Plaintiff  would 
have  been  pressed  to  establish  his  claim.    But  it  struck 
merchants  trading  to  the  fVest  Indies^  (where  the  course 
is  to  deliver  goods  from  a  distance,  in  droghers  or  boats,) 
that  the  ship  owners,  under  this  general  exception,  wpuld 
not  be  responsible  for  any  risk,  at  all,  in  boats,  and  that 
goods  might  t^ierefore  be  lost  in  boats,  &om  the  wai^t  of 
^  motive ,  in  the  ship  owner  to  guard  against  the  contin- 
gencies of  bad  weath^,  or  to  exercise  caution  in  sending 
but  his  boats  only  at  piroper  seasons;  they  therefore  in« 
troduced  a  saving,  rendering  the  owner  liable  as  to  goods 
conveyed  in  boats,  for  all  the  risks  occurring  from  such 
perils  as  ship  are  usually  exposed  to  (5}.     To  construe 
this  saving  in  the  manner  contended  for  by  the  Defend- 
ant, would  be  to  leavQ  the  rights  of  the  parties  exactly 
afl  they  stood  before  the  introduction  of  the  saving.    If 
the  saving  were  meant  to  impose  upon  the  owner  the 
same  liability  in  the  case  of  delivery  by  boats,  as  he 
would  have  incurred  if  the  goods  had  remained  on  board 
ship,  nothing  would  have  been  more  easy  than  to  have 
added  to  the  exertion,  the  words  ^'  whether  in  ships  or 
boats"  instead  of  carefully  introducing  a  saving  which 
seems  evidently  intended  for  the  benefit  of  the  shipper. 
In  Bennett  v.  Kensington  (c),  the  contest  was  upon  the 
efiect  of  a  saving  out  of  an  exception^  and  tiord  Ketii/ott 
there  says,  '^  If  a  general  provision  be  made  in  any  deed 
or  .instrument,  and  it  is  there  said,  that  certaiq  things 
shall  be  excepted,  unless  another  thing  happen  which 

(a)  jiU0U  on  Shipping,  4th         {c)  7  T.  R,  iic«  /.<•  ParA^t 
Ed.  p.  aa6.  Insurance,  7th  £d  190. 

{b)  Ikid. 

Hb4  gives 
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1819.  gives  effect  to  the  general  operation  of  the  deed,  if  that 
other  thing  do  happen  it  destroys  the  exception  altoge- 
ther/*  The  Court  in  that  case  adopted  a  strict  legal  con- 
struction, and  enquired  into  the  true  sense  and  gram- 
matical meaning  of  the  policy,  and  Lord  Kem/on  referred 
to  his  reasoning  in  Nesbitt  v.  Lushingtan  (a).  Both  jai 
legal  and  grammatical  construction,  the  word  "  thereto" 
in  the  present  bill  of  lading,  must  refer  to  •*  the  perik 
of  the  seas,"  as  its  last  antecedent ;  for,  it  cannot,  with 
strict  precision,  be  said,  that  ships. are  liable  to  risk  of 
boats,  though  ship  owners  may  be  so, 

Dallas  C.  J.  The  wording  of  the  instrument  in 
question  is  very  obscure,  and  it  is  this  obscurity  which 
has  given  rise  to  the  cause  now  before  the  Court.  The 
counsel  for  the  Plaintiff  observed,  that  no  argument  was 
adduced  by  his  opponent,  nor  was  any  argument  neces- 
sary; for  the  reason  of  the  thing  is  apparent  on  the  face 
of  the  instrument :  npon  reading  the  bill  of  lading,  there 
can  be  but  one  construction  put  upon  it.  The  excep- 
.  (ion  was  taken  by  the  owners  of  ships,  and  the  alteration 
from  the  old  form  of  the  bill  of  lading  was  intended  to 
be  in  their  favour ;  to  hmit  their  responsibility,  not  to 
extend  it.  How  does  this  saving  stand  ?  The  words 
which  compose  it,  *^  save  risk  of  boats  so  far  as  ships 
are  liable  thereto,'*  are  evidently  intended  to  place  the 
owner's  liability  to  the  shipper  in  the  matter  of  boats^ 
on  the  same  footing  as  it  stood  with  regard  to  ships. 
When  goods  stowed  in  boats  by  the  usual  custom  of 
the  trade,  are  lost  by  the  dangers  (^  the  sea,  there 
is  no  reason  why  the  ship-owner  should  be  held  liaUe, 
when  he  certainly  would  not  have  been  liable,  had  the 
goods  been  lost  by  such  dangers,  on  board  the  ship. 
The  exception  originally  stood  thus,  <<  the  dangers  of 

•  the 
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the  seas  excepted.*'  The  case. of  Smith  v.  Shepherd h' 
supposed  to  have  caused  the  introduction  of  the  excep- 
tion, which  has  prevailed  since  that  time,  namely,  *^  the 
act  of  God,  the  king's  enemies,  fire,  and  all  and  every 
other  dangers,  and  accidents  of  th§  sea^  rivers,  and  nar- 
vigatbn,  of  whatever  nature  and  kind  soever,  excepted ;" 
and  to  this  exception  the  imperfectly  worded  savings 
which  forms  the  question  here,  is  now  added  It  is  not 
necessary  to  say  how  &r  the  liability  of  the  ship  owner  to 
risk  in  boats  may  extend,  nor  to  enquire  what  would^ 
or  would  not,  be  considered  the  act  of  God  in  case  of  the 
loss  of  the  boat.  It  is  sufficient,  in  this  case,  to  say,  that 
the  boati  in  which  the  goods,  according  to  the  custom  of 
the  trade  were  conveyed,  was  lost  by  dangers  of  the  sea; 
and  that,  had  they  been  lost  on  board  the  ship,  the  owner 
would  not  have  been  liable.  Under  this  saving,  ship 
owners  may  be  liable  for  losses  in  boats  in  some  cafie% 
but  certainly  not  to  losses  which  arise  from  the  dangers 
of  the  sea*  I  am^  tberaforef  of  opinioa  that  this  rule  must 
be  discharged. 


Pabk  J.  I  am  of  the  same  opinion :  the  instrument 
ia  dnvwn  in.  it  bui^ling  maimer^  but  still  it  is  sufficiently 
dcMir  .to.d^w  that  the  intention  was  Bot  to  make  the  ship 
owner  liable  to  losses  in  boats,  arising  from  the  dangers 
of  the  seas;  though  it  left  him  liable  to  certain  risks  in 
boatsi  nannely,  risks  of  the  same  kind  as  those  to 
which  he  wa#  liable  in  ships. 


BuRBouQH  J»  It  appears  to  me,  that  by  tranfipositioa 
this  sating  may  be  made  perfectly  plain.  If  it  had  been 
the  meaning  of  those  who  inserted  the  saving,  that  owners 
should  be  liable  for  risk  incurred  in  boats,  at  all 
times,  and  from  all  causes,  the  simple  saving  *^  of  risk  of 
boats  at  all  times  and  in  all  cases"  would  have  been  the 
obvious  form  of  words  to  be  used;  but  the  risk  saved  out  of 

th« 
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•  the  exoeptioq,  is  risk  of  boi^ts  ^  fiir  at  ships  spre  liable  to 
risks :  now  ships  or  ship  owners  are  not  liable  for  losses 
by  dangers  of  the  sea,  and>  therefore,^  am  of  opiiuan  that 
the  rule  obtained  b^  the  Plaintiff  must  be  disoharged. 


RjcuARDSO^  J,  I  think  the  wordfi  of  the  bill^cf  lad- 
ing imperfect  and  obscure}  but  they  do  not  entail  on  the 
ship  owner  a  larger  responsibility  than  thaiy  to  which  he 
was  before  liable.  This  liability  to  risk  in  boats  is  re- 
stricted to  his  liability  to  risk  ip  ships,  wd  the  restricden 
is  formed  by  tlie  words^  '*  so  far  as  sbi|)3  are  liiAale  there- 
to/' The  saving  does  not  take  boats  altqgfthcr  out  of 
the  exception,  in  favour  of  the  ship  oimtiv  contained  in 
the  bill  of  lading;  bat  has  the  effect  of. leaving  bis  r^ 
sponsibiHiy  with  respect  to  boats,  the  saiQe  f^  it  WQ»  with 
respect  to  ships, 

•  Rule  discharged. 


Bendtshe  v.  Pearse* 

][^£PL£VIN.    The  Defisndant  avowed  for  the  aman 

of  a  corn»rent,  and  the  jury  found  a  verdict  (bir  the 

Defendant  at  Cktmbridge  spring  assises  1817,  subject  to 

the  opinion  of  the  court  on  a  special  case,  which,  among 

other  facts,  stated,  That  the  corn-rent  in  question  was 

given  by  an  enclosure  act,  in  lieu  of  tithes:  that  certain 

referees,  to  be  appointed  according  to  directions  in  the 

was  ordered  to  ^^  ^^^e  to  ascertain  the  average  price  rf  a  bushel  of 

declare  the  ^^  ^ 

amount. 

The  referees  having  made  their  report  to  die  eeort  of  qnarter  testaeu,  the  Covrt 
onlered  it  to  be  filed.  Hekl|  that  this  wa$  no  ^bration  by  the  court  of  qaartcr 
Fessionsy  of  the  amount  of  the  corn-rent. 

The  commisnoners  under  an  enclosure  actt  having  made  minutes  of  thdr  pro- 
ceedings, Held>  that  parol  evidence  of  the  diviaioas  and  allotmeata  vat  inadmiasible, 
the  minutes  of  the  coounissioiiera  not  being  prodaced  6r  ai^coonted  for. 

wheat, 


^Nov*  29. 

Certain  re- 
ferees were 
ordered  by  Act. 
of  Parliament 
to  ascertain  the 
amount  of  a 
yearly  corn- 
rent,  and  the 
court  of  quar- 
ter sessions 
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wheat,  in  the  week  after, the  close  of  Easter,  next  after 
the  expiration  of  fourteen  years  after  the  divi3iong  and 
.allotments  under  the  enclosure  should  be  made  and 
finished,  and  the  exact  amount  of  the  yearly  corn-rent 
was  to  be  declared  by  an  order  of  the  quarter  sessions : 

That  the  commissioners  for  the  enclosure  made  their 
award  the  20th  (ktober^  1800  : 

That  referees  to  ascertain  the  average  price  of  th$ 
bushel  of  wheat  were,  upon  motion,  appointed  9X  th^ 
Cambridge  Easter  sessions,  1814 : 

TThat  the  referees  delivered  their  report  into  cpurt,  ^xid 
the  same  was  ordered  to  be  filed: 

The  Plaintiff  objecting  that  the  application  to  the 
quarter  sessions  was  not  made  in  proper  time,  the  De- 
fendant contended  that  the  division  and  allotments  were 
made  and  finished  according  to  the  act»  in  Septemb^f 
1799. 

The  minutes  of  the  proceedings  of  the  commissioners 
were  left  in  the  custody  of  one  of  the  commissioners,  who 
is  sinqe  dead.  They  were  not  produced  by  the  Defend- 
ant, nor  was  any  evidence  given  of  any  search  or 
enquiry  for  such  minutes  at  the  house,'  or  among  the 
papers  of  such  commissioner,  before  or  since  his  death, 
nor  was  any  proof  given  of  the  minutes  being  destroyed. 
But  in  order  to  shew,  that  the  division  and  allotments 
were  made  and  finished  on  or  about  the  summer  of 
1799,  the  Defendant  proved,  that  a  certain  parchment, 
which  was  produced,  under  the  hand  of  the  commit 
•  sioners,  was  affixed  to  the  church  door  of  the  parish, 
about  the  month  of  SepiembeVf  1799.  This  parchment 
purported  to  be  a  rate  for  the  expences  of  the  enclosure* 
It  was  also  stated  by  a  witness,  who  kept  private  notes  of 
what  was  done  by  the  commissioners,  that  the  setting 
out  of  allotments  was  finished  in  the  spring  of  1799. 
But  he  admitted,  that  alterations  were  made  in  the  sum- 
mer of  that  year,  and|  in  particular,  that  a  road  was  set 

out 
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'  181 9,  out  over  the  plaintiff's  allotment.  It  did  not* appear 
whether  the  witness  had  composed  the  notes  at  the  time 
of  the  enclosurei  or  afterwards.  The  following  ques- 
tions (the  only  ones  on  which  the  court  pronounced  an 
opinion)  were  among  others  submitted  for  the  opinion  of 
the  court  Ist,  "  Whether  there  was  any  legal  evidence 
whatever  given  of  the  division  and  allotments  being 
made  and  finished  in  any  other  mode,  or  at  any  other 
period  than  in  and  by  the  execution  of  the  award? 
2dly,  Whether  the  order  of  sessions  for  filing  the 
report  of  the  referees  is  such  an  order  as  is  required  by 
the  act  of  parliament,  declaring  the  amount  of  the 
yearly  corn-rent  in  the  manner  therein  directed?" 

Frere  Seijt,  for  the  Plaintiff.  There  were  minutes 
of  the  proceedings  of  the  commissioners,  and  they  ought 
to  have  been  produced  or  accounted  for,  while  they 
existed ;  parol  evidence  of  the  acts  of  the  commissioners 
could  not  be  adduced.  The  witness  who  gave  evidence, 
produced  his  own  notes;  but  it  does  not  appeal  when 
they  were  composed,  or  whether  he  spoke  from  his  own 
knowledge,  independently  of  the  notes.  The  notice  on 
the  church  door  was  only  a  notice  of  a  rate,  and  had 
nothing  to  do  with  the  allotments ;  it  might  be  evidence 
of  the  rates,  but  could  not  be  evidence  of  the  allotments. 
The  order  of  sessions  was  not  an  original  order  declar- 
ing, as  by  the  authority  of  the  sessions,  the  amount  of 
the  corn-rent;  but  only  an  order  that  the  report  of 
certain  referees  should  be  filed.  There  exists,  there- 
fore, no  order  of  sessions  whatever  on  the  subject  of 
the  amount  of  the  corn-rent* 

Blosset  Serjt  contra.  The  minutes  of  the  commis- 
sioners were  only  evidence  of  their  own  contents,  and 
not  of  the  act  inpais^  namely,  the  marking  out  and  divid- 
ing the  several  aUotments  by  stakes  and  furrows;  tliat 

could 
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could  only  be  proved  by  a  witness  who  saw  it  done ;  the 
witness  in  the  present  instance  states  positively  that  this 
was  done  in  1799,  and  even  admitting  that  his  notes 
were  made  afterwards,  it  does  not  follow  that  he  was 
not  present  at  the  marking  out  of  the  allotments.  As  to 
the  order  of  sessions,  the  Court  by  ordering  the  report 
of  the  referees  to  be  filed,  adopted  that  report,  and  on 
being  filed,  it  became  the  order  of  the  court. 


1819. 


Dallas  C.  J.  now  delivered  judgment 

On  the  trial  of  this  causey  a  case  was  reserved 
for  the  opinion  of  the  Court*  At  the  foot  of  the  case^ 
four  questions  are  stated  But  it  is  unnecessary  to 
do  more  than  to  give  our  opinion  on  the  third  and 
fourth.  Indeed,  the  opinion  we  have  formed  on  the 
fourth  question,  is  decisive  of  the  cause  in  favor  of  the 
Plaintiff;  but  we  think  it  right  to  declare  our  opinion 
on  the  third  question  also.  First  then,  as  to  the  fourth 
question.  It  is,  whether  the  order  of  the  July  sessions 
for  filing  the  report  of  the  leferees,  is  such  an  order  as 
is  required  by  the  act,  declaring  the  amount  of  the 
yearly  corn-rent  in  the  manner  therein  directed  ?  The 
act  directs  that  the  referees  shall  make  their  report  to 
the  quarter  sessions ;  and  that  the  exact  amount  of  the 
said  yearly  corn-rent,  or  the  sum  to  which  it  should  be 
increased  or  diminished,  should  be  declared  by  the 
order  of  the  said  Court.  The  case  states  that  the 
referees  made  their  report,  by  which  it  appears, 
that  the  corn-rent  was  increased  to  the  sum  for 
which  the  distress  was  taken ;  but  it  appears  a  &ct 
on  the  case  reserved,  that  all  the  sessions  didy 
was  to  order  that  the  report  be  filed.  ,  There  is 
nothing  equivocal  in  this  order:  it  is  a  simple  direc- 
tion that  the  report  be  placed  on  the  files  of  the  Court. 
We  cannot  construe  this  to  be  an  order  declaring  the 
exact  amount  to  which  the  com  rent  was  to  be  increased. 

The 


464  CAafiS  iK  MICMABLMAS  tEUM 

]8t9.  The  Court  of  quartet  Sessions  does  not  appear  to  kave 
exerdsed  any  judgment  onth^  sulject  They  hare 
merely  received  and  filed  the  report :  on  this  Issue,  there- 
fore, we  think  the  Plahitiff  entitled  to  judgment  Hie 
third  question  i^,  Hrhetfaer  there  was  any  l^al  evidence 
g^ven  of  the  dirtsion  and  allotments  being  made  or  fi- 
nished fai  any  other  mode^  or  at  any  other  period,  than 
in  and  by  the  execution  of  the  award  ?  Our  opinion  on 
this  question,  is,  that  there  was  no  such  evidence. 
From  the  words  of  the  act,  the  division  and  allotments 
are  to  be  final,  and  conclusive,  when  contained  in  an 
award  or  instrument  In  writing.  From  the  natute  of 
the  subject,  tttfd  (rem  Constant  practice  nndet  the  inclo- 
sure  acts,  the  allotments  must  be  in  writing.  It  was  in- 
cumbent on  the  Defendaitt  to  prove,  that  the  division 
aild  allotments  were  made  at  an  earlier  period,  than  by 
the  award.  The  proceedihgs  of  the  commi^onen 
would  have  been  the  legal  evidence  of  this  &ct  It  «ras 
stated  in  the  case,  that  there  Were  such  proceedings,  atA 
that  they  were  left  in  the  custody  of  one  of  the  commb- 
sioners,  who  is  since  dead ;  ffaatth^  were  not  produced 
by  the  Defendant,  noi*  was  any  evidence  giveft  of  any 
search^  or  enquiry,  at  the  house,  or  among  the  papers  of 
sudi  commissioMr^  before  or  since  his  death,  tior  waS 
any  proof  given  of  thef  Minutes  being  destroyed.  We 
think,  that  the  Defendant  appears  not  to  have"  had  any 
^ound  whatever,  fbr  being  let  in  to  give  the  cfvidence^ 
by  which  he  proposed  to  prove,  that  the  division  and 
allotment  were  made  at  an  earlier  period,  or  at  any  other 
p^od  than  by  the  award.  We  think,  that  no  paft  of 
the  evidence  ofiered  for  this  purpose,  was  admissible ;  an^ 
therefore,  it  is  not  material  to  observe  on  the  dfedC  it 
ought  to  have  had,  if  it  had  been  admissible.  The  judg- 
ment of  the  Court,  therefore^  is,  on  the  whole  case^  ibf 
the  PlfflMSff. 

Judgment  for  the  Flaintifi*  accordingly* 


1819. 


BSIISTT  V.  COBtBR.  ^<»«*  ^9. 


^RESPASS.    First,  count  for  breaWng  and  entering  Trespaw:  four 

Plaimiff*8  close,  covered  with  water,  aild  carrying  ^^"J^'J*^ 

aWAy  his  fish  there  fomid.     Second,  for  breaking  and  Plaintiff's  cloie 

entering  Fl&intiff's  several  fishery,  fishing  there,    and  covered  with 

carrying  away  his  fish.      Third,   for  fishing  in  the  foheryand 

Plaintiff's  free  fishery,   and  carrying  away  his    fish,  frccfialieiy, 

Fourth,  for  catchteg  and  carrying  away  PlaintifTs  fish,  ^^^^^^f 

Pleas,  first,  not  guilty.     Issue  thereon.     Second,  that  tiff's  fishes. 

th6  faking  of  fish  in  the  first  and  last  counts  mentioned  ^^  first,  not 

ar6  the  same  taking;  that  the  close  covered  with  water  ^h^j  the  close  * 

in  the  first  count  mentioned  is  the  close  of  one  fPi  A. ;  belongs  to 


/T.  -rf.,  De- 


maCs. 


and  that  Defendant  fished  as  his  servant.    Third,  that  ^^j\^\>, 

the  several  fishery  in  the  second  count  mentioned  is  the  ter ;  third  and 

several  fishery  of  W.  A.,  and  that  Defendant  fished  there  fourth,  that  the 

as  his  servant.     Fourth,  that  the  free  fishery  in  the  f^w  fishery  be- 

thfrd  count  mentioned  is  the  free  fishery  of  W.  A.,  and  long  to  fT.  A. 

Aat  Defendant  fished  there  as  his  servant.    Jteptkatiori.  nicnt,^dne 

On  the  second  plea,  new  assignment,  setting  out  the  out  abuttals  of 

abuttals  of  PlaintiflTs  close  covered  with   water,   and  ^j^^^^^ 

,^„^  dose,  and  re- 

specifying  the  ^xact  ^t  of  the  Defendant's  trespass,   plication  tra- 

On  the  third,  traversing  the  Defendant's  several  fisliery.  versing  ;r. -/^/s 
Issue  thereon.     On    the    fourth,    traversing  his  free  figjjgry.    Pleas 

to  new  assign- 
ment: first, 
iMt  gttiky*;  second,  that  lofnu  MWly  ttsi|Asd  is  the  clbse  o£  fF.A;  third,  that 
PTm  A.  has  common  of  fishery  over  the  locus  newly  assigned. 

The  issue  tm  the  comitfon  of  fi<Aery  \^as  fbrnid  fbf  the  DefVyldant ;  as,  also,  that 
psbrt  vf  the  fint  issue  triikk  itlatsd  to  the  seco«d,  third,  and  fourth  counts  of  the 
declaration.  The  other  issues  were  ail  found  for  the  Plaintiff  with  i  j.  damages,  and 
40i.  costs  on  the  first  count. 

The  Cowt  €»nfinti«i  HM  ttxatbn  of  liie  preHMobry,  %iid'  had  allowed  the 
Defendant  geneial  costo  ia  tha  canst  oa  the  iisiita  fbiiad  for  the  Defendant,  and 
the  Plaintitf  die  coats  of  the  issues  found  for  the  Plaintiff. 

fishery* 
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fishery.  Issue  thereon.  Pleas  to  new  assignment,  first, 
not  guilty.  Issue  thereon.  Second,  that  the  locus  newly 
assigned  is  the  close  of  W.  A.9  and  that  Defendant  fished 
there  as  his  servant.  Third,  claiming  a  common  of 
fishery  for  fV.  A»y  snd  all  whose  estate  he  has,  over  that 
part  of  the  close  in  the  new  assignment  mentioned,  in 
which  the  trespass  is  alleged  to  have  been  committed, 
and  that  Defendant  fished  there  as  servant  of  JV.  A. 
and  by  his  command.  Beplicatian  to  the  second  plea 
to  new  assignment,  traversing  that  the  locus  newly  ^ 
assigned  is  the  close  of  W.  A.  Issue  thereon.  To  the 
third  plea  to  new  assignment,  traversing  fV.  AJs  allied 
common  of  fishery  over  the  locus  newly  assigned.  Issue 
thereon. 

Postea.  As  to  so  much  of  the  issue  first  joined, 
as  relates  to  the  trespasses  in  the  first  count  of  the  de- 
claration mentioned,  Defendant  guilty,  damages  U., 
costs  40s.;  as  to  the  residue  of  the  premises  in  the  first 
issue,  as  to  the  2d,  3d,  and  4th  counts  of  the  declaration. 
Defendant  not  guilty ;  as  to  the  issue  secondly  joined, 
that  the  several  fishery,  in  the  second  count  of  the  de^ 
daration  mentioned,  is  the  several  fishery  of  the  Plain- 
tiff, and  not  the  several  fishery  of  ^  ^. ;  as  to  the  issue 
thirdly  joined,  that  the  free  fishery  in  the  third  count 
of  the  declaration  mentioned  is  the  free  fishery  of  the 
Plaintiff,  and  not  the  firee  fishery  of  ffC  ^. ;  as  to  the 
issue  fourthly  joined,  as  to  the  trespasses  by  the  Plain- 
tiff newly  assigned,  Defendant  guilty ;  as  to  the  issue 
fifthly  joined,  that  the  close  in  the  second  plea  to  the 
new  assignment  mentioned,  is  not,  nor  at  the  several 
times  when,  &c.  was  the  close  of  ^  ^. ;  as  to*  the  issue 
sixthly  joined,  that  W.  A»  and  those  whose  estate  he 
hath,  from  time  immemorial  have  had,  and  W.  A,  still 
of  right  ought  to  have  a  common  of  fishery  in  the  close, 
in  the  last  plea  to  the  new  assignment  mentioned,  and 
ought  by  themselves  and  their  servants  of  right  to  catch 

and. 
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and  carry  away  fish  at  all  times  of  the  year,  as  belonging 
to  the  land. 

The  prothonotary,  oh  tasdng  costs,  allowed  the  Plain- 
tiff on  the  issues  found  for  him,  the  costs  of  those  issues ; 
and  the  Defendant,  general  costs  in  the  cause  on  the 
issues  found  for  the  Defendant.  He  did  this  on  the 
authority  of  Vivian  v.  Blake  (a). 
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Ijens  Serjt  upon  a  former  day  obtained  a  rule  nisi 
for  the  prothonotory,  to  review  his  taxation  of  the  De- 
fendant's costs,  and  to  tax  costs  for  the  Plaintiff.  He 
cited  Trotman  v.  Holder  (6). 

PeU  Serjt,  in  shewing  cause  against  the  rule,  had 
proceeded  to  the  end  of  his  statement  of  the  plead- 
ings, when  Lens^  finding  that  Vivian  v.  Elake  had  not 
been  adverted  to  in  Trotman  v.  Holder^  and  that  the 
inclination  of  the  Court  was  now  against  him,  with- 
drew his  motion,  and  his  rule  was  discharged  without 
costs,  {c) 

{a)  zx  Bajt*  %6%m  ikf,  for  the  Flaindtfon  that  new 

\h)  Antey  %%%•   .  usignmeBt,   as  in   THtnum  r. 

\e)  In  Vivian  y.  Blake  there  HoUerMndBetuttw.CksUr. 
was  no  new  assignmenti  and  ver- 
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JV0V.  a9.  BREAcif,  Demandant ;    Hewitt,  Tenant ; 

Brierly,  Vouched. 

The  Court  will  T  N  this  recovery  the  wife  had  been  examined  separately 

not  entertain  ^  ^  Yict  consent,  by  a  commissioner  in  the  country, 

motions  on  the  .  n 

subject  of  fines  but  no  affidavit  of  that  fact  was  filed  when  the  other 

and  recoveries   proceedincTS  were  had. 

the  last  day  of  ^    .  ** 

term. 

The  affida-        Toddy  Serjt.  moved  that  an  affidavit  of  the  separate 

^^°rf  ^fert'  ^^°*"^*^®^  having  then  taken  place,  might  now  be 
covert  ought      filed, 
not  to  be  st- 

^"**"  Sed  per  Curiam.  .  The  affidavit  ought  never  to  be 

separate,  and  the  Court  will  not  entertain  motions 
on  the  sul:gect  of  fines  and  recoveries  the  last  day 
of  term;  nor  is  the  rule  confined  to  amendments. 
The  inconmnience  of  entertaining  motions  in  such 
matters,  appears  strongly  in  the  present  case,  where  a 
serious  matter  is  moved  on  loose  information,  the  accu- 
racy of  which  might  have  been  enquired  into  if  the 
parties  had  come  in  time. 

Taddy  took  nothing  by  his  motion. 
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REGULA  GENERALIS. 

It  is  ordered,  that  from  and  after  Thursday,  the 
1 1th  day  of  Nov.  instant,  every  notice  for  justifying  bail 
in  person  shall  be  served  before  eleven  o'clock  in  the 
forenoon  of  the  day  on  which,  according  to  the  present 
practice,  such  notice  ought  to  be  served ;  except  where 
an  order  of  the  Court  for  further  time  shall  have  been 
obtained,  in  which  case,  it  shall  be  sufficient  to  serve  the 
notice  before  three  o'clock  in  the  afternoon  of  the  day, 
on  which  such  order  shall  be  granted ;  and  in  all  the 
cases  aforesaid,  the  affidavit  of  service  shall  specify  the 
time  of  day,  at  which  suck  notice  shall  have  been  served. 

November  6. 

R.  Dallas. 
J.  A.  Park. 

J.  BURROUGH. 
J.  RiCHARDSOK. 
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ARGUED  AND  DETERMINED  1820. 

IN  TBB 

Court  of  COMMON  PLEAS, 

AMD 

OTHER  COURTS, 


IN 


Hilary  Term^ 


Iff  the  Sixtieth  Year  of  the  Reign  of  Oeoii6£  III,  and 
First  of  George  IV. 


MEMORANDA. 

IN  this  term,  on  the  29th  of  January^  at  half  an  hour 
past  eight  o'clock,  p.  m.  died  His  Majesty  King  George 
the  Third  in  the  eighty-second  year  of  his  age,  after  a 
reign  of  fifty-nine  years,  three  months,  and  four  days. 
His  late  Majesty  was  succeeded  by  His  present  Majesty 
King  George  the  Fourth,  who,  on  Motiday  the  SIst  Ji- 
nuary^  was  proclaimed  King  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  with  the  usual  solemnities. 

The  Lord  Chief  Justice  and  the  other  three  Judges  of 
the  Court  of  Common  Pleas,  on  the  1st  oi  February 
following,  (the  first  day  of  their  meeting  in  that  court 
after  the  death  of  His  late  Majesty,)  took  tlie  oaths  of 
allegiance  to  His  Majesty  King  George  the  Fourth,  tCH 
gether  with  the  oaths  of  supremacy  and  abjuration,  and 
made  the  declaration  against  transubstantiation ;  and. 

On  the  3d  of  February  His  Majesty's  Serjeants^  toge- 
ther with  Mr.  Serjeant  Heywood  and  Mr.  Serjeant  Mat^ 

^  VoL.1.  .     Kk  dua, 
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1 820.  dallf  (the  former/genUtm^  a9  one  of  die  Chief  Justices, 
and  the  latter  as  one  of  the  Justices  for  the^Cireat  Ses- 
sions of  WkleSf)  took  the  atttnc  oatbs^  and  made  the  same 

declaration. 

.The  fidlowing  gentlemen  who  had  received  patents  of 
pfreCedeticy  in  the  last  reign,  viz.  John  Fonblafiquef  Esq.? 
Thomas  Jervis^  Esq.,  Charies  WethereU^  Esq.,  and  JBo- 
bert  Matthew  Casberd,  Esq.,  on  the  1st  February,  took 
their  seats  without  the  bar,  their  p£ltents  having  ex- 
pired on  the  demise  of  His  late  Majesty. 

Shortly  after  the  end  of  the  term,  new  patents  of 
precedency  were  received  by  John  Fonblanque,  Esq., 
Thomas  Jervis,  Esq.,  and  Charles  WethereU,  Esq. ;  and 
Bjobert  Matthew  Casberd,  Esq.  was  appointed  one  of  His 
Majesty's  Counsel.  The  gentlemen  last  above  named 
took  their  seats  withia  the  bar  accordingly. 

In  this  term^  Thomas  Pealce,  of  LificoMs  Inn, 'Rsq,^ 
barrister  at  law,  was  called  to  the  degree  of  Serjeant, 
and  gave  rings  with  the  mottp  ''  JEqtid  LegeJ* 

A  few  days  after  the  end  of  this  term,  at  his  house 
in  Russell  Square,  died  that  eminent  and  acute  lawyer, 
Sir  Vicary  Gibbsy  Knight,  late  Chief  Justice  of  this 
Court. 


January  99.        ChAULES  MoRGAN   and   ELIZABETH  MoRGAN, 

Conusees. 

The  Court  re-    H^ADD  iT  Serjt.  moved  that  this  fine  might  pass.    The 
fine whwdie  objection  was,  that  the  affidavit  sworn  before  the 

affidavit,  taken  commissioner  at  Archangel  in  Russia  was  upon  paper 

before  a  com-   insteacl  of  parchment. 

missioner  .  ^ 

abn»d9  was  wniltt6&.0B  paper.  f 

Both 
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Both  sidefl  of  the  paper  bong  written  upon)  so  that       18£0. 

it  was  impossible  to  preserve  the  a£BdaYit  in  a  legible  mq^J 

state  bj  pasting  it  on  parchment,  Conusee. 

The  Court  refused  the  application,  and  Toddy  took 
nothing  by  his  motion. 


(IN  TH£  HALL  OF  SERJEANTS'  INN (4) 

The  King  v.  Frances  Clark.  January  zi. 

AT  the  Devon  Summer  assizes,  1819,  the  prisoner  was  piea,  that  pri- 

indicted    "  for  that  she,   contriving,  one  George  ^°°"^^^ 

Lakeman,  with  oil  of  vitriol,  feloniously,  &c  to  kill  and  j^  indictment 

murder,  upon,   &c.  at,  &c.  in  and  upon  the  said  G.  for  murdering 

Z/.,  a  base  born  infant  male  child  of  tender  age,  did  ^;;^/^,I.  ^ 

make  an  assault,  and  did  then  and  there  feloniously,  &c.  certain  deadly 

give  and  administer  to  the  said  G.  L.,  a  large  quantity  ^^?,"^^'  ^?  ?('» 

oil  of  vitriol^  and  did  then  and  there  feloniously,  &c.  and  by  forcing 

force  and  compel  the  said  G,  L,  to  take  into  his  mouth  the  child  to 

and  throat  a  large  quantity  of  the  said  oil  ofvitriol^  (she,  ^\^aUow 

the  said  F.  C.  then  and  there  well  knowing,  that  the  down^  a  laige 

said  oil  of  vitriol,  so  by  her  then  and  there  feloniously  q^f  %o^thc 

said  oil  of  vi« 
administered  to  the  said  G,  i.  as  aforesaid,  would  occa-  triol,  knowing 

sion  the  death  of  the  said  G.  i,)  and  that  the  said  G.  L.  it  to  be  a  dead- 

]y  poison, 
whereby  the  child  became  sick  and  distempered  in  his  body,  and  by  that  sickness  lan« 
guished  and  died :  Held,  a  good  bar  to  au  indictment  (ist  count),  for  murdering 
the  same  child  by  admlnUtering  a  large  quantity  rf  cil  of'vitriok  and  forcing  the 
child  to  take  into  b'u  mouth  and  throat  a  large  quantity  of  the  said  oil  of  vitriol, 
knowing  that  the  said  oil  of 'vitriol  would  occasion  the  death  of  the  child,  whereby  he 
became  dijordered  in  his  mouth  and  tbroatt  and  by  the  disorder,  choking,  suffocating^ 
and  strangling^  occasioned  thereby,  languished  and  died  ;  (ad  count)  for  murdering 
the  child  by  administering  a  certain  acid  called  oil  of  vitriol,  and  forcing  the  child  to 
take  a  large  quantity  of  the  said  acid  into  his  mouth  and  tiiroaf,  by  means  whereof  he 
became  disordered  in  his  mouth  and  throat,  and  incapable  of  swallowing  his  foodf 
and  died  of  the  inflammation,  injury,  and  disorder ^  occasioned  thereby. 

(a)  Before  eleyen  Judges,  Wood^  Baron,  absent. 

Kk2  after- 
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afterwards,  8cc.  by  the  said  force  and  compulsion  of  the 
said  F.  C.  did  fake  into  his  mouth  and  throat  a  large 
quantity  of  the  said  oil  of  vitriol,  so  then  and  there  fdo- 
niously,  8cc.  given  and  administered  to  him  by  the  said 

F.  C.  as  aforesaid,  by  means  whereof  the  said  G.  L. 
then  and  there  became  disordered  in  his  mouth  and  throaty 
and  that  the  said  G.  L.  by  the  oil  of  vitriol  aforesaid, 
so  by  him  taken  as  aforesaid,  and  by  the  disorder^  chok- 
ingj  suffocating^  and  strangling  occasioned  thereby  from, 
&C.  until,  &c.  did  languish,  &c.  and  that  afterwards  the 
said  G.  L.  of  the  said  oil  of  vitriol  and  of  the  disorder, 
choking,  suffocating,  and  strangling  occasioned  therdy, 
did  die,  &c.;  and  so  the  jurors  say,  that  the  said  JFl  C, 
him,  the  said  G.  L*,  in  manner  and  by  the  means  aforesaid, 
feloniously,  &c.  did  kill  and  murder,  against  the  peace, 
&c."  Second  count,  that  JP.  C,  intending  to  kill  and 
murder  the  said  G.  Zr.  with  a  certain  add  called  oil  of 
vitriol,  did  give  and  administer  to,  and  force  and  com- 
pel the  said  G.  L,  to  take  into  his  mouth  and  throat  a 
large  quantity  of  the  said  acid  called  oil  of  vitriol;  that 
the  said  G.  Z.,  by  the  force  and  compulsion  of  the  said 
F*  C,  did  take  into  his  mouth  and  throat  a  large;  quantity 
of  the  said  acid  called  oil  of  vitriol,  by  means  whereof 

G.  L»  became  injured  and  disordered  in  his  mouth  and 
throat,  and  incapable  of  swallowing  his  food,  and  that 
the  child  died  of  the  inflammation,  iryury,  and  disorda* 
occasioned  thereby,"  To  this  indictment  die  prisoner 
pleaded  autrefois  acquit,  and  in  her  plea  set  out  the  for- 
mer indictment,  on  which  she  had  been  tried  and  ac- 
quitted before  Burrough  J.  at  the  Devon  Summer  assizes, 
1818.  That  indictment  alleged  "  that  F.  C,  wickedly 
contriving,  8:c.  one  G.  L.  with  poison,  feloniously,  &c. 
to  poison,  kill,  and  murder,  on,  &c.  at,  &c.  in  and  upon 
the  said  G.  L.,  a  base  bom  infEmt  male  child  of  tender 
age,  to  wit,  &c.  feloniously,  &c.  did  make  an  assault, 

and 
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and  did  then  and  there  feloniously^  &c.  give  and  admi^  ^  IStO. 
nisio'  to  the  said  G.  L.  a  hrge  quantify  of  a  certain 
deadbf  poison^  to  wit,  oU  of  vOricly  and  did  then  and 
there  feloniously,  &c.  force  and  compel  the  said  G.  In 
to  take^  drinkj  and  sfwaUow  damn  a  large  quantity  of  the 
said  oil  of  vitriol,  (she,  the  said  JF*.  C  then  and  there 
well  knowing  the  said  oil  of  vitriol  to  be  deadly  poison,) 
and  that  the  said  G.  JL^  afterwards,  by  the  said  force  and 
compulsion  of  the  said  F.  C.  did  take^  dritJcj  and  maUcm 
downy  a  large  quantity  of  the  said  oil  of  vitriol,  so  then  and 
there  feloniously,  &c»  given  and  administered  to  him  by 
the  said  F.  C^  by  means  whereof  the  said  G.  L.  then  and 
there  became  sick  and  distempered  in  his  body,  and  that 
the  said  G.  L.  by  the  poison  aforesaid  so  by  him  takenj 
drank,  and  swaUoioed  doom  as  aforesaid,  and  of  the  sick- 
ness occasioned  thereby,  from,  &c.  until,  &c.  did  lan- 
guish, &c.  on  which,  &c.  at,  &c.  in,  &c.  the  said  G.  L* 
of  the  poison  aforesaid,  and  of  the  sickness  and  distemper 
occasioned  thereby  did  die ;  and  so  the  jurors  say,  that 
the  said  F.  C,  him,  the  said  G.  Z.^  in  manner  and  by 
means  aforesaid,  feloniously,  &c.  did  poison,  kill,  ao4 
murder,  against  the  peaces  &c. 
Demurrer  and  joinder  in  demurrer. 

Sehoyn,  in  support  of  the  demurrer, .  having  waived 
any  objection  to  the  form  of  the  plea,  on  the  ground  that 
the  Court  would,  in  a  case  like  the  present,  permit  the 
prisoner  to  amend,  if  such  objection  should  appear  to  be 
well-founded,  addressed  himself  to  the  merits  as  follows. 
There  is  a  material  difference  between  the  facts  stated  in 
the  former  indictment,  on  which  the  prisoner  was  ac- 
quitted, and  those  set  forth  in  the  present  indictment ;  if 
so,  the  acquittal  on  the  former  prosecution  is  no  bar  to 
this.  The  nature  of  the  plea  of  oiUrefois  acquit  is  well 
explained  by  Hawkins :  "  The  plea  of  autrefois  acquit  is 
grounded  on  this  maxim,  that  a  man  shtill  not  be 
Kk  3  brought 
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1890.'  brought  into  danger  of  his  life  for  one  and  the  same  of- 
ftnce  more  than  once.  From  whence  it  is  generally 
taken  b^  all  the  books,  as  an  undoubted  eonseqaencei 
that,  where  a  man  is  once  found  not  guilty  on  an  indict- 
ment or  appeal  free  from  error  and  well  commeneed 
before  any  Court  which  hath  jurisdiction  of  the  cause, 
he  may,  by  the  common  law,  in  all  cases  whatsoever, 
plead  such  acquittal  in  bar  of  any  subsequent  indictment 
or  appeal  for  the  same  crime"  {a).  The  inference  to  be 
drawnfrom  this  passage,  and  from  Vandercombt^d  Abioifs 
case  (£),  is  this,  that  a  former  acquittal  is  no  bar  to  a 
subsequent  prosecution,  unless  the  defendant  might  have 
been  convicted  on  the  first  indictment  by  proof  of  the 
feots  contained  in  the  second.  Now,  here,  the  Defend- 
ant could  not  have  been  convicted  on  the  first  indict- 
ment by  proof  of  the  facts  contained  in  the  second ;  for 
the  first  indictment  charges,  that  the  prisoner  corapelled 
the  child  to  drink  and  saaMofO)  dawn  a  large  quantity  of 
oil  of  vitriol,  that  the  child  did  take,  drink,  and  swaUow 
defim  the  said  oil  of  vitriol,  and  th^t  the  child,  by  the 
poison  so  drank  and  swallowed  down,  and  of  the  sick- 
ness occasioned  thereby,  did  die.  To  sustain  this  in- 
dictment, it  was  essentially  necessary  to  shew  that  the 
poison  wias  swallowed  doom  by  the  infant:  merely  to 
prove  that  the  prisoner  compelled  the  child  to  t0ke  into 
ifs  mouth  and  throat  a  quantity  of  oil  of  vitriol,  that  the 
child  did  take  it  in  bis  mouth  and  throat,  and  that  by 
the  poison  so  taken,  and  by  sufibcation  occasioned  there- 
by, the  child  died,  would  not  have  sustained  Ute  former 
indictment  The  modes  of  death  are  essentially  differ- 
ent :  the  one  indictment  states  a  death  by  poison  taken 
down  into  the  stomach;  the  other  states  a  death  by 
suffocation. 

{a)  4  Hank.  c.  zs»  J- 1-    7*^     Burglary^  c.  15.  j.  $9.  4th  edit. 

{h)  %  Emt9  P.C.  549.   tit, 

lajtrtwethcTj 
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MereaoHheTy  in  support  of  the  plea.  The  pka  of  1880^ 
autrefois  acquit  is  not  confined  to  cases  only,  where  the 
second  indictment  is  in  the  same  form  as  the  first,  but 
extends  to  cases,  where  the  ofience  charged  is  in  truth  QtAJUu 
and  substance  the  same,  Bejp  v.  MmdeH  (a) ;  so,  1  Strn^ 
kie{b).  Now,  here,  the  same  ofience  in  substance  is 
charged  in  both  indictments,  and  a  verdiet  of  guilty^ 
and  judgment,  might  have  passed  on  the  first  in-> 
dictment,  upon  proof  of  the  faets  charged  in  the 
second.  For,  it  is  not  necessary  that  eveiy  fact 
should  be  proved  exactly  as  laid  in  the  indictment* 
Thus,  as  to  the  weapon  with  which  death  is  cauaed* 
it  is  said  in  Maakallq^s  case  (c),  that  *^  if  a  man  is 
indicted,  that  he,  with  a  dagger,  gave  another  a  watt 
tal  wound,  upon  which  he  died;  and  in  evdence  it 
is  proved  that  he  gave  the  wound  with  a  sword,  rft* 
pier,  staff' {d)f  or  bill ;  in  that  case  the  ofiender  ought  to 
be  found  guilty ;  &x  the  substance  of  the  matter  is,  that 
the  party  indicted  has  given  him  a  mortal  woundi  where- 
of  he  died,  and  the  circumstance  of  the  manner  of  the 
weapon  is  not  material."  This,  coupled  with  Lord 
Hal^s  opinicm  (tf),  and  the  case  ofBex  v.  Jackson  and 
Others  {/)  shews,  that  the  kind  of  weapon,  the  means  of 
death,  the  manner  and  place  of  the  hurt,  and  the  mode 
in  which  they  operate,  though  precisely  alleged,  are  not 
required  to  be  precisely  proved.  And  so,  with  regard  to 
poisons,  if  one  kind  of  poison  is  averred,  evidence  that  a 
poison  other  than  that  averred  has  been  administered 
will  maintain  the  indictment  (^).     So,  also,  it  is  not 

^Bojh  437.  (/)  HcKwelfsSu  Tr.  vol.  18. 

Crim.  Plead.  304.  p.  1075.     5.  C.  Bargr.  SU  Tr. 

9  ^Rfp*  67.  vol.  9* 
(/)  Batons    in    the    frencb         (g)  %  HaUy  185.     Donellan\ 

edition.  case.      Wejton*%  case.      3  Isst* 

{e)  %Hale,  186.  13S* 

K  k  4  neces- 
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l620»  necessaty  diat  time  (a)  or  place  (6)  should  be  proved 
eataetly  as  averred ;  nor  the  name  (c)  of  the  person  in- 
jured, nor  the  person  himself  {d)j  nor  the  person  injur- 
ing {e).  So^  if  the  second  indictment  be  treated  as  a 
special  verdict  taken  under  the  first,  it  would  be  su£S- 
cient  for  judgment  to  pass  upon  it,  notwithstanding  any 
variance  immaterial  to  the  essence  of  the  offence  (/), 
Thus,  a  variance  as  to  circumstance  hurts  not  the  ver- 
dict {g).  It  is  sufficient,  if  the  verdict  substantially  find 
such  facts  as  amount  in  law  to  the  offence  charged, 
though  the  precise  and  technical  words  of  the  indict- 
ment are  not  used  (A).  Now,  the  variances  in  the  pre- 
sent case  are  three:  first,  in  the  description  of  the 
poison ;  and  this  makes  no  difference  if  the  poison  be  in 
fact  the  same*  In  both  the  counts  of  the  first  india- 
ment  the  poison  is  stated  to  be  oil  of  vitriol :  so  it  is  in 
the  first  count  of  the  second  indictment  In  the  second 
count  of  the  second  indictment  it  is  stated  to  be  ^^  a  cer- 
tain acid,  called  oil  of  vitriol."  There  can  be  no  doubt 
that  oil  of  vitriol  (sulphuric  acid)  is  poison.  It  is  so 
classed,  together  with  the  other  mineral  acids,  &c.  by 
Hr.Itees  (i).  So,  also,  by  Dr.  Male  {k) ;  and  its  operation 
as  a  caustic  makes  no  difference,  for  Lord  Coke  ranks 
amongst  poisons  lapis  causticusj  mercury  sublimate,  and 
arsenic  (/)•  Also  aquafortis  {m).  These  poisons  would 
all  operate  like  oil   of  vitriol,    when  taken   into  the 


(tf)  Rsx  y.  Johnson^  3  Af •  Ctf  (/)  Plvw*  loi. 

5.   54S.      Verba    Lord    Ellen-  (^)  Mackallej\  cafe,  9  Rep^ 

borough   C.  J>       %  Hale,    244*  67. 

»/«j/.  318.     Foster,^.     ^  ^f^^'  (h)  Rex  v,  Da<ivjont  Str.i^. 

»30.     iJfa/^f,  Z79.  (i)    Enejclop^diat    toK    18. 

{b)  a  Hale^  »45»  tJt.  Pohon, 

{e)  %  HaUf   181.       3  Dferf  (k)  Juridical  Medicine,  XOI. 

a85.«.  (/)   1  Jnjt.  5a. 

(d)  Saunders    ^    Archer* s  (w)  3  ImU  X35. 
c»sc,  Pio«w.  473. 

(e)  Mackalleffi  ca>e.  9  Rep. 
67. 

stcmachi 
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stomach,  -  by  their  primary  chemioal  actiion  on  that       1600. 
organ  (a).    The  second  variance  is  in  the  description 

.  of  the  manner^  in  .which  the  p(Msen  was  admii^stered. 
In  the  first  indictment' the  words  ar^  <^  Take,  drink, 
and  swallow  down;*'  in  the  secopd  the  words  are, 
<^  Take  into  his  mouth  and  throat"  These  are  in  effect 
the  same;  for  a  healthy  subject  cannot,  as  stated  by 
Dr.Reesy  avoid  swallowing  whatever  has  entered  the 

fauces  (b).  But,  <^  taking  into  the  mouth  and  throat'' 
would,  at  all  events,  when  proved,  have  been  susffidept 
to  have  supported  the  first  indictment :  for,  it  is  not  ne- 
cessary to  prove  all  three  acts,  viz.  takings  drinking,  and 
swallowing  down;  for  the  allegation  is  divisible,  and 
proof  of  any  one  is  sufficient  (c) ;  as  is  every  day's  pieac^ 
tice  in  larceny :  and  Lord  EUenborough^  in  Bex  v,  Munr 
son  {d\  (the  indictment  in  that  case  was  for  stealing  nine 
bank  notes,)  said,  ^^  If  only  one  bank  note  of  the  vatue  of 
12.  had  been  proved,  it  would  have  been  sufficient-  to 
support  the  charge."  The  third  variance  is  in  the  mode 
in  which  the  poison  is  stated  to  have  operated.  But. the 
injury  and  disorder  in  the  mouth  and  throat  would  have 
been  evidence  of  the  sickness  and  distemper  <^  body 
charged  in  the  first  indictment ;  and  the  incapacity  of 
swallowing  food,  choking,  suffixaling,  and  stranj^gl 
are  all  effect's  of  the  same  cause^  and  proof  of  the  same 
averment.  And  this  is  not  necessary  to  be  averred  at 
all  or  proved.  The  manner  and  the  means  of  death  ak'e 
only  necessary  to  be  alleged,  as,  by  wound,  or  poison, 
and  by  what  wound,  and  what  poison;  but  not  in  what 
mode  these  causes  operated  or  produced  death:  other- 


{a)  Rees'j  EHcjclopadiot  tit.  case.      Str.  X9.  J)awJon\  case. 

Poijonf  J.  3>  *^ Mineral  Pouoftj"  3  /«//.  49.    Weston*^  case.      4 

(b)  Ibid,   vol  a.   tit.  Deglu"  Rep.  41!  Walker*s  case. 
iition,  (d)  $  M.&S.  $4^. 

(f)  Buhtrode^  87.  Morgan\ 

wise 


410  OASES  nr  HILARY  TEAM 

ISfO;  .wi^e  it  miist  be  riiewn  whether  the  wound  prodoeed- 
immediate  death  by  striking  a  vital  par^  by  loss  of 
blood,  or  by  mortification  s  but  this  is  never  done,  and, 
if  permitted,  would  lend  to  endless  subtleties.  If  it  be 
said  that  the  kind  of  death  is  different,  and  that  chok- 
ing, suflfocating,  and  strangling,  are  different  from 
poisoning,  the  doctrine  will  be  admitted  that  a  difierent 
hind  of  death,  or  cause  of  death,  cannot  be  proved :  but 
the  kind  of  death  is  not  diffbrent  where  death  is  pro- 
duced by  the  same  cause.  Choking,  suffocating,  and 
strangling,  might  form  difibrent  kinds  of  death,  when 
produced  by  other  causes,  as  choking  and  suflboating, 
where  produced  by  direct  and  immediate  force,  acting 
meehlmically  on  the  throat.  And  so,  strangling,  the 
ordinary  (a)  and  legal  (b)  acceptation  of  which  is  a 
death  occasioned  by  external  mechanical  pressure  on 
the  throat.  It  is  also  to  be  observed,  that  the  inten- 
tion, as  laid  in  the  first  indictment,  is  an  Intention  to 
p(Hson,  kill,  and  murder ;  in  the  second  indictment  the 
word  poison  is  omitted.  This  word,  poison,  is  either 
material  or  immaterial ;  if  it  be  material,  (and  poison- 
ing is  made  felony  by  1  Edw.  0.  c,  12.,  and  is  said  not 
to  be  within  Bracion's  definition  of  murder  (^),)  the 
second  indictment  is  bad :  if  it  be  immaterial,  then, 
notwithstanding  the  difierence  in  this  respect  between 
the  two  indictments,  the  crime  alleged  in  each  is  the 
same  in  substance;  and  those  fiicts,  therefore,  which 
appear  on  the  face  of  the  second  indictment,  would  have 

(a)    Zr^myyeiKw*   Strangulot  in  4  Bdvj.  Z.  J.  %.    wlikbi    di- 

torqueof  stringo,     Hederici  Lexi^  recting  of  what  things  a  coroner 

con,  shall  inquire,  specifies  ^  persons 

(k)  See   Tnmame%  6.    Max  dnywned,    or  strangled    by  the 

T*  Green  and   Others,     Indict-  sign  of  a  cord  tied  strait  about 

xnent  for  strangling  Sir  Edmund  the  neck.'' 

Burj   Godfrey   with   a    pocket-  (#)    Kelynge%    X15.      ilCcRtft 

handkerchief.      See,  also,   a  le-  gridge\  case* 


gislative  application  of  the  word^ 


sup- 
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supported  the-  first,  and  migKt  iJl  have  been  given  in        iftRK 
evidence  under  it.     If  so,  the  prisoner  has  been  once 
in  jeopardy,  and  so  is  ep titled  to  the  judgment,  pf  tl^ 
Court  on  this  plea,  and  to  be  discharged. 

SelTvyn,  in  reply,,  contended,  that  if  the  second  ior 
dictment  was  ill,  the  former  was  ill  also ;  and,  if  so,  the 
prisoner  had  not  been  legttimo  modo  acqmetatus.  If  in 
an  indictment  one  thing  may  be  laid  and  another  roved, 
without  restriction,  all  certainty  would  be  at  an  end, 
and  a  door  to  the  greatest  latitude  be  opened.  The 
death,  here,  was  by  suffocation  by  oil  of  vitriol;  non 
constat  that  it  was  by  poison.  Poisons  do  nqt,  neces- 
sarily, kill ;  they  are  bebome  part  of  the  m(iterta  niedifa  / 
and  a  case  might  be  supposed,  of  a  child  at  the  breast 
taking  oil  of  vitriol  Into  this  stomachy  in  which  cas^  the 
milk  would  neutralize  the  vitriol,  though  th^  child 
might  be  sufibcated  by  the  oil  remaining  in  the  foucez* 
The  act  of  compelling  the  child  to  *'  swallow  down" 
the  vitriol  was  the  only  charge  in  the  first  indict- 
ment, for  the  word  "  take"  must  be  construed  by  it« 
associates,  — r  noscitur  a  soctis.  The  words,  with  which  it  is 
associated,  are,  **  drink  and  swallow  down ;"  and  it 
must  mean  taken  into  the  stomach,  not  into  the  mouth 
and  throat.  The  substance  of  the  charge  is  essentially 
different,  and  so  the  first  acquittal  is  no  bar  to  thb  second 
indictment 

No  judgment  was  ever  pronounced  in  this  case ;  but 
the  eleven  Judges,  who  were  present,  unanimously  over- 
ruled the  demurrer,  and 

Allowed  the  prisoner's  plea,  {a) 


(4)  The  Reporters  are  in-     their  Lprdshipsi  who  was  pRscat, 
debted  to  th^  kindness  of  one  of    for  this  infonnation. 
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1880. 
^■■■y^  Bebnky  v.  Vtneh. 

Feinuuys* 

Thetranifcrof  »TnHIS  was  a  case  sent  by  the  Lord  Chancellor  for  the 
Dcrtv  ander  opinion  of  this  Court,  by  order,  dated  ISth  Nooem^ 

circumstancci  ber^  1819.  The  case  differed  from  that  of  Bemey  v. 
"'todiT^^  Dewwofi  (a)  in  the  following  particulars;  first,  in  making 
case  of  Bfn;f;  ^^  mention  whatever  of  Boehm^s  personal  property; 
T.  Davuoth  is  secondly,  in  omitting  to  state,  that  neither  Bemey  nor 
niptcy  not-  '  Thornton  "weve  creditors  of  JBo^Aw;  thirdly,  in  omitting 
withstanding  a  to  assign  BoehrrCs  motive  for  executing  the  various  deeds; 
^t7^*i^Ste  ^^^^^^y^  J°  omittmg  the  mention  of  the  abstract  of  the 
following  par-  deed  furnished  to  the  purchasers,  but  never  executed; 
ticulars:  x.  no  and,  fifthly,  in  stating,  that  at  or  about  the  time  of  the 
trader'sperson-  ^^^ution  of  the  indentures  of  the  ISth  and  15th  JFbdni- 
al  property;  ary^  1819,  Boehm  and  Taylor  were  insolvent,  and  either 
thaTth*^ttTi^'  previously  to  or  shortly  after  the  execution  thereof, 
tees  to  the        Stopped  payment,  and  declined^  and  were  then  unable  to 

transfer  were     pay  their  just  debts. 

not  creditors  of 

the  trader ; 

J.  no  mention       The  question   for    the   opinion  of  the   Court  was, 

of  Ae  trader's  „  Whether  by  reason  of  all  or  any  of  the  matters  and 
motive;  4.  no  ^  ^ 

mention  of  the  things  before  stated,  the  said  Edmund  Boehm  hath  corn- 
abstract  of  the  niitted  an  act  of  bankruptcy?  And  if  so,  what  ^ch  act 
deed  furnished  ^f  bankruptcy  is,  and  when  the  same  was  so  committed  ?* 
to  the  purchas- 

ditionai  TiX^'  2>n5  Serjt,  for  the  Plaintiff,  contended,  that  the  omis- 
ment»  that  on  sion  of  these  allegations  made  no  difference  in  the  case, 
*f  *^"'  ^*  as  no  fraud  was  imputed,  nor.  any  design  to  put  the 
ecution  of  the    property  in  a  train  of  distribution  different  from  that 

transfer,  the      pointed  out  by  the  spirit  of  tlie  bankrupt  law. 
trader  was  in- 
solvent, and 
stopped  pay-         Bosanquet  Serjt,  contra,  in  addition  to  the  arguments 

*"*"*•  employed  by  him  in  the  case  oiBetney  v.  Davison,  urged, 

that  the  omission  of  any  statement  as  to  the  possession 

{a)  AntCfj^oZ. 

of 
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of  personal  property  to  so  large  an  amount  as  27)000/. 
uUra  the  real  property,  made  a  material  di£krence;  as, 
for  aught  that  appeared  by  the  present  case,  the  wkde 
of  the  party's  property  might  have  been  placed  out  of 
his  control,  which  would  clearly  be  an  act  of  bank- 
ruptcy. It  was  a  strong  circumstance,  here,  that  the 
stopping  payment,  insolvency,  and  execution  of  the 
deed,  all  happened  on  the  same  day ;  and  this,  being 
coupled  with  an  omission  to  assign  the  motives,  for- 
merly stated  for  the  conveyance,  it  must  be  intended 
that  they  did  not  existj  and  that  the  transaction,  how- 
ever well  meant  by  the  party,  must  be  deemed  fraudu- 
lent within  the  spirit  of  the  bankrupt  laws.  It  had, 
indeed,  obviously  the  effect  of  delaying  the  old  creditors, 
by  providing,  first  for  the  future  creditors,  who  might 
advance  money  or  bills ;  and,  by  putting  it  out  of  the 
power  of  the  old  creditors  to  execute  any  judgments  which 
they  mighthaveobtained ;  for,  where  the  real  estates,  which 
might  have  been  taken  by  elegit^  and  the  chattels,  which 
might  have  been  taken  by  ajL/a.^  were  all  reduced  to 
money,  and  that  money  was  in  the  hands  of  the  trustees, 
how  was  a  judgment- creditor  to  touch  it  ?  The  same 
argument  was  applicable  to  any  of  the  produce  of  those 
estates,  that  the  trustees  might  invest  in  the  public  funds. 

Lens,  in  reply,  observed,  that  it  could  not  be  con- 
tended that  any  fraud  or  improper  motive  was  imputed 
by  the  present  statement  of  the  case ;  for,  if  that  had 
been  so,  the  question  would  have  been  submitted  to  a  jury. 

Cf/r.  adv»  vuU. 

The  following  certificate  was  afterwards  sent : 

"  This  case  has  been  argued  before  us  by  counsel ;  we 
have  considered  it,  and  are  of  opinion,  that  the,  said 
Edmund  Boehm  hath  not,  by  reason  of  all  or  any  of 

the 
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1806.  Ite  miltters  itnd  things  stated  in  the  oas^  committed  Any 

'  '"  ^  Bct'ofiNnikruptcy. 

It;.  ;  R.  Daixas* 

Vtobr.  JwA.  Pabk. 

X  BUBROVGfi* 

Febk  19.  1620.  J*  RicHAiUMOir. 


February  3.         J.  D.  MfiRBST  and  EUNICB  AnNA»   hi«  Wifc^ 

V*  James. 


Devise  of  ccr.  rpjjig  ^^  ^  case  transmitted  by  the  Master  of  the 
and  copyhold  RoUs  for  the  opinion  of  the  Judges  of  the  Court, 

lands  and  mes-  and  turned  upon  the  following  limitation,  in  the  will 
7ndTt^iZ'^  ^^  •^^**  P^ar«o«,  of  certain  freehold  and  copyhold 
tees  to  the  use  lands   and  messuages    at  i/.»  fV.  and  &  devised  by 

of  devisor's      jjj^^  ^^  trustees,   as  follows,  via.  as  to  the  whole,  "  to 

daughter}  £» 

A.P.f  forhfcf  *^®  ^^^    ^^  ^y    daughter   Eunice  Anna  Pearson  for 

and,  after  her    and  during  her  natural  life,  and  from  and  immediatdy 

ecease,    en  ^^^  j^^^  decease,  then  to  the  use  of  the  issue  of  her 
to  the  use  or  ' 

the  issue  of  body  lawfully  begotten,   and  in  default  of  issuer   or 

her  body  law-  j,j  ^j^g  jj^j^g  ^(  gy^jj  jggy^  jj^g  ^  attain  the  age  of 
fully  begotten;  v  t        •  1       1     •  1. 

and,  in  default  twenty-one    years,     then,    1     give    and     devise      the 

of  issue,  or  lands  at  H,  to  my  brother  S.  for  and  during  his 
natural  life,  and  from  and  immediately  after  his  de- 
cease, then  to  the  use  of  the  issue  of  bis  body ;  and 
in  default  of  issue,  or  in  case  none  of  such  issue  live  to 


m  case  none 
of  such  issue 
lived  to  attain 
the  age  of  ai 
years,  then 


(as  to  the 

lands  at  H.)  over  to  devisor's  brother,  S.f  for  life,  and,  after  his  decease,  then  to  the 
Use  of  the  issue  of  his  body ;  and,  in  default  of  issue,  or  in  case  none  of  such  issue 
lived  to  attain  the  age  of  ai  years,  then  to  devisor's  brother  ff.  for  lifei  and  after  his 
decease,  then  to  the  issue  of  his  body  lawfully  begotten  ;  and,  in  default  of 
issue,  then  to  devisor's  sister  J?.,  her  heirs  and  assigns  fdr  ever.  And,  as  to  the 
lands  at  fK,  upon  the  death  of  E.  A,  P,  without  issue,  or,  if  issue,  they  should  not 
live  to  attain  the  age  of  ai  years  af  aforesaid,  to  his  brother  H.,  his  heirs  and  assigns  ; 
and,  after  the  death  of  E*  A,  P.,  without  issue  as  aforesaid,  all  the  messuage  at  1^. 
to  his  sister  E,^  her  heirs  and  assigns :  Held,  that  E,  A*  F,  took  an  estate  for  life  in 
diepcemiies. 

attain 
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«K 


iittttiti  the  nge  of  twcmty^onof  yeftr%  then  to  mybMhsr 
H.  for  and  during  the  term  of  bis  HAtoiBl  life^  sad*  from 
and  immediately  a^r  hid  decease^  then  to  the  issue  of 
his  body  lawfully  b^otten,  and  in  de&ult  ^  issue,  then 
to  my  sister  E.^  her  heirs  and  assigns  for  erer.*'  Then 
he  devised  ad  foUows,  as  to  the  lands  at  W^  '^  upon 
the  death  of  my  daughter  Eunice  without  issue,  or  if 
issue,  they  shall  not  lire  to  attain  the  age  of  twenty^me 
years,  as  aforesaid,  to  my  brother  H.,  his  heirs  and  ad^ 
signs."  And  as  to  the  messuage  at  &  **  after  tb^  death  of 
Etenice  without  issue  as  aforesaid,  to  my  sister  £.,  her  heirs 
and  assigns."  The  Plaintift  had,  in  Oitobet,  1818, 
entered  into  a  written  contradt  with  the  Defendant/  far 
the  sale  of  certain  of  the  lands,  fcc.  devised  as  above; 
but  the  Defendant  objecting  to  the  title  of  the  Plaintiffi, 
a  bill  was  filed  by  them  for  a  specific  performance. 
The  question  for  the  opinion  of  the  Court  was,  **  What 
estate  did  the  phtintiif  Eunice  Anna^  the  wife  of  the 
said  PhuntifiP  J,  D.  Merest^  take  in  the  freehold  and 
copyhold  tenements  contracted  to  be  purchased  by 
the  Defendant,  under  the  wills  of  Samuel  Pearson^  her 
grandfather*,  and  John  Pearson  her  father^  in  the  pleads 
ings  respectively  named?' 


18fid. 


Len$  Serjt.,  for  the  Plaintkf.  Eunice  tatces  an  estate 
tail  under  the  terms  of  this  wilL  If  the  devise  over  to 
Henry  Pearson  had  immediately  followed  the  wordb 
*tmtktmi  issue^  there  could  have  been  no  doubt,  as  the 
case  would  have  fallen  immediately  within  dde  authority 
of  King  V.  MitliTig  {a)*  Bui,  notwithstanding  the  inser- 
tion of  the  words  **  or  if  issue,  they  shall  not  live  to 
attain  the  age  of  twenty-one  years,"  before  the  devise 
over,  effect  cannot  be  given  to  this  will  without  such  a 

(m)  I  Fent»  415.  aaj.  S.  C.  was  set  out  in  the  case,  but  no- 
a  Ltv,  58.  thing  turned  on  it|  nor  was  it  re* 

*  The  will  of  the  grandfather    ferred  to  ia  the  argument. 

con« 
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1 820.       cmutniction  as  shall  give  Eunice  an  estate  tail.    It  most 
\^^  *^  '     ^  admitted,  that  the  devisor  contemplated  the  giving 
^.  her  an  estate  for  life  only ;  but  he  also  intended  that  the 

Jaaucs.       wholeoffiuNto^sissueshould  be  provided  for,  or  extinct, 
before  the  property  went  over  to  a  stranger ;  this  was 
clearly  his  pasamount  and  general  intention,  though  his 
particular  intention  might  have  been  to  give  Eunice 
only  an  estate  for  life.     But  from  jBof,  dem.  Dodsottf  v. 
Grew  {a\  down  to  Doe^  dem.  Cock,  v.  Cooper  (6),  it  has 
been  uniformly  laid  down,  that,  where  a  particular  in- 
tention of  the  devisor  is  inconsistent  with  his  general 
intention,  and  both  cannot  be  carried  into  effect^  the 
particular  shall  be  sacrificed  to  the  general  intention. 
In  the  present  case,  unless  Eunice  take  an  estate  tail,  the 
testator's  general  and  paramount  intention  (to  provide 
for  all  of  his  own  descendants,  before  his  property  should 
go  over  to  strangers  or  collaterals,)  may  be  entirely  de* 
feated ;  for,  if  a  ehild  of  Eunice  should  marry  and  have 
issue  while  a  minor,  and  die  before  attaining  the  age  of 
twenty*one,    leaving  issue,   the  estate  would  pass  to 
strangers,  and  that  issue  would  be  left  destitute.     Bat 
even  if  such  issue  should  survive  the  age  of  twenty-on^ 
the  limitation  to  them,  containing  no  words  of  inherit- 
ance, they  would  only  take  estates  for  life,  and  on  their 
death,  the  property  would  go  over,  leaving  their  descend- 
ants unprovided  for :  in  order,  therefore,  to  provide  for 
the  right  line  before  the  collaterals,  which  was  the  testa- 
tor's clear  intention,  Eunicemusttske  an  estate  tail.  There 
is  no  case  pecisely  in  point ;  for  Doe^  dem.  Davg^  v.  Bunh- 
sail  (r),  is  distinguishable  on  several  grounds,  but  chiefly, 
that,  there,  the  inheritance  was  conveyed,  and  the  chil- 
dr^i  would  take  the  fee;  while  here,  there  is  not  even 
the  word  estcUe^  to  carry  an  inlieritance.      There,  the 

{a)  %mh.  3aa.  {e)  6  7.1?.  30. 

{b)  1  Eajt,  aa9. 

te&- 
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testator  mentions  the  children  eo  nominef  as  children,  and  ^  ^  ^^* 
makes  the  devise  over,  in  de&ult  of  suck  issu^  meaning 
those  very  children ;  here  the  devise  over  is,  generally,  in 
de&ult  of  issue.  There,  the  children  and  all  their  descend- 
ants were  provided  for,. before  the  estate  could  go  over  to 
strangers ;  for  the  devise  over  was  to  operate  only  on 
death  under  twenty-one  without,  leaving  issue*  In  that 
case^  therefor^  it  was  rightly  decided,  that  the  devisee 
had  but  an  estate  for  life,  there  being  no  necessity  for 
g^viqg  her  a  longer  estate. 

HuUock  Serjt,  amtra.  Eunice  takes  an  estate  for  life, 
with  a  contingent  remainder  in  fee  to  her  children,  as 
joint-tenants,  determinable  by  executory  devise,  in  case 
no  child  should  attain  twenty-one  years.  The  children 
would  take  a  fee  by  implication,  because^  if  only  a  life- 
estate  had  been  intended  for  them,  it  is  immaterial  whe- 
ther they  attain  the  age  of  twenty-one  or  no.  Frqgmor* 
toHf  dent.  Bramstone^  v.  Hclyday  (a),  Doe,  dem.  Wightj  v. 
Cundall  (ft).  This  disposes  of  the  objection,  that  no  in- 
heritance is  limited  to  the  children;  and,  when  a  second 
child  is  bom,  the  estate,  vested  in  the  first,  opens  to  ad- 
mit the  devise  in  joint-tenancy  to  the  second,  Oates,  dem. 
Hatterlet/f  v.  Jackson  (c).  Then,  with  respect  to  Eunice^ 
the  clear  intention  of  the  devisor  was,  that  she  should 
not  have  power  to  defraud  her  children  by  cutting  off 
the  entail,  and  which  she  would  have  been  enabled  to  do, 
unless  restrauied  by  an  estate  for  life ;  and  there  was  no 
mode,  save  such  restraint,  of  securing  the  children. 
The  rnle^  as  to  sacrificing  the  devisor's  particular  in- 
tention, in  order  to  carry  his  general  intention  into  eflect, 
only  applies  to  cases,  where  the  particular  intention 
cannot  be  executed,  if  the  general  intention  takes  effect. 

(a)  3  Burr.  x6a4«  (c)  Str.  117s. 

(6)  ^  Eash  409' 

Vol.!.  LI  In 


Merist 
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182d.  Ill  Dae  v.  Cooper  {a\  Lord  Menborough  iktinds  his  de- 
cision expressly  on  an  inabili^  to  effect  the  devisor's 
intention.    Eoe^  dem.  Dodson,  v.  Grew  went  on  the  same 

James.  principle,  and  the  decision  turned  on  grounds  totally 
different  from  the  case  here.  There^  the  children  were 
tenants  in  common ;  her^  they  would  be  joint-tenants. 
The  same  difference  exists  in  Doe^  dem.  Candler^  ▼. 
Smith  {b) :  but,  here,  the  testator's  particular  intention 
may  be  carried  into  eflect  consistently  with  his  general 
intention ;  and  his  general  intention  of  carryii^  the 
estate  over  to  the  issue  of  Eunice  will  be  entirely  defeated 
by  giving  her  an  estate  tail.  Doe^  dem.  Davy^  ▼.  Brnn^ 
sell  is  decisive  of  the  present  case,  the  reasoning,  there, 
being  precisely  in  point  A  case  on  the  same  will  came 
before  this  Court  in  BumsaU  v.  Dmy[c)i  the  former 
case  is  recognised  by  Gibbi  C.  J.  in  Crtanp^  dem.  WooUey, 
V.  Non»ood{d);  and  the  principle  contained  in  it  is 
confirmed  by  Toovey  v.  Basset*  (e) 

Lens  Seijt,  in  reply.  It  has  not  heeXi  shewn  that2>0f, 
dem*  Dmyy  v.  BumsaU^  is  in  point ;  the  doctrine  of 
Frt^orton  v.  HaUiday  cannot  be  laid  down  as  a  ge- 
neral principle^  and  the  case  is  easily  distinguishable 
from  the  present;  for  the  estate  was  there  given  to  the 
son  by  name,  and  devised  over  immediately  on  his  dying 
under  twenty-one ;  here,  it  is  not  confined  to  Uie  first 
devisee,  but  extended  to  her  issue.  Nothing  has  been 
said  as  to  the  general  doctrine  on  the  subject  of  this 
devise;  nor  has  any  argument  been  opposed  to  the  nu- 
merous authorities  in  which  it  is  laid  down(y*).  The 
argument  drawn  from  the  possibility  of  Eunices  d^ 

(a)  z  East.  S19.  (#)  10  East^  460. 

(A)  7  T.R.  531.  (/)  See  6  CruUi.  Dig*  305. 

(f)  I  jB-Gf  P.  ai5.  377. 

{d)  7  Taunu  36^    %  Manb* 

J6x. 

» 

stroying 
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stroying  the  estate  tail,  if  it  vested  in  her,  and  exduding  1880» 
her  children  from  the  inheritance,  is  wholly  inappli- 
cable i  because,  the  law  does  not  look  to  the  destruction 
but  the  continuknce  of  estates :  and,  if  an  estate  be 
conferred  which,  by  its  continuance,  would  effect  the 
derisor^s  purposes,  his  intentions  are  sufficiently  satis- 
fied ;  as  it  is  to  be  presumed,  that  where  a  possibility  of 
eflfecting  them  is  afibrded,  they  will  of  course  be  duly 
observed. 

Ctar*  ado.  vuU. 

The  following  certificate  was  afterwards  sent. 

<<  This  case  has  been  argued  before  us  by  counsel,  we 
have  considered  it,  and  are  of  opinion,  that,  by  the  will 
of  John  Pearson^  the  father  of  the  Plaintiff  Eunice  Anna, 
the  legal  estate  in  the  fireehold  and  copyhold  tenements^ 
contracted  to  be  purchased  by  the  Defendant,  is  vested 
in  the  devisees  in  trust  therein  named ;  and  that,  subject 
to  the  trusts  thereby  created,  the  said  Eunice  Anna  took 
the  beneficial  interest  in  the  said  freehold  and  copyhold 
premises,  for  her  life  only,  under  the  will  of  the  said 
^John  Pearson,  her  &ther;  and  that  she  took  no  estate 
or  interest  therein  under  the  will  of  Samuel  Pearson 
her  grandfitther." 

R.  Dallas. 
J.  A.  Park. 

0 

J.   BaRROUGH. 

Teb.  18,  1820.  J.  RiCHAROSOK, 
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Fekmry  4.         HowELL  and  Wife,  Executrix,  V,  Wtkb. 

The  Conrt  'pHE  Plaintiff  had  obtuned»  against  the  Defendant, 
nfti8«d»  on  jn  ^jj  9Jc!don  of  debt  on  bond,  a  judgment  for  107St, 

milate  the  &nd  (the  Defendant  having  absconded,)  now  sued  his 
pricticeofthe  bail  by  scire  facias  on  their  recognisance.  The  debt 
to^t^rfthf '  ®^^™  ^ ^^  ^^^  Defendant's  arrest  was  800Z.,  the  Plain- 
Court  of  K.B.  tiff,  at  that  titne,  not  knowing  exactly  what  was  due  on 

in  proceedinsi  the  bond, 
agiuut  bail. 

PeU  Serjt,  on  a  former  day,  had  obtained  a  rule  nm 
to  stay  all  further  proceedings  on  the  scire  facias  against 
the  bail,  on  payment  of  the  sum  of  800/.  to  the  Plain- 
tiffi,  or  their  attorney,  together  with  the  costs  of  the 
cause  of  HameU  v.  Wyke^  and  the  costs  occasioned  by 
the  proceedings  against  the  bail  on  their  recognisance^ 
the  same  to  be  taxed  by  one  of  the  prothonotaries. 
He  moved  for  the  rule  with  a  view  to  obtain  an  assimi- 
lation in  the  practice  of  this  Court,  and  that  of  the 
King's  Bench.  The  bail,  by  bill  in  the  King's  Bench, 
giving  a  general  recognisance,  that,  if  the  Defendant  be 
condemn€;id  he  shall  satisfy  the  costs  and  condemnation- 
money,  or  render  himself  to  the  custody  of  the  marshal ; 
or,  that  the  bail  will  pay  the  costs  and  condemnati(Hi- 
money  for  him,  (and  upon  this  recognisance  it  has  been 
,  customary  to  charge  the  bail  with  no  more  than  the 
sum  sworn  to  and  costs) :  whereas,  in  the  Common 
Pleas  the  bail  enter  into  a  recognisance  in  double  the 
sum  sworn  to  (a),  and  are  liable  to  pay  the  amount  re- 
covered against  their  principal,  together  with  costs. 

(a)  R.  0. 36.  G.  3.  C.  P.    I J5. 6f  P.  530. 

Cross 
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Cross  Setjt  now  shewed  cause  against  the  rale^  and 
dted  DaAl  v.  Johnson  {a)  as  establishing  the  practice  of 
this  Court,  which  had  been  laid  down  on  consideration, 
and  had  subsisted  for  more  than  tw'enty  years,  although 
in  that  case  Buller  J.  seemed  to  consider  the  practice  of 
the  Court  of  K.  B.  as  preferable.  But  the  practice  of 
this  Court  was  exceedingly  useful  in  cases  like  the  pre- 
sent, where  an  executor  could  not  swear  to  the  predae 
amount  duei 


491 


18S0. 


Per  Curiam*  In  consequence  of  what  has  now  been 
urged,  we  may,  perhaps,  be  induced  to  consider  the  pro* 
priety  of  laying  down  a  new  rule  on  these  matters ;  but 
the  practice  having  prerailed  here  so  long,  we  cannot 
in  justice  alter  it  without  notice.  The  rule  must  be 
discharged,  but  without  costs. 

Rule  discharged. 


Charles  August  Wetter  and  Wetter  Gir-    Februarys* 

TANNER    V.     SiGISMUND    RuCKER    and    JOHN 
DiEDRICH  RuCKER. 


TTHIS  was  an  action  of  assumpsit,  brought  to  recover  Money  ob- 

the  sum  of  481Z.  185.  Gd.,  due  from  the  Defendants  «^«lof^ 

nishee,  under 
to  the  Plaintiffs.     The  declaration  contained  counts  for  «  foreign  at- 

goods  sold  and  delivered,  and  the  usual  money  counts.  tachment,ii 

not  (unless  ex« 
ecution  be 

executed,)  a  compulsory  payment,  so  as  to  effect  ji  dischai*ge  oft  debt  due  from 

garnishee  to  the  Defendant-in-the-Lord-MayorVCourt. 

Semble,  that  entering  a  sum  to  the  credit  of  a  party  in  a  merchant's  books  is  not 

payment,  unlew  under  an  express  assent,  that  such  entry  shall  stand  for  paymenti 


I/U 


At 
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1820. 


At  the  trid  of  the  cause  before  DaUag  C«  J.,  at  the 
London  siuingA  after  Trinity  tettnj  1819)  a  verdict  wa 
found  for  the  PlaintlJk  for  the  sum  of  480/.,  subject  to 
the  opinion  of  the  Oourt  upon  a  case,  which  stated  in 
substance  as  follows : 

The  Piaintiffii  are  foreign  merchants  residii^  in 
Switzerland^  and  the  Defendants  are  merchants  in  London. 
The  PiaifitiSs  and  Defendants  bad  considerable  dealing^ 
previous  to  the  1st  January ^  ISIS,  at  which  tidiey  there 
was  due  from  the  Defendants  to  the  Plaintifis  the  sum  of 
481/.  184.  ^d,^  claimed  in  the  action  above  mentioned. 
The  Plaintifik,  also,  had  considerable  deelings  with 
Ftancii  Tadens  Beyer^  Joseph  ScMiky  and  Nicies 
StrohUndorfj  trading  at  Trieste^  in  Italy^  under  the 
firm  of  Beyer  and  ScUiki  and  were  indebted  to  the  said 
jP.  r.JS.,  J.&,  and  N.  S.^  ih  a  sum  exceeding  the  amount 
of  the  debt  due  from  the  Defendants  to  the  Plain- 
tiffs. On  the  29th  April,  1815,  F.T.K,  J.&,  and 
N.  &,  commenced  an  actioni  in  the  Mayor's  court  of 
London,  against  the  Plaintiffs  in  the  present  action ;  and, 
the  Plaintifis  not  appearing  to  the  action  in  the  Mayor's 
court,  F.  T.Ri  J.S.,  and  N.S.,  on  the  29th  April^ 
above  mentioned,  according  to  the  custom  of  London, 
attached  in  the  hand<$  of  the  Defendants  the  sum  of 
600L  as  the  proper  monies  of  the  Plaintiff.  The  De- 
fendants in  the  present  action  (being  the  garmskees  in 
the  attachment)  pleaded  to  the  attachment,  on  the  15th 
t^m^,  1815,  that  they,  the  said  garnishees,  had  not  owed 
to' or  detained  from,  or  then  owed  to  or  detained  from, 
the  Defendants  in  the  said  action  in  the  Mayor's  Court 
(the  Plaintiffs  in  the  present  action),  the  sum  of  500/., 
or  any  part  thereof.  .  On  the  24th  November,  1815,  the 
attachment  was  tried  before  the  Becorder  of,  London,  and 
a  verdict  recovered  against  the  said  garnishees  for  4H01. 
On  the  29th  November,  judgment  was  obtained  in  the 
Mayor's  Court,  founded  on  auch  verdict ;  and,  on  the 

1st  2?^ 
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l8t  Dec^mbeTj  the  usiial  certificate^  according  to  the  1819. 
practice  of  the  Mayor's  Court*  was  granted  by  the  pro- 
per officer  of  the  Court,  that  such  judgment  had  been 
obtained.  On  the  5th  Decembfr^  1815,  upon  the  pro- 
duction of  the  certificate  by  the  Plaintiffi  in  the  action 
in  tiie  Mayot^fk  Court  to  the  gamishecSt  the  garnishees 
paid  the  Plaintiffs  in  the  last-mentioned  i^stion  the 
amount  of  the  verdict,  by  debiting  the  Plaintiffs  in  the 
present  action  in  their  (the  Defendant's)  books  of  account 
with  the  said  sum  of  480/.,  and  crediting  Beyer  ^i^d 
Schlik  therewith.  The  entries  in  the  Defendant's 
books  showing  the  manner  of  the  transfer,  were  thus 
made: 

CpM.       Mann.  Beyer  ^  SokHk  in  tcoount  with  Rtidter  Brothers.        Das. 

1815.  £ 

Dec.  5.    Credit  them  to  Wetter  Brothers'  account,  page  41 .  . . .  4S0 

Cas.        Messrs.  Wetter  Brothers  in  account  with  Rucker  Brothers.       Das. 

1815.  1815.  £ 

'      Jkc  5.  By  balance  j£480. 1  D#c.5.  Btyeri;Schiik^  byorder>  ^^ 
I         of  the  Iiord  Mayor's  Court  3 

Being  the  amount  of  the  debt  due  to  them  firom  the 
^Plaintiffs,  under  an  engagement  that  it  should  be 
returned  if  the  proceeding  failed;  and  without  any 
execution  having  issued  against  them  (the  Defendants 
in  the  present  ^action),  except  the  certificate  stated  in 
the  appendix  to  the  case.  The  case  further  stated,  that 
it  k  the  business  of  the  attorney  for  the  Plaintiff  to  enter 
satisfaction  on  the  record ;  but  there  are  not  any  means 
of  compelling  him  to  do  so,  which  can  be  resorted  to  by 
the  garnishees  or  the  Defendants.  And  that  on  the 
20ih  February^  1816,  the  Plaintiffi  in  this  action  ap- 
peared to  the  original  action  against  them  in  the  Mayor's 
Court,  and  put  in  bail ;  by  which  proceeding,  accord- 
ing to  the  custom  of  the  city  ofLondon^  the  attachment 
was  dissolved.  The  case  then  stated  the  records,  or 
entries  as  of  record,  in  the  Mayor's  Court,  relating  to 
the  action  between  Beyer  and  Schlitp  Plaintiffi,  and 
L  1  4  Wetter 
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1820.  JVMer  and  Ck>.  (the  present  Plaintiffi),  Drfendants, 
&  Bucker  and  J.  2).  Mucker  (the  present  Defendants), 
being  garnishees.  The  record  ended  thus,  <<  Therefore 
it  is  considered  by  the  Court,  that  the  aforesaid 
PlaintiBs  have  execution  of  the  said  480/.  in  monies 
numbered,  so  found  by  the  jury  as  aforesaid  by  pledges, 
Sec,  if  the  Defendants,  &c,  and  process  for  the  remain- 
der, &C. 

^<  Pledges  for  the  within  named  Plaintiffi  to  restore, 
Sec,  if  the  Defendants,  &c.,  that  is  to  say, 

^*  J.  A.  Rucker,  Mincing  Lane,  Merchant, 
<<  John  Biqfpf  Merchant,  25,  Budge  Bam.** 

<*The  question  for  the  opinion  of  the  Court  was, 
'Whether,  under  the  circumstances  above  stated,  the 
Plaintiffs  are  entitled  to  recover  from  the  Defendants  the 
said  sum  of  4802.  ?  If  the  Court  shall  be  of  opinion 
that  the  Plaintifis  are  so  entitled,  the  verdict  is  to  stand 
for  that  sum ;  if  the  Court  shall  be  of  opinion  that  the 
PlaintifiEs  are  not  entitled,  a  nonsuit  is  to  be  entered.** 

*^^  The  following  certificate  of  the  judgment  in  the 
Mayor's  C!ourt  was  subjoined  to  the  case,  in  the  shape 
of  an  appendix: 

Messrs.  Sigismund Buckeryl 
and  John  Diedrich  Bucker.  5 

<^  I  do  hereby  certify,  that  judgment  hath  been  en- 
tered against  you  in  the  Lord  Mayov's  Court,  London, 
at  the  suit  of  Francis  Tadens  Beyer,  Joseph  Sefdik,  and 
Nicholas  Strohlendorf,  trading  under  the  firm  of  Beyer 
and  ScMik,  Plaintiffi,  for  the  sum  of  four  hundred  and 
eighty  pounds,  heretofore  attached  in  your  hands,  as 
the  proper  monies  of  Charles  August  Wetter  and  Wetter 
Girtanner,  trading  under  the  firm  of  Brothers  Wetter, 

Defend^ 
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Defendants;  and  that  security  hath  been  given  by  the        1820. 

Pl^ntiff  in  the  said  attachment,  for  the  restitution  of  the 

said  monies,  if  their  debt  shall  be  disproved,  according 

to  the  custom,  as  by  the  record  of  the  said  judgment 

now  remaining  in  the  said  Court  appears.    Dated  the 

Ist  December^  1815. 

**  William  Jones9V\ahiti&  Attorney:' 

Taddy  Seijt.  (with  whom  was  Faughan  Seijt.)  for  the 
plaintiffs.  In  order  that  the  discharge  claimed  by  the 
defendant,  by  virtue  of  the  judgment  in  the  foreign  at- 
tachment, may  furnish  him  with  any  valid  defence,  to 
this  action,  it  must  appear  first,  that  the  sum  awarded 
by  the  judgment  in  foreign  attachment  to  JS^er  and  Co. 
was  paid ;  and  secondly,  that  it  was  paid  compulsorily. 
-Now the  money  was  never,  in  fact,  paid.  The  Defend- 
ants, Rucker  and  Co.,  did  no  more  than  make  an  entry 
in  their  own  books,  by  which  they  transferred  to  the 
credit  of  Beifer  and  Co.  a  sum  due  from  the  Backers  to 
Wetter  and  Co.  the  Plaintiff.  And  this  too,  under  an 
indemnity,  that  Beyer  and  Co.  would  repay  the  sum  to 
be  received  from  the  Backers^  in  case  Wetter  and  Co. 
should  disprove  the '  debt  claimed  by  Beyer  and  Co. 
This,  therefore,  was  no  payment,  but  a  memorandum 
privately  made  by  the  defendant  in  his  own  books,  and 
operating  as  a  notice  to  none  but  himself.  Besides 
which,  the  nature  of  a  foreign  attachment  is  rather  that 
of  a  process  to  compel  appearance,  than  a  means  of  re- 
covering a  debt.  It  is,  indeed,  sometimes  applied  for 
the  latter  pui'pose,  but  that  is  only  a  collateral  otgect, 
for  whenever  the  defendant  appears  the  attachment  is 
dissolved.  The  Backers^  therefore^  have  still  less  reason 
to  call  this  transaction  a  payment,  as  Wetter  and  Co.  did 
appear  to  the  attachment,  which  was,  in  consequence 
duly  dissolved.  But,  if  it  be  admitted,  that  the  trans- 
V    action  in  question  amounted  to  (i  parent,  still  it  cannot 
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18S0.  be  called  a  compuliory  payment  It  is  part  of  the 
custom  of  foreign  attachment  that  it  should  appear  on 
reoordy  that  the  plaintiff  has  had  execution  and  satis&c- 
tion ;  and  the  reason  of  this  is,  that  it  is  a  proceeding 
against  an  absent  person,  and  he  should  have  means  on 
record,  of  proving,  that  the  debt  claimed  against  him 
has  been  paid.  The  entry  in  the  garnishee^  book  is 
too  uncertain  and  too  liable  to  destruction,  to  afford 
him  any  adequate  security*  That*  under  the  custom 
of  foreign  attachment,  execution  and  entry  of  satisfacticm 
on  the  record  are  necessary  to  effect  a  discbarge  of  the 
debts,  is  clearly  shown  in  the  following  authorities. 
i2  Ed.  ^.  do.  &~1  Wmsfs.  Sound.  67.  a.  TurbHTBcase.— 
Dyer^  82.  6.— 1  BM.  Mr.  555.  L.— Co.  Ent.  189.  b.— 
Vidian^  25.-3  W€ntm.2A9. — BohmPriv.  Lond.  288. 
S96.  — Omi.  Dig.  Jttach.  £.-*3  WUs.  297.  Fishers. 
Lan^.^-'i  H.B. $64.  MonrUy.  Ludlam. 

Bo$anquet  Seijt.  (with  iHiom  was  Lens  Seijt.)  &r  the 
defendants.  It  is  admitted,  that  in  order  to  efifect  a 
diseharge  of  this  debt,  there  must  be  a  payment,  and  that 
payment  must  be  compulsory.  And  first,  there  has 
been  a  payment  here.  A  paymoit  in  account  is  the 
same  thing  as  a  payment  in  'monies  numbered,  and  the 
entry  in  the  Buckeri  book,  operates  as  a  discharge 
to  Wetter  and  Ca ;  for  Beyer  and  C!o.  have  accepted  this 
book*transfer  in  satisGaction,  and  can  never  again  call  on 
Wetter  and  Co.  But,  it  is  urged,  that  there  is  an 
engagement  between  Beyer  and  Co.  and  the  Backers^ 
that  if  the  proceeding  fiiils,  the  mone^  shall  be  repaid 
by  Bisyer  and  Co. :  and,  it  is  said,  the  proceeding  has 
fiuled,  because  Wetter  and  Co.  have  appeared.  Bat 
the  proceeding  does  not  fail,  unless  Wetter  and  Co.,  in 
addition  to  making  an  appearance^  disprove  the  debt 
claimed  by  Beyer  and  Co.  The  payment  too  was  com- 
pulsory.   When  a  judgment  has  been  obtained  against 

the 
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the  gamiikiiy  ezecation  may  iMne  itnmediatdys  and^ 
the  judgment  here,  it,  that  the  plamtiff  in  the  attach*, 
ment  do  have  execution  agamst  the  garnishee  in  moniet 
numbered.  Of  this  judgment  the  Defendants  receive 
notice  by  the  certificate  sent  to  them*  Upon  this  they 
incur  a  legal  liability;  if  they  do  not  obey,  they  may  be 
arrested  and  imprisoned^  and  the  payment  being  made 
under  such  legal  liability  must  be  deemed  compulsory* 
If  actual  execution  were  necessary  to  the  discharge  of 
the  debt}  a  payment  upon  the  service  of'  the  writ  of 
execution  would  be  insufficient^  and  the  party  must  go 
to  prison  though  never  so  willing  and  able  to  pay. 

As  to  the  necessity  of  entering  satisfaction  on  record, 
that  is  a  circumstance  entirely  out  of  the  defendant's 
Controul;  for  the  original  debtor  is  entitled  to  come  in 
at  any  time  within  a  year  and  a  day  and  disprove  the 
debt ;  but  this  he  could  not  do  if  satisfaction  were  entered 
up(d).  None  of  the  books  on  the  privities  of  Ixmdan 
say,  that  execution  is  necessary  to  the  discharge  of  the 
debt.  The  case  in  Djfer  only  decidesi  that  the  party 
shall  not  be  deemed  satisfied^  unless  the  fruit  of  the 
judgment  be  obtained ;  not  that  execution  shall  neoes« 
sarily  be  sued  out.  The  entries  are  only  authorities  to 
shoW|  that  the  party  may  plead  as  the  form  is  there^ 
when  there  has  been  an  execution.  The  return  of 
Sierkey  recorder  in  22  Ed.  4.  {b)  shows,  that  a  return  of 
niMl  is  sufficient ;  and  M^Daniel  v.  Hughes  (c),  that  all 
the  proceedings  may  be  given  in  evidence. 


1820; 


TatUfy  in  reply.  The  entry  of  satisfaction  may  be 
made  immediately,  subject  to  be  set  aside  if  the  debt  be 
afterwards  disproved.  There  is  no  authority,  which  en- 
joins the  parity  to  wait  a  year  and  a  day  before  entering 


(a)  Boinm»  Prvu.  Loiul.  Z94. 
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it  up.  It  may  be  admitted  to  be  a  hardship,  that  the  gar^ 
nishee  should  not  be  permitted  to  enter  up  satisfaction  on 
payment,  and  that  he  should  be  compelled  to  submit  to 
actual  execution ;  but  it  would  be  a  much  greater  hard* 
ship,  if  a  transfer  could  be  made  of  the  debt  of  a  foreign 
merchant  behind  his  back,  without  his  having  any 
certain  means  to  establish  the  fact  of  his  creditor  having 
been  paid  by  the  claim  he  himself  has  so  lost.  In  no 
case  has  a  mere  transfer  on  account  been  held  to  amount 
to  payment,  except  where  it  has  been  made  with  the 
knowledge  and  consent  of  all  the  parties  concerned,  and 
under  an  understanding,  that  it  should  stand  for  pay* 
roent     BuUer  ▼•  Harrison  (a). 


Dallas  C.  J.  Whatever  may  be  the  final  dedsion  of 
the  Court  in  point  of  law,  one  thing,  at  least,  is  per- 
fectly clear,  and  that  is,  that  this  is  a  proceeding  whidi 
ought  CO  be  strictly  watched,  and  a  custom,  which, 
from  its  very  nature,  in  order  to  protect  the  partyj  must 
be  strictly  pursued.  The  &cts  of  the  case  are  these,  — 
Wetter  and  Co.,  being  foreign  merchants,  had  a  sum  kX 
money  belonging  to  them  in  the  hands  of  Backer  and 
Co.  Rucker  and  Co.  were  also  correspondents  with 
Rejfer  and  Co. ;  and  Beyer  and  Co.,  who  were  (as  well 
as  Wetter  and  Co.)  foreign  merchants,  claiming  a  sum 
of  money  of  Wetter  and  Co.,  attached  that  sum,  which 
belonged  to  Wetter  and  Co.,  in  the  hands  of  Backer  and 
Co.,  and  which  sum,  Backer BXiA.  Co.  admitted  to  have  been 
in  their  hands  as  belonging  to  Wetter  and  Co.:  and  it  is 
perfectly  clear,  to  go  by  steps,  that  Backer  and  Co.  had 
no  right  to  examine,  whether  the  debt  claimed  by  Beyer 
and  Co.  was  a  debt,  or  a  claim  unjustly  founded ;  or,  if 
it  were  a  debt,  they  had  no  right  whatever  voluntarily 
to  pay  Beyer  and  Co.,  with  the  money  of  Wetter  and 


(tf)  Cowf^  ^65. 
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Ca,  which  was  in  their  hands.  It  i%  therefore^  agreed 
upon  both  sides,  that,  in  order  to  protect  themselves  by  a 
payment,  which  they  had  no  express  authority  to  make, 
or  any  implied  authority  fix>m  the  party  to  make^  they 
mustshow,thatit  was  apaymcnl  by  compulsion, — by  com- 
pulsion in  the  strictest  sense  of  the  word ;  and  it  cannot 
be  a  compulsion  of  such  a .  description,  unless  the  cus- 
tom, under  which  they  seek  to  protect  themselves,  has 
been  strictly  pursued. 

With  respect  to  the  justice  of  the  case,  the  facts  ap- 
pear to  be  these ;  and  one  would  naturally  suppose,  that, 
in  the  first  instance.  Wetter  and  Co.,  being  foreign  mer- 
chants, ignorant  of  the  law  of  this  country,  and  not 
residing  within  its  jurisdiction,  (except  as  represented 
by  their  effects  in  that  jurisdiction)  ought,  in  jus- 
tice, to  have  had  notice  of  this  claim  from  Bucker  and 
Co.  before  these  proceedings  were  suffered  to  go  on 
from  time  to  time,  and  for  a  considerable  time,  behind 
their  backs;  but  the  case  states  nothing  of  that  sort, 
and,  therefore,  though  they  might  have  received  notice, 
we  must  conclude  that  they  did  not ;  because,  if  such 
notice  had  been  given,  it  would  have  been  very  import- 
ant that  such  a  fact  should  have  been  shown. 

This  is,  therefore,  a  proceeding,  in  which  a  party 
might  have  had  notice,  but  has  not  had  notice;  and,  in 
which,  behind  his  back,  he  is  to  be  held  concluded  by 
a  payment,  he  being  perfectly  ignorant  of  any  such 
payment  having  been  made.  Now,  in  this  case,  it  is 
agreed,  as  I  stated  before^  that,  in  order  to  protect 
Rucker  and  Co.,  the  payment  must  have  been  a  pay- 
ment by  compulsion";  and,  beyond  that,  it  involves  this 
question,  namely,  whether  the  compulsion  was  created 
by  the  custom,  -—  which  it  could  only  be,  by  the  custom 
being  strictly  pursued. 

First,  then,  was  it  a  payment  in  point  of  fact  ?  Bucker 
and  Co.  having  dealings  with  Beyer  and  Co.,  instead  of 

actually 
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tctnally  puttng  wiUi  the  money  in  their  htndt,  and 
paying  it  over,  merely  transfer  it  in  account ;  I  will  not 
examine  whether,  in  erery  case^  a  mere  transfer  of  mo- 
ney in  aoooont,  in  which  one  party,  being  bonnd  to  pay 
a  certain  smn,  says,  I  give  yon  credit  for  that  snm,  and 
the  other  party  haTii^  notice  says,  I  assent  to  it,  fotins 
a  payment  ?  This,  is  not  that  case^  for,  it  appears,  I 
thmk,  that  Bmhgr  and  Go«  were  not  bound  to  pay,  and 
it  was  a  payment  by  a  mere  transfer  in  account,  the 
party  transferring  having  no  directions  whatever  to 
make  that  transfer.  But,  in  this  case^  beyond  that,  it 
appears  to  me,  that  there  waa  no  payment  whatever; 
for  BmckeT  and  Co.  have  not  parted  with  this  sum  ab- 
solutely, even  by  a  transfer  in  account ;  they  have  only 
transferred  it  over,  under  an  indemnity,  that  is,  they 
have  received  an  engagement  from  Heyer  and  Co.,  that 
they,  Beyer  and  Co.,  will  return  the  money,  if,  by  put- 
ting in  bail,  Wetta-  and  Co.  shall  ultimately  dissolve  the 
attachment.  ^F%&^  and  Co.  have  put  in  bail  and  dissolved 
theattachment;  then  iBtyer  and  Co.  are  bound  to  rquiy  this 
money  to  Bmcker  and  Co.,  and  it  is  still  money  remain- 
ing in  the  hands  of  Bucket  and  Co.  and  not  in  the  hands 
of  Beyer  and  Co. ;  and,  theref<M«,  if  the  case  stqpped 
faere^  I  should  say,  that,  even  if  the  sum,  instead  of 
being  transferred  in  account,  had  been  actually  paid, 
yet,  inasmuch  as  the  payment  would  have  been  voluntary, 
and,' moreover,  a  payment  under  an  engagement,  that  the 
money  should  be  repaid  if  the  proceeding  failed,  such 
an  act  would  have  been  no  pajrment  whatever. 

Bii^  further,  the  question  whether  this  be  a  com- 
pulsory payment,  must  depend  upon  the  enquiry  whether 
the  custom  has  lieen  pursued. 

What  is  the  custom?  That  the  plaintiff  shall  have  judg- 
ment against  the  garnishee  and  that  he  shall  be  quit  of  the 
odier,  not  on  judgment,  but  after  execution  issued.  But, 
it  is  said,  is  the  par^  against  whom  there  has  been  a  judg- 
ment 
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ment  to  wait  for  the  executton  to  ifisae  ?  Is  there  not  a 
hardship  in  thi8»if  he  is  willing  to  pay  immediately,  and,  is 
not  the  legal  liability  to  pay,  equivalent  to  apayment  under 
actual  execution  ?  I  will  not  examine  whether  it  be  so  or 
not,  because^  I  am  penned  in  by  the  custom  itself.  If  the 
custom  be  not  merely,  that  judgment  shall  issue,  bat 
that  the  payment  shall  be  made  after  execution  issued, 
then  you  must  pursue  the  custom  strictly.  The  custom 
requires,  that  execution  shliU  issue,  and,  if  it  be  a  hard- 
ship, it  is  a  hardship  growing  out  of  the  custom,  and 
only  proves  the  custom  to  be  hard ;  but,  inasmuch  as 
the  party  must  pursue  t}ie  custom,  the  enquiry  always 
comes  round  to  the  same  point,  namely,  what  is  the 
custom  ?  —  and  the  custom  is,  that  the  payment  must 
be  after  execution. 

Upon  both  grounds  then,  first,  because  I  think 
that  this  is  not  a  compulsory,  but  a  voluntary  payment; 
next,  that  it  is  not  a  parting  with  the  money  belonging 
to  Wetter  and  Co.,  because  the  money,  is  still  money  in 
the  hands  of  Sucker  and  Co.,  I  think  that  the  plaintiff 
is  entitled  to  judgment 
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Park  J.  I  should  not  add  a  word  upon  this,  after  his 
lordship  has  so  fiilly  entered  into  the  whole  ct  the  ar- 
gument, were  it  not  to  say,  that,  in  coming  to  the  same 
conclusion,  I  wish  to  be  considered  as  having  done  so 
on  the  same  grounds,  and  not  upon  the  ground  pressed 
upon  us  fi'om  the  bar,  of  the  necessity  of  entry  of 
satisfaction  upon  the  record.  I  do  not  think  it  is  nece»-  ' 
sary  to  enter  into  that ;  but,  of  this  I  am  quite  clear,  that, 
upon  the  custom,  in  evety  point  of  view,  it  is  necessary, 
not  only  that  the  judgment  should  be  that  execution 
shall  issue,  but  that  an  actual  award  of  execution  should 
be  made.  It  is  impossible  to  say,  upon  the  statement  of 
the  case^  that  there  has  been  a  payment.  It  is  impos* 
siUe  to  call  that  aoompulsory  payment,  whichispafdout  of 
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1820.  my  pocket,  into  the  pocket  of  another  party,  that  party 
undertakmg  to  return  the  money  in  case  a  proceed- 
ing should  fail.  The  case  of  Butter  v.  Harrison 
RucKCR.  has,  I  believe,  been  acted  upon  invariably  ever 
since  it  occurred.  If  Rucker  and  Co.  had  intended  to 
part  with  this  money;  if  there  had  been  a  payment 
made,  or  a  rest  in  the  account,  as  that  case  states ;  such 
facts  would  show  the  bonajides  of  the  transaction,  and, 
-a  transfer  in  the  books,  might,  under  those  circumstan- 
ces, be  a  payment :  but,  I  repeat,  it  appears  impossible 
to  say,  that,  when  aman  stipulates  to  have  his  money  back 
again  if  a  proceeding  should  &il,  there  has  been  a  payment. 
Then  the  question  is,  whether  there  has  been  a  compul- 
sory payment?  It  cannot  be  sufficient,  that  there  shall 
be  a  notice  by  the  attorney,  not  accompanied  by  cer- 
tificate of  the  officer  of  the  court ;  a  judgment  is  ob- 
tiuned  against  the  Plaintiffii,  five  days  after  that  event ; 
they  being  in  Switzerland^  might  have  been  advised  of 
the  proceedings,  and  might  have  sent  to  put  in  bail ;  but 
this  proceeding  begins  in  the  month  of  Aprils  1815,  the 
money  is  paid  in  December^  1815,  and  it  does  not  appear, 
that  Messrs.  Wetter  ever  heard  one  word  on  the  sub- 
ject. Under  these  circumstances,  I  think  the  justice  of 
the  case  goes  with  the  law. 

^  BuRRouGH  J.  I  think  there  is  no  colour  for  calling 
this  a  payment ;  for  no  man  can  dispose  of  another  per- 
son's money,  without  his  consent,  and,  I  am  of  opinion, 
that  this  is  not  a  bond  fde  payment  of  the  money.  It 
turned  on  a  certain  condition,  and  the  whole  manner 
and  shape  of  the  transaction  appears  to  me  to  want 
bonajides.  If  this  payment  can  be  supported,  it  must  be 
supported  on  a  custom  which,  we  know,  is  against  the 
common  law;  it  obtains  in  Londoti^  Bristol^  and  Exeter^ 
and  in  no  other  places.  We  know  that  all  the  customs 
of  London  have  been  confirmed  by  act  of  parliament ; 

and 
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and  a  great  number  of  these  customs  could  not  be  sus- 
tained but  for  the  act  of  parliament.  This  is  a  cus- 
tom of  a  very  extraordinary  kind ;  and,  therefore,  must 
be  watched  and  strictly  adhered  to.  It  is  a  custom  to 
dispose  of  the  property  oC  men  without  their  know- 
ledge, and,  therefore,  we  ought  to  see,  that  it  has  been 
correctly  pursued.  Now,  we  are  bound  by  the  report 
of  the  custom  as  certified  by  the  Recorder ;  we  cannot 
stir  out  of  that,  it  is  the  same  as  an  act  of  parliament  to 
us.  It  was  originally  certified  by  Ster^key  the  Recorder^ 
in  the  22  Edtoard  4.  {a) ;  and  that  certificate  is  stated  in 
the  year-book,  to  be  that  the  Plaintiff  shall  have  judg^ 
ment  against  him,  and  that  the  garnishee  shall  be  quit 
against  the  other,  after  execution  sued  by  the  Plaintiff. 
I  can  see  much  reason  fbr  the  custom  being  so ;  because, 
where  execution  has  actually  issued,  there  can  be  no 
collusion  or  management  at  all,  but  the  whole  effect  of 
the  payment  is  had.  The  money  is  then  paid  to  the 
creditor,  and  the  custom,  as  it  is  expressed,  is,  *^  that  he 
shall  be  quit  of  the  other  after  e^xecution  sued  by  the 
Plaintiff."  Now,  looking  at  this  record,  we  see,  that 
execution  never  has  been  sued;  but  the  attempt  is  to 
make  out  a  payment  in  the  same  manner  as  if  the  exe- 
cution had  been  sued.  The  custom  must  be  strictly 
pursued,  in  order  to  make  this  a  payment.  Under  these 
circumstances  I  agree  entirely  with  my  lord  and  my 
brother  Park^  that,  as  the  custom  has  not  been  pursued, 
this  is  not  a  payment. 


18S0. 


Richardson  J.  —  I  agree  with  the  Court  on  both 
points :  First,  I  think  that  this  is  not  an  actual  pay- 
ment. It  is  argued,  that  a  transfer  in  account  is  equi- 
valent to  an  actual  payment  of  the  money ;  I  apprehend 
it  must  be  such  a  payment  as  discharges  the  party  payings 
and  binds  the  party  receiving :  but  this  is  only  a  con- 

(a)  30.  6. 

Vol.  L  Mm  ditional 
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didooftl  payment,  that,  if  the  proceedkig  fiuki  it  thall 
go  for  XK)thing.  The  proceeding  does  fiul,  I  appre- 
hend, by  the  filing  of  the  bail  within  the  year  and  a 
day,  and  the  attachment  is  dissolved.  My  brother 
Bosanquef  argued,  that  the  failing  of  tlie  proceeding 
means  a  disprover,  on  putting  in  bail,  of  the  existenoe 
of  the  debt.  In  my  opinion  snch  is  not  the  meaning; 
but,  the  puttii^  in  bail  and  dissolving  the  attachment, 
and  I  think  that  the  payment  goes  for  nothing,  I  think 
it  unnecessary,  th€»refore,  to  consider  haw  (elt  in  certain 
cases  a  parent  may  be  made  in  aoconnt :  *—  undoubt- 
edly it  may  be  so  made,  if  all  the  parties  ooncur  in  the 
payment,  or  in  certain  circumstances,  where  the  party 
tK;ting  upon  it  has  taken  measures ;  but  the  money  still 
continues  in  the  hands  of  the  Defendants,  they  will  pay 
it  to  the  Plaintiffs,  and  they  will  be  discharged  of  that 
transfer  in  account,  as  against  Beyer  and  Co. 

Secondly,  I  also  think  this  is  not  a  payment  by  ccmi- 
pulsion  within  the  meaning  of  the  custom.  There  are 
many  cases,  in  which  payment  by  a  man  may  be  con- 
isidered  as  compulsory,  even  without  process  of  law 
issued  against  him,  where  the  payment  is  made  under  a 
legal  liability ;  but,  here  it  is  part  of  the  custom,  that 
there  shall  be  not  only  an  award  but  an  actual  execu- 
tion issued.  That  appears  to  be  the  custom,  as  far  back 
as  it  is  traced  in  the  year-books ;  and  it  is  certified  by 
Bterker/j  that  t£e  party  shall  be  discharged  on  execution 
issued.  That,  I  apprehend,  means  execution  executed, 
and  the  reason  appears  to  me  to  be  strongly  in  favour  of 
considering  that  as  part  of  the  custom,  namely,  because 
it  will  appear  upon  the  record,  that  there  has  been  pay- 
ment obtained  from  the  garmskee^  by  virtue  of  which, 
and  by  the  record,  the  original  Defendant  may  be  able 
to  defend  himself  against  any  future  demand  on  the  part 
of  the  Pbiintiff.  Undoubtedly  it  appears  from  the  au- 
thority cited  from  Dyer^  that  the  mere  judgment  of  the 
Mc^$  court  is  no  bar  nt  all  to  the  original  cre- 
ditor 
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ditor  prooeediogy  b$  he  might  have  d<Hie,  against  hii      18C0. 

original  debtor,  and  obliging  him  to  pay ;  there  must     V'~'  "^  ' 

be  tometbiog  more  than  a  judgment:    What  more^         ^^ 

then,  is  necessary  ?    An  execution  exeouted,    and  I     Rockib, 

think  the  custom  requires  that,  in  order  to  render  the 

payment  compulsory,  and  to  discbarge  the  garnishee; 

oth^wise   the    original  Defi»idant  would   be   placed 

in    this  difficulty,  that,  being  sued,  be  would  baye 

no  means  of  proving  that  any  thing  had  been  dooe^ 

but  the  or^^al  entry  of  judgment ;  and,  perhaps,  hia 

only  mean3  of  obtaining  further  knowledge  would  be^ 

by  a  reference  to  the  books  of  the  garnishee^  to  which 

be  might  or  mig^t  not  have  the  means  of  access.     I 

think,  therefore^  that,  in  this  case,  judgment  ou^t  to  be 

for  the  PlaintijC 

Judgment  for  the  Plaintiff  accoidiiigly* 


Selby  v.  Cruchley.  JP#^.9. 

T>ELL  Seijt.  showed  cause  against  a  rule  nisi  ob-  A  defendant  ia 

tained  \^  Lens  Sefjt.,  cMmg  on  the  Defendant  in  ''fP^'^  «- 

replevin^  on  distress  for  rent,  to  give  security  for  costs,  Jhc'jurbdiction 

on  the  ground  of  his  residing  abroad  out  of  the  juris-  of  the  court 

diction  of  the  Court,  he  having,   on  appUcation  made  "^•"j^^giye 

n      ,         .  1  .  secunty  for 

to  him,  refused  to  give  such  security.  coiti. 

The  rule  was  resisted,  on  the  ground,  that  the  appli-^ 
cation  to  the  Court  was  of  the  first  impression,  no  suck 
application  having  ever  been  made  in  the  case  of  a  De- 
fendant ;  and  that  though  a  Defendant  in  replevin  mighty 
in  some  respects,  be  considered  a  Plaintifi^  yet  he  was 
usually,  as  in  this  case,  a  laadkyrd,  whom  the  Court 
M  m  2  would 
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would  not  impede  in  the  exercise  of  the  summary  remedy 
which  the  law  has  given  him  for  the  recovery  of  rent. 
The  rule  had  already  been  extended  from  foreigners  to 
natives,  and  some  line  must  be  drawn. 

Lens  Serjt,  in  support  of  his  rule,  urged,  that  the 
Defendant  in  replevin^  being  in  reality  an  actor,  com- 
mencing his  proceedings  by  making  distress,  and  being, 
substantially,  the  party  most  interiested  in  pushing  the 
cause  to  a  decision,  ought  to  be  considered  as  falling 
within  the  same  principle  as  any  other  Plaintiff. 

Per  Curiam.  The  objection,  that  this  application  is 
of  the  first  impression,  is  of  little  weight.  It  is  true, 
that  the  practice  of  compelling  parties  to  give^  security 
for  costs  has  already  been  extended  from  the  case  of 
foreigners  to  that  of  natives,  and  that  a  line  must  some 
where  be  drawn.  But  it  must  be  drawn  where  in 
justice  and  reason  it  ought.  There  is  no  principle  on 
which  the  Defendant  in  replevin^  as  to  this  matter  at 
least,  can  be  distinguished  from  any  ordinary  FlaintifiT. 
The  Defendant  must  give  security. 

Rule  absolute. 


Tib.  xo.      John  Steward,  Esq.  v.  Edward  Lombjc,  Esq. 

and  Others. 


• 


Where^.mort-  /^ASE  against  the  Defendant  as  SheriflF  of  the  county 
SS  t'^d-  °^  Norfolk^  for  pulling  down  and  taking  away,  in 

mill  on  it,        the  execution  of  ^Jieri  facias^  against  one  William  Bur- 
wo!!d)^I^  ff«^>  a  wind-mill,  (erected  on  a  close  of  the  plaintiflTs) 

containing  also  a  baxgain  and  sale  of  the  mill ;  held  that  it  could  not  be  taken  in  ex- 
ecution by  a  creditor  of  A^  though  A.  remaiaed  in  possession. 

in 
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in  the  occupation  of  W.  B.  to  the  injury  of  the  plaintiffs  1820. 
estate  and  interest  in  the  close  and  mill.  There  was  sub* 
joined  to  the  other  counts  in  the  declaration,  a  count  in 
trover  for  the  materials  composing  the  wind-mill.  '  Plea 
general  issue.  At  the  trial  before  Dallas  C.  J.,  Noffdiic 
Summer  Assizes,  1819,  it  appeared  that  W.B.^hy  a 
mortgage  deed,  (which  was  set  out  in  one  of  the  counts 
of  the  declaration),  dated  the  6th  March,  1818,  in  con^ 
sideration  of  1 095/.  paid  to  him  by  the  plaintiff,  had  con« 
veyed  to  the  plaintiff,  among  several  parcels  of  land, 
one  particularly  described,  upon  which  the  deed  stated, 
<*  that  the  said  W.  B.  had  lately  erected  and  placed  a 
wmd-miU"  kabendum  to  the  plaintiff  for  one  thousand 
years  at  a  pepper-corn  rent;  and  bad  bargained,  sold 
and  set  over  all  that  wind-mill  of  him  the  said  Wi  B.^ 
lately  erected  and  placed  by  him  upon  one  of  the  said 
pieces  of  land  therein  before  described,  together  with 
all  the  sails,  geers,  &c.  &c.  habendum  to  the  plaintiff,  his 
executors,  administrators  or  assigns,  for  ever ;  with  a 
proviso,  that  the  deed  should  be  void  u{X)n  the  payment 
of  1095/.  on  the  5th  June  next  ensuing  the  date  of  the 
deed.  Then  followed  the  usual  covenants  by  JV,  J?.,  that 
he  was  owner  of  the  hereditaments  and  mill,  and  had 
power  to  grant,  and  that,  on  default  of  payment  of  in- 
terest, the  plaintiff  might  enter,  receive  rents,  and  sell  the 
mill,  &c.  &c.  fV.  B.  remained  in  possession  of  the  mill, 
which  was  stated  to  be  removable  at  pleasure,  was  con- 
structed in  the  usual  manner,  being  an  octagonal  wooden 
edifice  raised  on  a  casement  of  brick-work,  and  anchor- 
ed into  the  ground  by  spores  and  land-ties,  part  of  the 
spores  and  the  whole  of  the  land-ties  being  one  foot 
under  the  surface  of  the  earth ;  the  whole,  except  the 
brick-work,  spores,  and  land- ties,  was  taken  in  execution 
by  the  Sheriff's  officers,  under  a  Jleri  Jhcias,  issued 
against  W.  B.^  and  directed  to  the  Sh^iff  of  Norfolk.  The 
questions  made  at  the  trial  were^  whether  the  wind-mill 
M  m  8  was 
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1630.  was  affixed  to  the  freehold,  or  a  mere  chattd^  -*  and,  if 
a  chattel,  whether  the  property  in  it  passed  to  the  Plain- 
ti£^  he  never  having  taken  corporal  possession  ?  The 
jury/  after  finding  that  the  wind-mill  was  not  a  fixture 
gave  a  verdict  for  the  plaintiff,  damages  270/. ;  which 
verdict  the  Defendant  obtained  leave  to  move  lo  set 
aside.  Accordingly,  in  Michaelmas  term  last,  a  rule 
nisi  to  set  aside  the  verdict  and  enter  a  n<Histtit,  having 
been  granted  to  Blossett  Segt. ; 

Frere  Seijt.    now  showed    cause  against  the  rule. 
The  wind«mill,  as  part  of  the  realty,  passed  with  the 
conveyance  of  the  land ;  it  would  have  passed  even  if 
not  named.     A  wind-mill,  perhaps,  is  entitled  to  be  con* 
sidered  as  part  of  the  freehold,  more  peculiarly  than 
any  other   building.     Other    edifices  may,  in  almost 
every  instance,  stand  by  their  own  weight;  but  a  wind- 
mill, exposed  as  it  is,  in  an  extraordinary  d^ee  to 
the  force  of  the  wind,  requires  a  more  powerful  fixture 
than  ordinary  buildings;   posts,   spores,   and  tenants, 
must  all  be  added,  and  the  edifice  be  well  anchored  into 
the  ground.     The  circumstance  of  the  mill's  being  re- 
movable at  pleasure,  does  not  at  all  affect  its  freehold 
quality.     Large  buildings,  such   as    wooden-barracks, 
are  often  removed, ;  even  ancient  abbies,  casdes,  and 
crosses,  have  been  carried  away  for  the  purpose  of  or* 
nament  or  preservation;  and  it  would  be  most  dan- 
gerous to  the  titles  of  real  property,  if  the  Court  were 
to  enquire  into  the  habits  and  dispositions  of  buildings, 
their  aptitude  for  migration,  and  whether  they  have 
actually  journeyed  or  no.     The  brick-work  of  this  mill, 
at  least,  had  never  travelled.      No    creditors   of  the 
mortgagee's  could  have  taken  the  mill  on  a  Jteri  Jadas  s 
and  if  not,  how  should  those  of  the  mortgagor  be  better 
entitled  ?    The  question  whether  fixture  or  no^  though 
often  debated  between  landlord  and  tenant,  heir  and 

executor. 
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executor,  teaant  for  life  and  reversioner,  has  never  been 
raised  as  between  mortgagor  and  mortgagee.  But  ad- 
mitting the  will  to  be  a*  chattel^  it  passed  by  the  deed 
conveying  the  term,  in  which  deed  it  is  expressly  meu- 
tioned  and  sold.  The  consideration  is  good,  and  no 
presumption  of  fraud  is  alleged.  The  circumstance  of 
the  miller  remaining  in  occupation,  affords  no  such  pre* 
sumption ;  for  it  is  not  to  be  expected  that  a  party  who 
takes  a  mill  in  mortgage,  shall  go  and  inhabit  it  him- 
sel£  By  the  constructive  possession  of  the  land,  which 
passed  by  the  deed,  the  Plaintiff  took  possession  of  the 
mill  ako,  as  far  as  was  necessary,  for  there  are  many 
cases  in  which  the  property  of  a  chattel  passes  without 
actual  possession ;  as  where  chattels  have  been  sold  by 
a  Sheriff,  Kidd  v.  Robinson  (a).  The  transfer,  being 
hond  Jidcy  is  not  fraudulent,  because  made  to  a  cre- 
ditor ;  it  would  not  be  so  even  in  bankruptcy,  unless  a 
fraudulent  intention*  were  proved,  Horn  w  Baker  (6). 


i&sa 


Blosseit  Scrjt.  contra.  If  this  mill  can  be  proved  to 
be  part  of  the  realty,  no  doubt  it  would  pass  with  the 
land.  But  the  jury  have  expressly  found  it  to  be  a 
moveable,  and  this  in  conformity  with  the  cases,  which 
have  all  held,  that  a  structure  erected  for  the  purposes 
of  trade  may  be  removed  from  the  land.  The  parties 
themselves  too,  by  the  very  terms  of  the  deed,  seem  to 
have  considered  it  as  a  chattel.  If  it  be  such,  the  pro- 
perty in  it  could  only  be  conveyed  by  an  actual  transfer 
'  of  possession  [Edwards  v.  Harden  (c)]  and  this  applies 
with  still  greater  force  to  the  case  of  a  pledge^  for  it  is 
the  actual  transfer  alone  that  can  make  a  pledge  any 
security.  Iq  Horn  v.  Baker^  though  it  was  decided* 
that,  where  the  deed  was  so  framed,  the  pledgor  might 


{a)  %B.t!f  P.  59, 
{I)  ^East,  SZ5. 


(0  %T.R»  587. 
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1820.  retain  possession  consistently  with  the  security,  yet  it 
was  laid  down,  that  without  an  express  provision  to 
such  effect,  a  transfer  unaccompanied  with  possession 
was  void  as  against  a  creditor.  In  the  deed  between  the 
present  parties,  there  is  no  expression  by  which  the 
pledgor  is  enabled  to  return  possession  of  his  pledge; 
and  the  transfer  between  the  parties,  is  not  like  a  case  of 
execution,  where  from  the  notoriety  of  the  Sheriff's 
sale^  no  person  is  deceived,  though  the  occupier  becomes 
a  purchaser,  and  remains  in  possession. 

Dallas  C.  J.  The  first  question  is,  whether  the 
property  in  dispute  be  a  fixture  or  no  ?  The  jury  found, 
that  it  was  not ;  and,  whether  a  bam  or  mill,  or  any 
other  thing  of  the  same  kind  be  a  fixture  or  no,  is  a 
question  partly  of  fact,  partly  of  law.  When  the  fact  is 
clear,  the  court  will  apply  the  rules  of  law  as  they  are 
to  be  abstracted  from  decided  cases,  but  every  case  of 
this  sort  must  depend  mainly  on  it's  own  circumstances, 
whether  arising  between  landlord  and  tenant,  heir  and 
executor,  or  creditors  of  mortgagor  and  mortgagee. 
However,  it  is  not  necessary  to  enquire,  whether  this  mill 
is  to  be  deemed  a  fixture  or  not;  that  question,  therefore, 
which  is  frequently  a  question  of  considerable  nicety  I 
shall  here  pass  over ;  and  am  willing  to  take  it  as  the 
jury  found,  that  the  mill  was  not  a  fixture.  If,  then, 
it  be  a  chattel,  the  question  is  whether  it  passes  under 
this  deed.  That  it  does  pass,  it  is  imposssble  to  dispute. 
Here  is  land  conveyed,  and  conveyed  with  a  description 
of  the  mill  upon  it ;  it  passed,  therefore,  with  the  land ; 
and,  omitting  to  enter  into  the  question  whether  it  pass- 
ed as  a  fixture  and  part  of  the  land,  it  is  sofiicient  that 
here  the  windmill  is  described  as  being  situated  upon  the 
land.  The  next  question  is,  whether,  taking  it  to  be  a 
chattel,  there  has  been  such  a  possession  of  it  as  will 

pass 
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pass  the  property  ?  Now  this  is  not  a  case  in  which  a 
separate  and  actual  possession  could  have  been  taken ; 
for,  whether  the  mill  was  legally  a  fixture  or  not,  it  was 
at  all  events  actually  fastened  to  the  land,  and  it  was  not 
to  be  expected  that  the  mortgagee  should  come  to  reside 
in  a  mill.  Still  it  is  s^d,  that  according  to  the  case  of 
Edwards  v.  Harben ;  actual  possession  is  necessary  to 
transfer  the  property  in  a  chattel.  Before  we  consider 
that  case,  it  may  be  observed,  that  this  question  does  not 
arise  on  the  bankrupt  law;  it  is  not  a  case^  in  which 
possession  and  visible  ownership  by  a  bankrupt  has 
tended  to  procure  him  an  unmerited  credit;  and,  even 
if  it  had  been  a  case  within  the  bankrupt  laws,  it  would 
not  have  been  a  case  in  which  the  appearances  could 
excite  a  false  credit.  This,  however,  is  a  case  between 
mortgagor  and  mortgagee. 

The  case  of  Edwards  v.  Harben,  has  been  dissented 
from  often.  In  Kidd  v.  Bawlinson,  Lord  Eldon  C.  J. 
cites  and  sanctions  the  following  passage  from  Bullet's  nisi 
prius  [a).  ^^  The  donor  continuing  in  possession  is  not  in 
all  cases  a  mark  of  fraud,  as  where  a  donee  lends  his  donor 
money  to  buy  goods,  and  at  the  same  time  takes  a  bill  of 
sale  of  them  for  securing  the  money."  Kidd  v.  Rawlinson, 
was  a  case  of  a  bill  of  sale ;  but,  the  party  taking  the  bill 
having  permitted  the  party  giving  it  to  remain  in  pos* 
session,  it  was  held,  nevertheless,  that  the  property  re- 
mained in  the  party  who  received  the  bill. '  The  present 
case  b  that  of  a  mortgage,  where  the  mortgagee,  in  con- 
formity  with  the  usual  practice  in  such  matters,  permits 
the  mortgagor  to  remain  in  possession.  In  the  case  of 
Edwards  v.  Harben,  the  goods  were  such  as  pass  from 
hand  to  hand,  and  might,  therefore,  without  inconveni- 
ence be  transferred  into  actual,  possession;  here,  the 
chattel  is  of  a  very  difierent  description.     It  seems,  there- 


1820. 


{a)  BuU.N.F.%^%. 


forei 
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1820..  &r%  thftt  the  eoiifitnKtiTe  poisessioii  of  the  kad  mder 
the  deed  is  a  sufficient  posseasion  of  the  mill  stondbg  oa 
the  land ;  and  the  nore  so,  as  this  was  not  an  absolute 
ocHi^veyance^  but  a  aiese  pledge  to  be  kept  till  moaey  lent 
OD  the  security  of  it  was  repaid.  The  only  possession 
possililey  m sack  a  case^  did  take  place*  lam,  thcrefinre^ 
of  opi&iois  that  this,  nde  must  be  discharged. 

Pabk  J.  It  is  not  neeesaary  here  to  go  into  the  various 
cases  of  fixtures,  as  between  ]andk)rd  and  tenant^  heir  and 
^Mcutoe ;  the  question  befcHre  the  Court  is  much  nar- 
rows. Supposing  Edwards  v.  Harben  to  be  kw, 
(though  doubts  have  arisen  as  to  the  extent  of  the 
doctrine  there  laid  down,)  and  possession  to  be  necessary 
to  confer  the  property  in  this  mil],  there  has  been 
such  possession^  as  was  admitted  by  the  nature  of  the 
cas^  which  is  very  different  from  the  c&se  of  goods 
cUpHble  of  beii^  transferred  from  band  to  hand;  the 
possession  of  these  by  a  supposed  vendor,  after  sale;  may 
be  a  badge  of  fraud :  but  would  it  not  be  ridiculous  if  the 
mortgagee  should  be  required  to  come  from  another  part 
of  the  country,  and  turn  miller  in  order  to  take  possession 
of  his  security  ?  This  is  a  mortgage  of  land,  by  a  party 
who  is  in  the  actual  occupation  of  a  mill,  and  if  he  re* 
linquished  his  occupation  it  would  probably  defeat  all 
the  ends  ci  his  mortgage.  No  false  credit  has  been 
created  by  the  transaction,  and  therefore  the  verdia 
must  stand  for  the  Plaintiff. 

BuRROUGH  J.  The  question  is,  whether  Burgesses  pos- 
session of  this  mill  is  fraudulent ;  and  how  can  that  be, 
when  the  title  to  the  land  was  in  the  mortgagor,  and  the 
mill  upon  it  ?  I  am  of  opinion,  that  Burgess^  possession 
was  consistent  with  the  deed,  and,  even  if  he  had  not 
made  any  conveyance,  ajterijacias  could  not  have  been 
executed  on  the  mill.     It  has  never  been  heard  of,  that 

such 
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sach  a  stracture  should  be  taken  in  execation.  Horn  t« 
Baker  is  a  very  important  case.  There  the  stilU  were 
set  in  brick-work,  and  let  into  the  ground.  Three  of 
the  vats  were  supported  by,  and  rested  upon,  brick'-work 
and  timber,  but  were  not  fixed  to  the  ground;  and 
sixteen  otlier  vats  stood  on  horses  or  frames  of  wood, 
which  were  not  let  into  the  ground,  but  stood  upon  the 
floor ;  and  the  Court  took  the  distinction  between  goods 
fixed  in  their  nature,  and  those  which  can  pass  from  hand 
to  hand;  clearly  holding,  that  those  which  were  fixed, 
did  not  pass  from  the  bankrupt  to  his  assignees. 


1820« 


Richardson  J.  Burgess,  being  seised  in  fee  of  land  and 
a  mill,  mortgages  both.  By  abundant  caution,  the 
mill  is  mentioned  in  the  deed,  but  without  that,  the 
mortgagee  would  have  had  it  as  part  of  his  security.  If 
Burgess  had  died,  the  interest  in  the  mill  would  have 
descended  to  his  heir ;  if  he  had  conveyed  the  land,  the 
purchaser  would  have  been  entitled  to  the  mill  without 
any  mention  of  it.  It  might  have  been  otherwise^  had 
Burgess,  as  tenant  for  years,  erected  the  mill.  In 
Pool^h  case  (a),  the  Court  held,  that  the  vat  of  a  sdap 
boiler,  erected  for  the  purposes  of  his  trade,  might  be 
seized  as  a  chattel  by  the  sheriff;  but  here,  if  the  mort- 
gagee could  not  take  the  mill  from  the  land  against  the 
will  of  mortgagor,  neither  could  the  sheriff.  Though 
in  the  estimation  of  the  jury,  this  was  considered  a  chat- 
tel, yet  it  is  quodammodo  annexed  to  the  land,  and  very 
distinguishable  from  that  species  of  goods,  of  which  the 
property  usually  accompanies  the  possession ;  and  no 
false  credit  is  promoted  by  the  occupier's  not  being 
actually  the  owner.  That  actual  possession  is  not  in  all 
cases  necessary  to  transfer  the  property  of  chattels,  ap- 
pears from  Kidd  v.  Bcndinson,  and  JVatkins  v.  Birch  (i). 
The  mill  could  not  have  been  moved  without  incon- 


(«)  Saik.  368. 


{b)  4  Taunt.  8»3. 


venience, 
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veQience,  and  the  mortgagee  could  only  take  actual 
possession  by  entering  on  the  land  unnecessarily,  or  by 
occupying  the  mill  to  his  own  personal  inconvenience; 
it  was  therefore  perfectly  consistent  with  the  whole 
nature  of  the  transaction,  that  the  mortgagor  should 
remain  in  possession;  I  am,  therefore,  of  opinion,  that 
the  verdict  for  the  plaintiff  must  be  allowed  to  stand. 

Rule  discharged. 


Fib*  zo. 

A  pUintiir  in 
error  in  the 
Exchequer 
^  chamber  is  not 
confined  to  the 
taking  out  one 
rule  in  each 
termy  but  may 
proceed  as 
quickly  as  he 
pleases. 


IN  THE  EXCHEQUER  CHAMBER, 
Home  v.  Bentinck,  in  Error  (a). 

ipVANS  had  moved  for  a  rule  to  direct  the  officer  of 
the  Court  to  allow  the  Plaintiff  to  proceed  in  this 
cause  as  quickly  as  he  wished,  which  the  officer  had  re- 
fused to  do,  alleging,  that  only  one  rule  could  be  taken 
out  in  each  term,  and  that  one  had  already  been  granted 
in  the  present  cause. 

The  Court  intimated  an  opinion,  that  the  plaintiff 
ought  to  be  allowed  to  proceed  as  quickly  as  he  pleased, 
and  the  officer  then  acquiesced. 

(a)  The  reporters  are  in-  tleman  at  the  bar  for  the  note  of 
debted  to  the  kindness  of  a  gen-     this  case. 


Feb*  zz. 


Williams  v.  Thacker. 


proceedings 

on  a  bail  bond 

set  aside,  on 

the  ground 

that  it  was 

givea  in  a  second  action  for  the  nxa%  c^uvei  ^ough  the  first  action  v-as  non-prossed: 

the 


A    Rule  nisi  had  been  obtained  to  set  aside  the  pro« 

cecdings  in  this  causei  (which  was  an  action  on  a 

bail  bond),  and  also  the  bail  bond,  on  the  ground  that 
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the  suit  was  a  second  action  for  the  same  caase;  the 
first  action  had  been  noi^prossed. 

Onslam  Seijt.  now  showed  cause  against  the  rule,  and 
contended,  that  it  was  not  the  practice  to  stay  a  second 
action  where  the  first  had  been  nofirprossed.  He  cited 
in  proof  of  this  Turton  v.  Hays  (a). 

Sed  per  Curiam^  the  exception  as  to  judgment  by 
Non  Prosj  does  not  apply  where  the  second  action  is 
vexatious ;  and  a  second  action  for  the  same  cause  must 
always  be  deemed  vexatious,  unless  the  contrary  is 
shown. 

Rule  absolute  (i). 

(a)   iStr.ASS' 

{b)  And  see  Arcber  v»  dfompneys,  ante,  289. 


1820. 


Williams 
Tbackkr. 


Willis  v.  Pbckham. 

A  SSUMPSIT  to  recover  a  remuneration  for  the 
Plaintifi^s  loss  of  time  during  his  attendance  on 
subpoena  as  a  witness  in  the  cause  of  "  Peckham  v.  Cofej," 
the  money  counts  were  added.  At  the  trial  before 
Dallas  C.  J.  at  the  Middlesex  sittings  after  Michaelmas 
Term  1820  it  appeared,  that  the  Plaintiff,  a  labour- 
ing carpenter,  had  been  served  with  a  subpoena  in  the 
last^^amed  action,  that  the  defendant  promised  the 
plaintiff  to  pay  him  for  his  loss  of  time ;  that  the  Plain- 
tiff attended  ht  the  trial,  and  gave  his  evidence,  and  that 
the  defendant  succeeded  in  his  action  against  Colesy 
and,  charged  in  his  bill  of  costs,  which  was  settled  by 
the  master  against  Coles,  the  sum  of  SU  as  paid  to  WiUis 
for  loss  of  time,  which  sum  was  received  from  Coles  by 

the 


Feb.  II. 

Awitnesi  can- 
not recover  a 
compensation 
for  his  timey 
though  an  ex- 
press promise 
be.  given  him, 
that  he  shall 
be  paid  for  his 
loss  of  time. 


51« 


I  TOO. 


WltLU 

Fbckham. 
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the  defendant,  but  never  paid  to  tbe  plaiQtifi;  It  afK 
pcared,  however,  that  the  master  refused  to  allow  tliif 
sum  expressly  for  loss  of  time,  but  allowed  it  under  the 
head  of  general  expenoes.  Tbe  counfiel  for  tbe  defend- 
ant contended,  that  ihift  action  could  not  be  maintained* 
That  it  was  contrary  to  all  practice  to  allow  for  loss  a[ 
time;  that  the  attendance  of  witnesses  was  a  public 
duty,  and  they  could  recover  for  expences  only;  and 
that,  even  the  express  promise  to  pay,  being  without 
consideration,  could  not  aid  tbe  plaintiff.  Tbe  learned 
judge  expressed  bis  opinion  decidedly,  that  tbe  action 
could  not  be  uiaintBined.  Tbe  jury,  notwithstanding^ 
having  found  a  verdict  for  the  plaintiff;  leave  was  given 
to  the  defendant,  to  move  to  set  aside  the  verdict,  and 
enter  a  nonsuit.    Accordingly, 

Lens  Seijt.,  on  a  former  day,  having  obtained  a  rule 
nisi  to  that  effect, 

Vaiighan  Serjt.  and  Bosanquet  Seijt.  now  showed 
cause  against  the  rule^  and  finding  that  the  inclination 
of  the  Court  was  against  the  allowance  of  any  compen- 
sation for  a  witness's  time,  contend^,  that  as  tbe  de- 
fendant had  actually  received  tbe  money,  under  the 
charge  of  general  expences,  the  plaintiff  was  entitled  to 
recover  it  upon  the  coimt  for  money  bad  and  receivedf 
or,  at  all  events,  upon  the  defendant's  express  promise 
to  pay* 

DaxxjlS  C.  J.  There  were  in  fact  no  exipences,  as  the 
witness  came  but  a  short  distance,  and  how  could  there 
beany  consideration  for  a  promise,  when  the  witness  was 
bound  to  remain  to  give  evidence  under  his  subpoam  ? 


Park  J.  Compensatbn  for  loss  of  time  in  attendance 
AS  witness  is  only  allowed  to  medical  men  and  attomies. 

The 
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The  point  has  been  settled  in  the  Ktpg^s  Bench,  by  the       ISSO. 

case  of  Moor  v.  Adam  (a),  'T'  ' 

^  '  Willis 

.    Bu&BiouGH  J.  and  Richardson  J.  concurred.  P«amAM. 

Rule  absolute* 

{a)  SM.&S.  156. 


BUTTERTON  V.   FURBER.  ^f^-  "• 

T>  EPLEVIN  on  a  distress  for  poor's  rates.  The  avowant 

Verdict  for  Defendant  '^n  replevin  on 

a  distress  for 
poor  rates  is 
Hidlock  Serjt  having  on  a  former  day,  obtained  a  only  entitled 
rule   nisi  for  the   prothonotary  to  tax  the  Defendant  ^^^^^  ^  ^^J^* 
treble  costs,  according  to  43  Miz.  c.  2.  s,  19.  c.  3.  j.  19. 

Faughan  Serjt  now  showed  cause  against  the  rule : 
where  a  party  was  entitled  to  damages  at  conmion  law, 
if  treble  damages  are  given  by  statute,  he  shall  have 
treble  costs  also :  aliier  where,  as  in  the  present  case, 
the  party  was  not  entitled  to  damages  at  common  Jaw, 
Okely  V.  Salter  {a) ;  and  the  statute  of  43  Miz.  c.  2. «.  19. 
which  is  a  penal  statute,  does  not  say  the  party  shall 
have  treble  costs,  but  treble  damages  with  his  costs. 
The  prothonotary  refused  to  allow  treble  costs  some 
years  since,  in  the  only  case  which  has  occurred  of  late 
years  on  this  statute  (5). 

Hidlock  Serjt.  in  support  of  his  rule.  The  point  relied 
on  in  Ncy*s  report  of  Okely  v.  Salter^   is  not  men- 

{a)  Ncy.  137.     5.C.  Teh)»  I76. 

{jb)  Hcmfipn  Y>  Jojuljfif  D^u  ly  I798t 

tioned 
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tioned  in  YelverioUj  who  says,  that  the  statute  of  Elit. 
is  not  penal,  but  to  beconstrued  largely  in  aid  of  charity. 
And  in  Lawson  v.  Slary  {a\  a  case  turning  on  stat  2 
W.  Sf  M.  sess.  1.  r.  5.  treble  costs  were  given  :  the  words 
of  that  statute  are  in  substance  the  same  as  those  of  the 
statute  of  Eliz.  *  the  party  being  allowed  in  the  former 
his  treble  damages  and  costs  of  suit.  In  the  case  pro- 
vided for  by  that  statute,  damages  would  have  been  re- 
covered at  common  law,  but,  that  circumstance  is  not 
noticed  in  the  report,  as  having  influenced  the  judgment 
of  the  court. 


Dallas  C.  J.  There  seems  to  me  to  be  no  doubt  on 
the  construction  of  this  statute,  and  still  less  on  the  case 
to  which  we  have  been  referred.  The  question  is,  whe- 
ther, where  a  statute  gives  treble  damages  in  a  case 
where  none  were  recoverable  at  common  law,  treble 
costs  are  also  to  be  intended ;  I  see  no  ground  for  such 
a  construction.  The  statute  of  Elizabeth  says  the  party 
shall  recover,  not  treble  costs,  but  "  his  costs  also."  Tre- 
ble damages  constitute  an  enactment  sufficiently  penal, 
without  adding  treble  costs.  Jn  the  statute  of  William  4r 
Mary  the  expression  is  not  the  same :  the  word  and  may 
there  be  considered,  as  conjoining  damages  with  costs ; 
both  the  words  and  the  collocation  arc  different.  The  case 
in  Nay  is  a  direct  authority  against  the  Defendant. 


Park  J.  1  am  of  the  same  opinion.  The  words  of 
the  act  are  decisive;  there  is  much  better  reason  for  the 
Defendant's  argument^  where  the  copulative  and  is  cm- 


(a)  Garth,  321.     z  Ld*  Raym.  19. 


♦  The  words  of  the  stat.  of 
Bliz,  are  "  the  same  defendant 
to  recover  treble  damages  by 
reason  of  his  wrongful  vexation 
in  that  behalf,  with  his  costs  alsoi 
in  that  part  sustained.'' 


The  words  of  the  stat.  of 
W>  £5f  M  are  «*  the  person  or  per- 
sons grieved  shall  recover  his  and 
their  treble  damages  and  costs  of 
suit." 

ployed 
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ployed  in  the  statute^  than  where  the  words  are  pnt  dis- 
junctively, as  in  the  act  of  Elizabeth*  Even  if  the  case  in 
Lord  Beapnond  was  rightly  decided,  (which  I  don't  say,)  it 
does  not  apply  to  the  present  question,  the  words  of  the 
two  acts  being  so  difierent  < 

BuRRouaH  J.  of  the  same  opinion* 

Ricif  AlinsoM  X  In  the  case  arising  on  the  statntd  of 
William  4*  Mary  damages  were  recoverable  at  common, 
law ;  here^  we  must  rest  on  the  words  of  the  statute^ 
which  give  the  party  treble  damages  with  his  costs.  The 
report  in  Nay  must  be  considered  as  accurate,  notwith- 
standing the  silence  of  YelverUmy  as  to  one  of  the  points 
mentioned. 

Rule  discharged* 


GrILLARD  v.   HoOUC«  feh.U4 

T/'AVGHAN  Seijt.,  on  a  former  day,  had  obtained  a  Under  the 

rule  nisi  for  a  mandamus  to  the  Court  in  Indian  '^  ^'  3*  '•  ?|- 

the  court  will 
to  examine    witnesses    on   behalf   of  the    Drfendant  gnnt  a  man^ 

in    this  case.       The  application   was  founded  upon  damns  io\h» 

Stat  13  G.  S.  c.  63.  $  44.  which,  (after  reciting  that  his  ^^^^^f^ 

majesty's  subjects    were  liable  to  be  defeated  of  the  witnesses  on 

several  rights,  titles,  debts,   dues,   demands,  or  suits,  J^f^L    ** 

for  which  they  had  cause  arising  in  Indioj  &c.  and,  for  civil  action. 

preventing  such  feilure  of  justice,)  enacts  "  that  when 

and  as  often  as  the  united  company  of  merchants  of 

England  trading  to  the  East  Indies^  or  any  person  or 

persons  whatsoever,  shall  commence  and  prosecute  any 

action  or  suit  at  law,  or  in  equity,  for  which  cause  has 

arisen,  or  shall  thereafter  arise,  in  India^  against  any 

Vol.  L  N  n  other 
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odier  person  or  persong  whatever,  in  any  of  his  miyes* 
ty's  courts  of  Westminster,  it  shall  and  may  be  lawful 
for  such  Court  respectively,  upon  motion  there  to  be 
made,  to  provide  and  award  such  writ  or  writs  in  the 
nature  of  a  mandamus  or  commission  to  the  chief  jnstiee^ 
&c.  &C  as  the  case  may  require,  for  the  examination  of 
witnesses  as  aforesaid,  &g/' 

Lens  Serjt  now  showed  cause  and  contended,  that  the 
power  of  granting  the  writ  to  Drfefidanis  as  well  as 
Prosecutors,  being  only  given  by  the  40th  section,  was» 
by  that  section,  confined  wholly  to  cases  arising  on  in« 
dictment  and  information  {a):  And,  that  the  44th 
section,  which  related  to  civil  cases,  differed  from  the 
40th  both  in  wording  and  substance,  and  afforded  the 
Court  no  authority  to  grant  the  writ  on  the  application 
of  the  Defendant;  nor  was  there  any  hardship  in  this; 
for,  where  it  was  necessary,  the  Court  would  stay  pro- 
ceedings on  behalf  of  the  Defendant. 

Vat^han  and  Taddjf  Seijts.,  in  support  of  the  rule, 
were  stopped  by  the  Court, 

Dallas  C.  J.  It  would  be  most  unreasonable,  that 
a  Defendant  should  not  have  this  mandamus  as  well  as  a 
Plaintiff,  but  the  first  thing  is  to  enquire,  what  the 
statute  has  provided ;  because,  if  the  Defendant  is  tber^y 
placed  in  a  situation  different  from  that  of  the  Plaintiff, 
the  Court  cannot  interfere.     Upon  the  justice  of  the 


(a)  Z3  G.J.  e.  63.  which  enacts  ftndanU  to  award  a  writ  of  j 

thatinallcasesof  iW/r/mmfjand  damus  to  the  chief  justice  and 

informations  Add  or  exhibited  in  judges  of  the  supreme  court  of 

the  court  of  K*B.  for  jm/ir-  judicature^  &c.  to  hold  a  court  for 

meanors  or  offences  committed  in  examination   of   wicnessest  and 

IndiOf  it  shall  be  lawful  for  the  receiving  proofs  concerning  the 

•aid  court,  on  motion  made  on  matters  chai^ged  ia  sach  indict- 

behalf  of  the  froseaUor  or  </#-  mentSt 


Richardson  J.    G>ncurred, 


Rule  absolute. 
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case  there  can  be  no  doubt ;  the  Plaintiff  and  the  D&-  1820. 
fendant  should  stand  on  equal  ground ;  why,  then,  should 
this  weapon  be  put  into  the  hands  of  the  Plaintiff, 
while  the  Defendant  is  left  without  any  shield  against  it? 
The  only  circumstance  which  induced  me  to  pause,  was, 
an  idea,  that,  from  the  length  of  time  which  has  elapsed 
since  the  passing  of  the  statute,  some  cases  might  have 
arisen  upon  it.  None  have  been  referred  to,  and  if  none 
exist,  I  have  no  doubt  on  the  question:  the  statute 
meant  to  give  equal  and  mutual  remedy  to  both  the  par- 
ties in  a  suit;  and  the  legislature  does  not  appear  to 
have  contemplated  any  stay  of  proceedings  on  the  part 
of  the  Defendant,  as  an  equivalent  for  the  advantage 
afforded  to  the  other  party. 

Park  J.  I  am  of  the  same  opinion.  This  is  a  re- 
medial law,  and  in  a  case  entirely  new,  like  the  present, 
we  must  put  such  a  construction  on  the  statute  as  is 
most  consonant  to  justice.  In  the  case  of  indictment, 
the  remedy  is  expressly  extended*  to  both  parties :  why 
should  the  legislature  adopt  a  different  course  with  re- 
gard to  actions  ? 

BuRROUGH  J.  The  act  applies  to  both  parties ;  both 
are  mentioned  in  one  clause,  and  there  is  no  express 
exclusion  of  Defendants  in  the  subsequent  clause ;  it 
must  be  implied,  that  the  legislature  intended  to  include 
Defendants  as  well  as  Plaintifi  in  the  latter  clause. 


Nn2 
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In  Re  Richard  Peter  Sbcith. 


Where  m  at-      TENS  Seijt,  on  a  former  day,  had  obtained  a  rule  nisi 

^ru!^  off  thT         ^^^  striking  the  above-named  attomqr  off  the  rolls 

roOt  of  the      of  this  Court  on  an  affidavit  stating^  that  he  had  been 

iT.  J7.  on  a  re-   gtruck  off  the  rolls  of  the  Court  of  King's  Bench  for  sup- 

ma^yhe  will,  porting  his  clerk  in  swearing  falsely  (as  bail)  that  he,  the 

on  motiony  be   clerk,  was  a  lace  manufacturer.     The  affidavit  stated  the 

rSulrf  tfib      '^^  ^^  ^^®  master  finding  the  truth  of  the   charge 

Goorty  unless     against  the  party,   upon   reading    which    report  the 

sofi^ent  cause  court  of  K.  B.  ordered  his  name  to  be  struck  off;  an 

the  contnuy.     addition  was  made  to  the  affidavit  at  the  suggestion  of 

this  Court,  viz.  that  the  report,  of  which  the  statement 

set  forth  in  the  affidavit  was  a  true  copy,  was  in  the 

custody  of  the  master. 

Vaiighan  Seijt.  was  to  have  shown  cause  against  the 
rule,  but  being  unprepared  with  any  affidavit,  the  Court 
held,  that  the  report  of  the  master  under  the  circum 
stances  above  stated,  was  a  sufficient  reason  for  their 
making  the 

Rule  absolute. 
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Ieving  and  Others,  Assignees  of  Campbell  and    ,  ^^^Q* 
Others,  Bankrupts  v.  Mackenzie. 


B 


Y  a  letter  dated  the  9th  of  February  1816,  and  ad-  Oneeoant  o£ 

dressed  to  Campbell  and  Co.,  the  Defendant  gave  ^^•^^'"**°° 

Campbell  and  Co.  the  following  guarantee :    *^  My  son  sidention  of  a 

Charles  Mackenziey  lately  informed  me,  that  he  was  guarantee  for 

pbout  to  enter  into  some  arrangements  of  a  pecuniary  ^S^^^* 

nature  for  the  bouse  of  Messrs.  Figers  and  Co.  of  which  to  be  given  by 

be  i9  a  partner,  and,  that  it  would  be  advantageous  to  ^[^^'.^ 

manner  ^i^ 
anj  there  agreed  upon  between  the  parties.    The  evidence  to  support  this  aUe^pttion 
eonsbted  of  letters  to  the  following  effect. 

*^  tiiy  son  informed  me  he  was  abont  to  enter  into  some  arrangements  of  a 
pecuniary  nature  for  the  house  of  K  and  Co.  in  which  he  is  a  partiiery  and  that  it 
would  be  advantageous  to  have  such  arrangements,  or  part  of  themt  carried  into 
effect  by  drafts  by  me  on  youy  payable  to  him  or  his  order ;  and  that  he  was  per- 
suaded I  would  guarantee  you  ultimate  security :  I  therefore  give  you  such  guarantee 
to  the  amount  of  5000/." 

<<  I  find  that  the  house  of  F.  and  Co.  has  deemed  it  expedient  to  establish  a  credit 
with  some  house  in  Landoth  upon  such  terms  as  may  be  agreed  upon  by  the  parties ; 
and  that  my  son  has  written  to  you  to  fix  that  credit  vrith  yoU)  not  doubting  that  I 
would  guarantee  your  ultimate  security.  My  regard  for  my  son  induces  me  to  give 
the  guarantee  in  question.'' 

<<  I  gave  you  a  letter  of  ultimate  guarantee  to  the  amount  of  5000/.  for  such 
arrangements  of  a  pecuniary  nature,  as  my  son  might  enter  into  with  you,  or  for 
such  part  of  them  as  might  be  carried  into  effect  by  drafts  by  me  on  you  payable  to 
him  or  order ;  and  as  I  am  since  informed,  that  such  arrangements  have  been*  or 
are  about  to  be,  extended  to  the  amount  of  8ooo/.>  I  give  you  my  ultimate  gua- 
rantee for  the  additional  sum  of  3000/." 

*^  My  guarantee  for  5000/. ;  my  guaranteeing  temporary  aid  on  an  emergency ; 
my  guarantee  in  the  same  year  for  3000/-,  which  last  in  its  plain  sense  marks  the 
event  of  the  temporary  aid,  make  the  whole  of  my  guarantee  against  ultimate  loss 
80C0/.,  and  distinctly  limit  it  to  that  amount.'* 

Held»  that  there  was  no  variance  between  the  contract  above  stated)  and  that 
made  out  by  this  evidence. 

Another  count,  supported  by  the  same  evidence,  stated  the  considention  of  the 
guarantee  to  be  <<  that  C*  and  Co.  would  give  F,  and  Co.  credit,  in  manner  then 
and  there  agreed  upon."  And  the  promise  given  on  ludi  consideration^  to  be  a 
guarantee  for  8000/. 

Held  also,  that  there  was  no  variance  between  this  statement  and  the  evidence  ad« 
duced  ia  proof  of  it. 

Nn  3  have 
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1820. 


Irvimo 
and  Othen 

V. 
MAClUWZIB. 


bave  8uch  arrangements,  or  part  of  them,  carried  into 
effect  by  drafts  by  me  on  you  payable  to  him,  or  to  bis 
order ;  and  he  further  stated,  that  be  was  persuaded  I 
would  readily  guarantee  you  ultimate  security  against 
any  loss  that  might  arise  to  you  from  such  arrangements, 
or  from  the  acceptance  of  such  drafts.  I,  therefore, 
hereby  give  you  such  guarantee  to  the  amount  of  500(U. 
sterling,  and  I  request,  that  you  will  keep  the  amount  of 
all  such  transactions  separate  and  distinct  from  my  pri- 
vate accounts." 

On  the  same  day,  the  Defendant  addressed  a  private 
letter,  as  follows,  to  D.  Campbeli^  one  of  the  partners  in 
the  firm  oiCampbeliviXkA  Co.:  <'  By  a  letter  received  from 
my  son,  I  find,  that  the  house  of  V^ers  and  Co.,  of 
which  he  is  a  partner,  has,  within  these  few  months,  bad 
such  an  increase  of  business,  that  it  is  deemed  expedient 
to  establish  a  permanent  credit  with  some  house  of  re- 
spectability in  London  upon  such  terms  as  may  be 
agreed  to  by  the  parties,  for  the  purpose  of  meeting  oc- 
casional contingencies,  to  which  that  increase  may  give 
rise;  and  he  also  writes  me,  that  from  his  knowledge  of 
my  intimacy  with  your  kte  uncle,  he  had  expressed  to 
you  his  wish  to  fix  such  credit  with  your  house, 
not  doubting,  that  I  would  readily  guarantee  your 
ultimate  security:  he  has  likewise  stated  to  me 
the  handsome  manner  in  which  you  have  agreed  to 
this  on  your  own  part,  expecting  a  similar  concurrence 
on  that  of  your  partners,  for  which  I  b^  leave  to  offer 
my  best  acknowledgements  and  thanks.  My  r^trd  for 
my  son,  founded  not  only  on  paternal  afiection,  but  also 
on  a  knowledge  of  his  abilities,  and  integrity  of  hb 
character,  induces  me  without  hesitation  to  give  the 
guarantee  in  question,  which  I  transmit  with  this,  under 
cover  of  Vigms  and  Co.,  to  be  delivered  in  case  of  my 
son^s  absence,  by  Mr.  V^en  the  other  partner  in  the 
hottSfi  of  whose  activity  and  extemive  mercantile  know- 
ledge 
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Ad  Other 
I/Lackxxwl 


ledger  I  have  the  strongest  reasons  to  think  most  &YOiir-        1880. 
ably ;  and  I  shall  be  very  much  gratified  if  the  connec- 
tion  between    the  two  houses  shall  eventually   prove     ^nd  Others 
advantageous  to  both*    I  think  it  right  to  mention  these  v. 

particulars  to  yoU)  that  you  may  be  satisfied  as  to  the 
nature  of  my  guaranteci  and  that  it  is  a  real}  and  not  a 
nominal  one.  You  are  at  libertyi  if  you  think  proper, 
to  communicate  this  letter  to  your  partners,  to  whom  as 
old  acquaintancesi  I  beg  leave  to  ofier  my  remembrances 
and  regards*" 

By  a  letter  dated  the  2 1st  otjune  1 8 1 6t  and  addressed 
to  Campbeil  and  Co.  the  Defendant  gave  Camjpbell  and 
Co.  the  further  guarantee  following:  ^*On  the  9th  of 
last  Febniary^  I  gave  you  a  letter  of  ultimate  guarantee 
to  the  amount  of  5000^.  sterling,  for  such  arrangements 
of  a  pecuniary  nature^  as  my  son,  Mr.  Charles  Mackenzie^ 
might  enter  into  with  you  for  the  house  of  Messrs. 
Vigers  and  Co.  of  which  he  is  a.partner,  or  for  such  p^rt 
of  them  as  might  be  carried  into  effect,  by  drafts  by  me 
on  you,  payable  to  him  or  order ;  and,  as  I  am  since 
informed,  that  such  arrangeme^its  have  been,  or  are 
about  to  be  extended  to  the  amount  of  8000/.  sterling, 
which  leaves  a  deficiency  in  my  ultimate  security  of 
3000/.  sterling ;  I  hereby  give  you  my  ultimate  guar- 
antee of  such  additional  sum  of  3000/.  to  secure  you 
against  any  loss  that  may  ultimately  arise  to  you  from 
such  additional  arrangements/' 

On  the  30th  of  May  1818,  the  defendant  wrote  to 
1>.  Campbell  as  follows :  ^^  My  guarantee  of  the  9th 
of  Febniary  1816,  to  your  house  for  5000/.,  my  letter  to 
you  of  the  22d  April  following  guaranteeing  temporary 
aid  on  an  emergency,  and  my  guarantee  of  the  21st 
of  JuM  in  the  same  year,  to  your  house  for  3000/.  (which 
last  in  its  plain  sense  and  meaning  marks  the  event  of 
,  the  temporary  aid  mentioned  in  my  latter  of  the  22d  of 
N  tt  ♦  April) 
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1 820*       April)  make  the  whole  of  my  guarantee  agamst  ultimate 
Ion  8000/.,  and  distinctly  limit  it  to  that  amount.'' 

Assumpsit  having  been  brought  on  this  guarantee,  the 
two  counts  of  the  declaration,  which  were  found  appli- 
cable to  the  whole  of  the  Plaintiff's  case^  (the  second  and 
fourth)  stated  the  consideration  for  the  guarantee  as 
follows;  (second  count)  ^'  And  whereas  before  the  time 
ice  said  Defendant  had,  in  consideration  of  certain  credit 
to  be  given  by  the  said  Duncan  CampbeUj  JB.  H,  and 
A.  B.{a)  to  the  said  W.  B,  Vigers  and  Charles  Mackenzie f 
in  manner  then  and  there  agreed  upon  between  them, 
given  the  said  Duncan  Campbellj  B.  H.  and  A.  JB.,  his 
guarantee  to  the  amount  of  5000/.  of  lawful  money  of 
Great  Britain  for  their  ultimate  security  against  any -loss 
that  might  arise  to  them  from  giving  such  credit ;  and 
the  said  Duncan  CampbeUj  JB.  H.  and  A.  B.  had  accord- 
ingly given  such  credit  to  W.  JB.  V.  and  C  itf.  to  a  large 
amount,  to  wit,  to  the  amount  of  5000/.  of  like  lawful 
money  to  wit,  at,  &c.  and  thereupon  afterwards  and  be- 
fore the  bankruptcy, to  vidt,  on,  &c.  at,&c.  in  consideration 
of  the  premises  in  this  count  mentioned ;  and  also  in 
consideration  that  Duncan  CampbeUj  B.  H.  and  A»  JB.  at 
the  special  instance  and  request  of  the  Defendant  would 
extend  the  credit  to  W.  B.  V.  and  C.  M.  to  the  amount 
of  8000/.,  the  Defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  Duncan  CampbeUj  B.  H.  and 
A.B.  to  guarantee  them  to  the  additional  amount  of 
3000/.  against  any  loss  that  might  ultimately  ari&e  to 
them  &om  giving  such  additional  credit* 

Fourth  count :  And  whereas  also  heretofore,  and  be- 
fore the  bankruptcy,  to  wit,  on,  &c.,  at,  &c.,  in  consi- 
deration that  the  said  Dutican  Campbell,  B,H.,and 
A*  £.,  at  the  special  instance  and  request  of  the  Dc- 

[a)  The  other  partners  in  the  firm  of  Camfbell  and  Co. 

fendant 
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fendant,  would  give  credit  to  W.  B.  V.  and  C  JIf.,  in 
manner  then  and  there  agreed  upon  between  them, 
the  Defendant  undertook  and  &ithiully  promised 
Duncan  Campbell,  B.  H.  and  A.  J3.  before  they  became 
bankrupts,  to  guarantee  their  ultimate  security  against 
any  loss  that  might  arise  to  them  from  giving  such  cre« 
dit  as  last  aforesaid,  to  the  amount  of  8000/.  sterling ; 
and  the  said  Plaintiffi,  in  fact,  say,  that  the  said  Duncan 
Campbell,  B.  H.  and  A.  B.,  confiding  in  the  said  last 
mentioned  promise,  and  undertaking  afterwards  and  be- 
fore the  said  bankruptcy,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  on  other  days  and  times  afterwards,  did 
accordingly  give  such  credit  to  the  said  W.  B.  Vigers 
and  Charles  Mackenzie  to  a  large  amount,  to  wit,  to  the 
amount  of  SOOOif.  of  like  lawful  money. 


5S» 


1890. 


iRvnro 
todOUitn 

Mackevzcb* 


At  the  trial  before  Dallas  C.  J.  {London  adjourned 
sittings,  after  Michaehnas  term  1819,)  the  letters  above 
set  forth  were  produced  as  evidence  to  support  the 
guarantee,  the  consideration  whereof  was  stated  in  the 
pleadings  as  above*  The  jury  found  a  verdict  for  the 
Flaintiffi. 

A  rule  nisi  having  been  obtained  by  Bosanquet  Serjt, 
on  a  former  day,  to  set  aside  this  verdict  and  enter  a 
nonsuit,  among  other  reasons,  on  the  ground  of  a 
variance  between  the  guarantee  stated  in  the  declaration, 
and  that  produced  in  evidence;  and 

Ziens  Seijt.,  in  showing  cause  against  the  rule,  having 
contended,  that  the  substance  and  legal  e£fect  of  this 
guarantee  was  correctly  described  in  the  two  counts 
above  referred  to,  and  was  more  especially  borne  out  by 
the  Defendant's  third  letter, 


Bosanquet  argued  in  support  of  bis  rule.    It  is  dear 

from 
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J  820.  from  the  Dtfendanfs  letters,  that»  at  the  time  be  gave 
bia  guaraotee  to  Campbell  and  Co.^  the  matiner  in  which 
CampbeU  and  Co.  were  to  give  credit  to  Vigers  and  Co. 
was  not  settled  and  agreed  upon,  but  was  to  be  Uie  sub- 
ject of  future  arrangement*  The  first  letter  says, 
<<  My  son  informed  me  he  was  aboui  to  enter  into  some 
arrangements  with  you/'  The  second  states,  that  it  was 
deemed  expedient  by  Vigers  and  Co.  **  to  establish  a 
permanent  credit  with  some  house  of  respectability  in 
I/mdath  upon  such  terms  as  tnay  be  agreed  to  by  the 
parties."  The  third,  <^  I  gave  you  a  letter  of  ultimate 
guarantee  to  the  amount  of  5000/.  sterling,  for  such 
arrangements  of  a  pecuniary  nature  as  my  son,  Mr. 
Charles  Mackenzie  might  enter  into  with  you."  Now, 
the  second  count  states  the  consideration  of  the  De- 
fendant's guarantee  for  5000/.  to  have  been  the  credit 
to  be  given  by  Campbell  and  Co.  to  Figers  and  Ca  m 
manner  then  and  there  agreed  upon^  In  assumpsit^  the 
whole  consideration  for  the  promise  ought  to  be  fully 
and  clearly  stated ;  there  would  be  an  end  of  the  pre- 
cision of  pleading,  and  of  the  notice  of  the  nature  of 
the  Plaintifiii'  demand,  intended  to  be  conveyed  to  the 
Defendant  by  a  declaration,  if  arrangements  forming  the 
substantial  part  of  the  consideration  of  a  promise  could 
be  stated  in  so  general  and  loose  a  way,  as  by  the  simple 
expression,  <*  in  manner  then  and  there  agreed  upon." 
But,  at  all  events,  if  so  vague  a  statement  can  be  made^ 
consistently  with  the  rules  of  pleading,  it  must  be  sup- 
ported by  evidence,  and  it  must  be  shown  that  some 
manner  of  arrangement  was  actually  agreed  on  at  the 
time  stated;  whereas  here,  according  to  the  Defend- 
ant's letters,  the  manner  in  which  CampbeU  and  G). 
should  give  credit  to  Vigers  and  Co.,  so  fiir  from  having 
been  actually  agreed  on  and  settled,  were  at  the  time 
the  Defendant  gave  his  guarantee,  completely  in  Jteri. 
Them  with  respect  to  the  fourth  count:  By  the  De- 
fendant's 
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fendaiit's  lettersi  it  appeufs  that  when  he  gave  his  gim- 
raatee  for  the  3000/.,  Campbell  wd  Co.  had  actually 
credited  Vigers  and  G).  to  the  amount  of  6000k  in  con- 
sequence  of  the  Defendant's  former  guarantee,  so  that 
a  part  at  least  of  the  consideration  for  the  second  gua- 
rantee was  past  and  executed :  But  the  fourth  count 
states,  that  the  Defendant  gave  his  guarantee  for  80002., 
and  upon  a  prospective  consideration,  that  CamjAell  and 
Co.  would  give  tigers  and  Co,  credit,  in  manner  then 
and  there  agreed  upon ;  and  the  argument  with  respect 
to  the  unfounded  statement,  that  the  manner  in  whioh 
CampbeU  and  Co.  were  to  give  credit  to  yigers  and  Co. 
was  then  and  there  agreed  upon^  implies  to  this  count  as 
well  as  to  the  second. 


18S0. 


lavivo 
and  Othen 

V. 

Mackenzib. 


Tlieir  I/>rdships  after  conferring  together,  at  the 
rising  of  the  Court,  gave  it  as  their  opinion,  that  no 
variance  had  been  made  out  between  the  declaration  and 
the  evidence  contained  in  the  four  letters. 

Rule  discharged. 


KiKasTON  and  Another  v.  Llewellyn  and 
Belchier. 

0NSLO1V  Serjt,  on  the  8th,  obtamed  a  rule  nisi  to 
quash  the  capias  ad  respondendum  in  this  cause, 
and  have  the  bail-bond  delivered  up  to  the  Defendants 
to  be  cancelled,  for  irregularity,  the  Defendants  christian 
names  having  been  omitted;  the  writ  only  directing  the 
Sheriff  to  take  Messrs.  Llewelfyn  and  Belchier. 

Pell  Serjt.,  in  showing  causey  read  an  affidavit,  which 
stated  that  the  Defendants  had  been  arrested  on  the 
SOth  otDecembeTf  that  the  writ  was  r^urnable  on  the 

?Oth 


Feb.  xa. 


The  defendants 
having  ngned 
a  reguUr  bail- 
bond,  were 
held  to  have 
waived  the  irre- 
gularity of  the 
omission  of 
their  Christiui 
names  in  a 
capUu  adrt' 
spondendum 
directing  the 
sheriff  to  take 
Aussri.Xt 
aadl^* 
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20th  of  January  J  and  the  declaration  filed  on  the  24th. 
That  one  of  the  Defendants  having  been  implied  to  on 
the  11th  of  January  to  execute  a  warrant  of  attorney, 
sent  an  answer  on  the  18th,  promising  to  do  so^  and 
alleging  the  absence  of  his  partner  from  town,  as  a 
reason  for  not  having  sooner  complied  with  such  re- 
quest :  That  on  the  20th  of  January  both  Defendants 
executed  this  warrant  of  attorney,  and  on  the  27th 
called  on  the  Plaintiff,  promising  to  settle  the  business. 
The  Defendants  had  regularly  signed  the  bail  bond. 
All  these  circumstances,  together  with  the  time  which 
had  been  suffered  to  elapse  before  the  application  was 
made^  constituted,  a9  it  was  contended,  a  waiver  of  the 
irregularity. 


Ondam  in  support  of  the  rule.  This  writ  is  radically 
bad,  and  cannot  be  waived ;  besides,  an  application  for 
mercy  or  time  has  never  been  held  a  waiver  of  irr^u- 
larity.  Nor  ought  the  Defendants  to  have  applied  to 
the  Court  sooner.  The  time  to  take  advantage  of  an 
irregularity  is  when  the  next  step  is  taken,  after  the 
irregularity ;  the  Defendants,  therefore^  were  not  called 
upon  to  apply  before  declaration  ^  filed.  The  writ  is 
incapably  of  amendment,  being  equivalent  to  a  general 
warrant.  Under  the  order  to  take  Messrs.  Ueaxllyn 
and  BekhieTf  any  persons  of  that  name  might  have  been 
arrested,  and  no  perjury  could  have  been  assigned  if 
the  affidavit  to  hold  to  bail  ran  in  the  same  form. 


Sedper  Curiam,  The  bail  bond  is  signed  by  the  De- 
fendants, and  is  regular.  That  circumstance  is  a  suffi- 
cient waiver  of  the  irregularity. 

Rule  discharged. 
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Carvick  V.  Blagrave. 

^HE    Plaintiff,    as  assignee   of  one   Seih  Thomas^  In  covenant  by 

brought  covenant  for  rent  arrear  against  the  De-  J^JJJ^J^^^-jjin^ 
fendant,  the  immediate  lessee  of  Seth  Thomas.    The  de-  letiee  for  rait 
claration  stated,  that  at  the  time  of  making  the  indenture  «nf"»  *a  ^^ 
after  mentioned,  &  T,  was  lawfully  possessed  of  certain  ^,^  ^^,  p^^ 
premises,  that  is  to  say,  for  the  remainder  of  a  term  of  tetsedfor  the 
twenty-two  years,  commencing  from  the  25th  of  De-  J""**^^^  * 
cember, 1797^  to  come  and  unexpired,  and  that,  being  yean  com- 
so  possessed,  he^  on  the  7th  of  March  1811,  by  inden-  mencing  on, 
ture^  demised  the  premises  to  the  Defendant,  to  hold,  ^^  trsvers- 
from  the  20th  oi, December  then  last  past,  for  a  term  of  able, 
nine  years,  at  a  rent  of  420/.  per  annum.    The  decla^ 
ration  then  stated  the  covenants  of  the  Defendant  on 
which  the  action  was  brought,  and  the  breaches  assign- 
ed, but  no  question  turned  on  those  breaches.    The 
declaration  then  stated  the  Defendant's  entry  into  the 
premises ;  and  that  S.  T.,  being  possessed  of  the  said 
premises  for  the  remainder  of  the  said  term  of  twenty- 
two  years,  subject  to  the  isaid  lease  for  nine  years,  by 
another  indenture  granted,  bargained,  sold  and  assign- 
ed the  said  premises,  and  all  his  estate  and  interest 
therein  to  the  Plaintiff  for  the  residue  and  remainder  of 
the  said  term  of  twenty-two  years,  virtute  ciffuSt  the  Plain- 
tiff became  and  was,  and  still  is  possessed  of  the  premises 
for  the  remainder  of  the  said  term.    The  Defendant  (the 
lessee)  pleaded  in  bar,  that  S.  T.  was  not,  at  the  time  of 
making  the  said  indenture  of  lease,  possessed  for  the  re- 
sidue, and  remainder  of  the  said  supposed  term  of  twenty- 
two  years,  in  manner  and  form  as  the  declaration  men- 
tioned. 

General  demurrer  and  joinder. 

Ml 


Carvick 
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1 820.  PeU  Seijt  in  support  of  the  demurrer.    The  Defend- 

ant having  accepted  a  lease  from  Seth  Thomas^  and  having 
entered  and  enjoyed  under  it,  is  estopped  from  saying 
Blagravb,  that  his  lessor  bad  not  the  estate  in  question.  If  Humuu 
himself,  before  the  assignment,  had  bronght  an  actioQ, 
and  had  stated  his  title  as  it  is  stated  here^  (whieh  state- 
ment he  would  not  been  bound  to  make,)  the  Defendant 
could  not  have  put  such  statement  in  issue.  If  he  was 
estopped  from  doing  this  as  against  Thomas^  he  is 
equally  estopped  as  against  his  assignee;  for  all 
privies  in  estate  may  take  advantage  of  estoppels  (a). 
Where  an  estoppel  works  on  the  interest  of  the  land,  it 
runs  with  the  land  into  whatever  hands  the  land  comes, 
Trevivan  v.  Lawrence  {b) ;  and  the  assignee  may  take 
advantage  of  it.  Palmer  v.  Ekins{c\  But  this  alle- 
gation, that  Thomas  was  possessed  for  the  residue  of  a 
term  of  twenty-two  years,  is  but  matter  of  induce* 
ment,  and  being  laid  under  a  scilicet^  need  not  be  proved 
precisely  as  alleged;  neither  can  it  be  traversed.  Now 
^  the  Defendant  has,  in  effect,  traversed  it ;  for,  his  denial 

is  tantamount  to  a  traverse,  Lafnbert  v.  Stroother  (i). 
It  would  have  been  sufficient  to  all-in  the  deckunatiooy 
that  Thomas  was  lawfully  possessed,  without  showing 
any  title  at  all,  Com.  Dig*  (e) ;  and  the  Defendant  can- 
not, by  any  form  of  pleading,  tie  the  Plaintiff  down  to 
the  proof  of  an  allegation,  which  is  but  surplusage. 
Nor  can  the  Defendant  incur  any  inoonv^enoe  from 
diis  form  of  pleading:  for,  if  the  Defendant  had  been 
evicted  from  any  defect  in  the  title,  or  on  the  expiration 
of  his  lessor's  interest,  he  might  have  pleaded  such  evic- 
tion with  success,  though  the  interest  should  appear  on 
the  face  of  the  declaration  to  be  still  subsisting.  Parker 
v.  Manning  (/).     Palmer  v.  Ekins  as  reported  by 


{a)  Co.  Lit.  zs^*  a.  (d)  WilleSf  ai4- 

(A)  1  Salk.  a76.  {e)  Tit  Pleader,  e.  43. 

W  %  Str.  818.      S.  ft      U.         (/)  7  r.  «•  538. 
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Strange^  seems  conclumve  as  to  the  point,  that  an  alle* 
gation  of  title  in  an  action  like  the  present,  is  imma- 
terial, and  cannot  be  traversed.  The  language  of  the 
6th  resolution  in  that  case  is,  <<  That  if  the  plea  did  not 
amount  to  nU  habuit  in  tenementis,  yet  it  would  be  ill, 
on  account  of  the  generality  of  the  traverse,  which  ties 
up  the  Plaintiff  to  prove  the  estate  alleged  in  the  decla- 
ration, when  any  other  estate  would  do ;  even  a  disseisin 
would  do  in  this  case,  where  it  appears  the  tenant 
enjoyed  under  the  lease.  And  it  is  no  answer  to  say 
that  the  Defendant  has  traversed  in  the  words  of  the 
declaration,  for  unless  it  be  materialiy  alleged,  he  is  not 
to  follow  it'* 


ISflO. 


Blotteti  Serjt.  eontri.  The  doctrine  of  estoppel  has 
been  laid  down  much  too  broadly  on  the  other  side. 
It  is  admitted,  that  a  lessee  is  estopped  from  saying,  that 
his  lessor  had  no  title  at  Ibe  time  of  granting  the  lease; 
but  he  is  not  estopped  from  saying,  that  such  title  ex- 
pired at  a  subsequent  period.  So  in  the  present  case^ 
the  lessee  is  not  estopped  from  showings  that  his  lessor's 
term  has  expired ;  and  he  puts  this  in  issue  by  saying, 
that  the  lessor  had  not  a  term  for  twenty-two  years.  If 
the  law  were  otherwise,  the  lessee  would  be  under  a 
great  hardship,  as  there  are  many  inconveniences  short 
of  actual  eviction,  which  he  would  incur  under  a  dis- 
puted title.  When  the  action  is  brought  by  the  lessor, 
allegation  of  title  may  be  immaterial  and  surplusage ;  but 
the  case  is  different  where  the  action  is  brought  by  his 
assignee.  The  assignee  must  state  a  legal  title  on 
record,  or  he  has  no  right  to  recover ;  the  Defendant 
may  take  advantage  of  any  defect  in  that  title^  and  every 
part  of  it  is,  therefore^  material  and  traversable  (a).  The 
defendant  is  not  confined  to  objections  as  to  the  length 
of  Thomai%  term,  but  may  dispute  the  very  existence  of 


(«)  J)^irt  36;. 


it* 
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1820«       it.    The  assignee  having  declared,  that  Thomas  trans^ 
carvux,     ^^'^  ^^  interest  by  bargain  and  sale^'  the  Defendant 
9.  may  deny  that  any  such  interest  passed*    Indeed,  from 

Blaobavs.  the  very  mention  of  the  bargain  and  sale,  he  is  led  to 
infer,  that  there  was  some  inOerest  other  than  the  term 
for  years.  The  authoriby  referred  to  in  CofM^s  Digest, 
goes  to  confirm  this  argument.  It  is  there  laid  down, 
**  that  if  a  plainti£P  alleges  a  tide,  even  unnecessarily,  he 
gives  the  defendant  the  power  of  traversing  it."  At  all 
events,  admitting  this  to  be  an  immaterial  traverse,  it 
can  only  be  objected  to  on  special  demurrer,  according 
to  the  express  provision  of  the  stat  ^Anfu{a),  Com. 
IHg.{b).  Lord  Raymond  takes  no  notice  of  the  sixth 
resolution  in  Palmer  v.  Ekins^  as  reported  by  Stranget 
though  he  delivered  and  also  reported  the  judgment. 
The  point,  too,  in  that  resolution  is  wholly  extra^ 
judicial. 

Pelt  in  reply.  It  is  expressly  laid  down  in  Patnier  v« 
Ekinsy  that  the  Plaintiff's  objection  may  be  made  on 
general  demurrer.  It  is  true,  that  Lord  Bjaj/mond  does 
not  notice  the  sixth  resolution  in  that  case,  as  reported 
by  Sttange.  Bht  Strange  was  of  counsel  in  it  himself, 
and  Serjt  Williams  confirms  the  doctrine  of  that  resolu* 
tion,  though  it  is  cleai:  he  had  both  the  reports  in  view(a). 
He  also  adverts  to  the  case  in  th/ert  and  shows  that 
it  is  clearly  distinguishable  from  Palmer  v.  Eldns. 

Cur.  adv/vuU* 

Dallas  C  J.  now  delivered  the  judgment  of  the  Court. 
*-*  The  question  in  this  cause  arises  on  a  demurrer  to  the 
first  plea  to  the  declaration.  (Here  his  lordship  stated  the 
pleadings.)  The  objections  to  this  plea  appear  to  the 
Court  to  resolve  themselves  into  two.  First,  that  the  plea 


(a)  ^  x6.  i.  t. 


(«)  s  fFmi*s  Saunds  107.  n. 


amounts 
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to  this,  that  the  lessor  Seth  Thomas  had  nothing  in 
the  premises.  Second,  that  it  puts  in  issue  the  precise 
extent  of  the  term,  which  it  is  said  Sdh  Thomas  had 
in  the  premises.  The  first  of  these  objections  is  wholly 
unfounded.  It  is  assumed,  that  the  question  is  the 
same  as  it  would  have  been,  liSeth  Thomas  had  brought 
the  action,  and  alleged  himself  possessed  of  the  term 
of  22  years  in  the  manner  here  alleged.  The  answer 
to  this  is,  that,  in  such  an  action  by  Seth  Thomas,  the 
defendant  would  have  been  estopped  from  disputing 
the  lease;  and  the  Court  must  have  treated  such  an 
auction  as  mere  surplusage,  and  not  traversable  by 
the  lessee ;  for,  as  between  him  who  had  accepted  the 
demise  and  his  lessor,  it  was  totally  immaterial  what 
the  title  of  the  lessor  was.  Between  them  the  estoppel 
was  in  fiill  force.  This  estoppel  has  equal  effect  between 
the  lessee  and  one  who  is  privy,  or,  in  oAerwords^ 
derives  his  l^ral  title  from  the  lessor.  But  the  lessee  is 
under  no  engagement  to  any  one^  who  is  not  the  l^al 
assignee.  The  allegation  of  the  possession  by  Seih 
Thomas  for  a  term  of  22  years  is  made  by  the  assignee 
and  not  by  Seth  Thomas;  and  the  lessee  has  a  right  to 
know  whether  there  is  a  privity  between  him  and  the 
.assignee  by  means  of  a  conveyance  by  the  lessor  of 
the  true  title.  From  the  nature  of  the  case>  he  cannot 
be  prevented  from  putting  in  issue  any  material  &ct 
alleged  by  the  assignee.  The  case  of  Palmer  v. 
Ekins  (a)  was  very  different  from  the  present  case;  the 
Court  thought  the  plea,  there^  amounted  to  a  plea  of 
nil  habuU  in  tenementis.  It  is  admitted  on  all  hands 
that  such  a  plea  is  bad ;  there  is  no  difference  in  sub- 
stance between  a  general  plea  of  nil  habuit  in  tenementis 
and  a  special  plea  of  nil  habuit  in  tenementis.  If  the 
effect  of  the  plea  is  to  dispute  the  interest,  which  ^lessee 


1820. 


{a)  %'Str.Z%p    S»C.  LJ.  Bajm*  ssstm 
Voi.  I.  O  o 


took 
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1890*       took  under  a  lewe  firom  a  kstor^  the  plea  is  bad  ivfaat- 
ever  shape  it  assumes. 

The  present  plea  leaves  the  lease  in  the  state  in  which 
the  Plaintiff  has  stated  it :  and  the  Defendant  meiely 
saysy  the  title  you  all^g^  as  that  which  was  assigned  to 
yout  ii  not  the  true  title. 

lie  second  objection  is,  that,  by  this  plea,  the  pre- 
cise extent  of  the  term  stated  in  the  declaration  is  put 
in  issue;  and,  that  the  Plaintiff's  case  would  be  defeat^ 
ed,  if  it  appeared  that  his  term  was  not  of  the  precise 
ext^t  alleged.  If  that  be  so^  it  is  the  Plaintiff's  own 
fimlt.  If  the  precise  term  is  materially  alleged,  the 
defendant  cannot  be  prevented  firom  traversing  it.  But, 
we  think  such  consequence  will  not  follow.  The  plea 
puts  in  issue  the  substance  of  the  allegatioD,  and  the  sub- 
stance  of  it  is,  that  S^h  Thomas^  being  possessed  of  a 
term,  made  a  derivative  demise  to  the  Defendant.  The 
substantial  question,  therefore,  at  the  trial  of  such  an 
Issu^  would  be^  whether  Seth  Thoma»  had  a  larger 
term,  out  of  which  he  could  carve  this  lesser  term?  It 
is  whoUy  immaterial,  whether  it  was  a  year,  a  montb»  or 
a  day  longer  than  the  derivative  term:  any  tenn  fot 
yean,  which  left  the  reversion  in  him,  and  enabled  him 
to  assign,  would  satisfy  the  substance  of  the  allegation. 
The  issuer  her^  is  joined  on  the  very  point  of  the  Plain- 
tiff's title  to  recover,  and,  therefore^  according  to  the 
principle  laid  down  in  Littleton  (a),  and  realised  m 
BuUef^s  NiH  Ptius  (ft),  the  plea,  by  traversing  Sdk 
Thoma^n  possesion  <tf  the  term,  in  mannes  and  form 
alleged,  puts  the  issue  on  the  very  point  of  the  action. 
The  section  in  Littleton  runs  thus :  *^  To  this  it  may  be 
said,  that  the  words  ^  modo  etformd  proutf  &c.  in  many 
cases  are  words  of  form  of  pleading,  and  not  words  of 
substance ;  for,  if  a  man  bring  a  writ  of  entry  in  cam 

praoho 
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proviso  of  the  alienation  made  by  the  tenant  in  dower       1890.  ! 

to  his  disinheritance,  and  counteth  of  the  alienation     l,-*^'^  I 

made  in  fee,  and  the  tenant  laith,  that  he  did  not  alien-  «. 

ate  in  manner  as  the  demandant  hath  declared,  and  up-    Blagibavs. 
on  this  they  are  at  isaue^  aad  it  ia  found  by  verdict,  that 
the  tenant  aliened  in  tail,  pr  for  term  of  anbther  man's 
life^  the  demandant  shall  recover;  yet,  the  alienation 
was  not  in  manner  as  the  demandant  hath  dedarccly 
&c''  The  case  of  Pope  v.  SkUmer  (a),  is  to  the  same  effect : 
*  Where  the  Defendant  in  replevin  avowed  taking  the 
Plaintiff's  cattle  as  dami^ge  ^osan^  in  Aprils  the  Plain* 
tiff  pleaded  in  bar,  that  one  WiUiams  was  sdsed  of  a 
house  and  land,  &c.  whereunto  he  had  common,  and 
demised  the  same  to  him  on  the  80th  day  of  Marchi  to 
hold  from  the  feast  of  the  Annunciation  next  before  for 
a  yean    The  avowant  traversed  the  leaae  modo  et  Jormdj 
whereupon  issue  was  taken,   and  the  jury  found,  that 
WiUiams  made  a  lease  to  the  Plaintiff  on  the  d5th  day 
of  March f  for  one  year  from  thence  next  ensuing.    And 
tI}ough  this  be  tiot  the  same  lease  that  the  Plaintiff 
pleadedi  (for  this  begins  on  the  day,  and  the  other  Jrom 
the  day,)  yet  the  Court  gave  judgment  for  the  Plainti£^ 
for,  the  substance  of  the  issue  is,  whether  the  Plaintiff 
had  such  a  lease  or  no  from  WiUiams  as  by  force  thereof 
he  might  use  the  common  at  the  time  ?  *-  which  appeared 
for  him  in  this  case^  and  the  modo  Hformi  is  not  mate* 
rial.    So,  in  the  case  at  bar,  had  it  gone  to  trial,  and 
the  jury  had  found  that  Seth  Thomas  was  possessed  of  a 
term  of  22  years,  wanting  one  day ;  the  substance  of 
the  issue  would  have  been  found,  and  the  Plaintiff 
equally  entitled  to  the  reversion,  and  consequently  to 
maintain  his  action. 

Judgment  for  the  Plaintiff. 

[fl)  Hoi,  7s. 
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Lopes  v.  De  Tastet. 

The  coont  A  CTION  on  the  case  against  the  Defendant  for  mis* 
>uted,  that  the  conduct  as  an  agent.     The  declaration  consisted  of 

Suned  the  de-  iD&ny  counts,  in  which  the  terms  of  the  defendants'  en- 
fendant  as  gagement  with  the  plaintiff  were  set  out,  and  two  counts 
ti^lSi^^  in  trat>er.  At  the  trial  before  Dallas  C.  J.  at  the  Lon^ 
ship  to  proceed  cfon  sittings,  after  Trinity  term,  1819,  all  the  counts 
If*  h^'^^  ^^  ^^  declaration  appearing  to  be  inapplicable  to  the 
that  she  might  plaintiff's  case,  with  the  exceptiou  of  the  counts  in 
afterwardspro-  irooer^  which  applied  only  to  a  part  of  the  case,  the 
^^i;"^  jury  found  a  verdict  of  15,000/.  damages  for  the  plain- 
the  chief  evi-  tiff  on  those  counts,  (the  18th  and  14th.) 
dence  adduced  rpj^^  ^g^^^jj  ^Qmi^  q(  thg  declaration  ran  in  substance 
in  support  of  V 

this  aUegation    thus: 

was  a  written  Whereas  before,  &c.  the  Plaintiff,  was  and  from 
|[™^^™jj  thenceforth  until,  &c.  was  the*  owner  and  proprietor 
between  the  of  a  certain  other  ship  or  vessel  with  certain  other 
plaintirsiM.  gQojs  Q^  bo^^j  thereof,  lying  at  or  near  Falmouth, 
and  the  de-  the  said  last-mentioned  ship  or  vessel  and  goods  being 
fendant,  (m  of  great  value,  to  wit,  the  value  of  100,000/.,  to  wit, 
ordered  "that  ®^  ^^  ^^"^  whereas  before,  &c.  to,  wit,  on  the  11 M 
the  ship  should  o{  September,  1812,  at,  &c.,  the  plaintiff  at  the  re- 
touch at  Gof.  q^^^  Qf  ^jjg  defendant  bad  retained  and  employed  the 
know  the  sute  defendant  as  his  agent  in  that  behalf,  to  cause  and  pro- 
of things  in  cuTc^the  said  last-mentioned  ship,  with  the  said  last-men- 
receivebstruc-  tio°ed  goods  therein  to  proceed  with  all. reasonable  and 
tions*''  And  proper  dispatch  in  fhat  behalf  to  certain  parts  beyond  the 
*''*^h  *^i^"^  ^^*  to  wit,  to  Gottenburgh,  in  order  that  the  same  might 
sign  the  ship  afieroxird  proceed  to  St.  Petersburgh  aforesaid,  whereof  the 
to  defendant's 

correspondents  at  St,  Petersburgh,  or  any  other  place  she  might  land  her  car^o  at  :** 
and  a  conversation  hetween  the  plaintiff's  clerk  and  the  defendant,  in  which  defendant 
said  <<  he  had  insured  the  ship  from  Palmoutb  to  SAeemeut  that  at  Sbeemess  she 
would  join  convoy  to  go  to  St,  Petersburgby  and  that  he  would  insure  her  from 
Sbeemess  to  Gottenburgb  and  from  thence  to  St.  Petenburgb^ 
Held>  that  there  wsu  afatai  variance  between  the  count  a&d  the  cridence. 

defendant 
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defendant  had  notice,  and  then  and  there  accepted  1820. 
the  said  last-mentioned  retainer  and  employment  And  ^"T^"^^ 
thereupon  it  became,  and  was  the  duty  of  the  de«  .  9,. 
fendant,  by  reason  of  the  premises  last  aforesaid,  to  I^^  Tasfot, 
cause  and  procure  the  said  last-mentioned  vessel  and 
goods  therein  to  proceed  with  all  r^isonable  and  proper 
dispatch  to  Gottenburgh  aforesaid.  Breachj  that  by  and 
through  the  improper  conduct  of  the  defendant  in  that 
behalf,  the  said  last-mentioned  ship  and  goods  did  not 
proceed  with  such  last-mentioned  reasonable  and  proper 
dispatch  to  Gottenburgh  aforesaid ;  but  on  the  contrary 
thereof,  in  consequence  of  the  improper  conduct  of  the 
defendant  in  that  behalf,  remained  and  continued  for  a 
long  and  unreasonable  time  in  this  country,  to  wit,  at 
&c.,  and  the  said  last-mentioned  voyage  was  never 
effected.  And  the  said  defendant  afterwards  converted 
and  disposed  of  the  said  last-mentioned  vessel  and  goods 
to  his  own  use,  by  means  of  which  premises  the  plaintiff 
lost  and  was  deprived  of  divers  great  gains,  profits,  and 
advantages,  which  he  might  and  otherwise  would  have  ' 
derived  and  acquired  from  the  said  last-mentioned  goods 
and  the  sale  thereof,  at  St  Petersburgh  aforesaid ;  and 
also  lost  all  the  benefit  and  advantage  which  he  might 
and  otherwise  would  have  derived  from  importing  the 
said  lastrmentioned  goods  into  the  port  of  St.  Peters^ 
burgh  'aforesaid  by  virtue  of  a  certain  licence  or  per- 
mission from  the  government  of  Russia  aforesaid, 
whereby  he  had  become  legally  entitled  so  to  import 
the  same,  &c.  &c.  &c. 

The  evidence^  which  the  plaintiff  insisted  on  as  be- 
ing applicable  to  this  count,  was  ns  follows.  A  con- 
versation between  the  defendant  and  the  plaintiiTs  clerk, 
Duarte  Lioyd^  who  had  full  powers,  to  act  and  settle  on 
behalf  of  his.principal;.a  written. arrangement  entered: 
into  by  the  plaintiff's  clerk  and  Defendant  in.conse- 
O  0  3  quench 


S40  CASES  IK  HILARY  TEUM 

]820»       quence  of  this  conversation;  and  the  testimony  of  An- 

'  ^^  '^       ^tftf  DtAatchefsky^  the  Russian  consul. 

«,  Duarte  Uoyi  stated,  that  he  enquired,  upon  his  in* 

Ds  TAarsr.  terview  with  the  Defendant,  why  the  ship  had  not  been 
dispatched  to  jS^.  Pdersburgh  pursuant  to  the  orders  of 
the  Plaintiff.  The  Defendant  said,  that  he  could  not 
effect  the  insurance  for  fear  of  a  seizure  in  port,  and 
was  answered  by  the  cleric,  that  the  ukase  (which  the 
plaintiff  had  previously  obtained)  admitted  this  ship 
and  another.  The  Defendant  then  said,  that  he  could 
not  let  the  ship  go,  till  a  balance  due  to  him  from  the 
plamtjff  was  paid ;  and,  after  some  difficulty  with  regard 
to  the  security,  the  following  arrangement  was  entered 
into.  A  writing  (a  copy  of  which  is  below  set  forth) 
'was  drawn  up  by  the  witness  in  the  defendant's  counts 
iug-house,  and  handed  to  the  defendant,  who  altered 
and  interlined  it  in  several  places. 

London,  2Sd  Sept.  1812. 

Messrs.  Firmin  De  Tastet^  &  Co. 
Gentlesmen, 

In  consequence  of  Mr.  Lopes  writing 
to  you,  that  he  wished  you  to  arrange  with  me  the  affiurs 
of  his  ship,  Mercurio  Felix,  so  that  said  ship  might 
proceed  on  her  voyage  td  St.  Petersburgh,  and  after 
the  various  interviews  I  have  had  with  you  on  the  sub« 
ject,  I  am  of  opinion,  that,  for  the  interest  of  ^r.  Lopes, 
under  the  prescait  circumstances,  since  you  are  so  good  as 
to  consent  to  all  the  necessary  advances ; 

Ist  The  ship  and  cargo  should  be  valued  at  15^000iL 
say  fifteen  thousand  pounds  sterling,  and  insured  in 
tiatsimj  viz.  11,000/.  cargo^  4,000/.  ship. 

2d.  That  the  ship  should  toudi  at  Ootteabul^h  to 

Icnow 
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know  the  state  of  things  in  Russia  and  receive  instrtuy 

tionsj  and  a  clause  be  inserted  in  the  policy  accordingly.  x^»m 

3d.  That  if  you  think  proper  It  would  not  be  amisa  ^ 
to  insure  in  the  first  instance  the  ship  and  cargo  from  I^  TdMMt* 
only  Falmouth  to  Sheemess,  as  ill  the  interval  we  may 
receive  news  whether  or  not  it  would  be  safe  thai  she 
should  proceed  to  Russia.  The  above  is  what  remains 
for  me  to  give  my  opinion  upony  as  acting  under  Mr. 
Lopes's  authority,  and  if  you  approve  iti  t  request  you 
mil  act  accordingly^  it  being  already  settled  that  the 
Captain  shall  give  you  a  bottomry  bond  for  the  money 
which  he  has  already  received ;  and  that,  for  the  sums 
which  you  some  time  ago  advanced  on  this  same  ship, 
and  those  which  you  have  to  make  to  enable  her  to  pro* 
ceed  on  ber  voyage,  the  same  Captain  is  to  sign  bills  of 
lading  of  the  cargo  to  your  order^  and  that  he  shall  con- 
sign his  ship  to  your  correspondents  at  St.  Peterstmrgh^  or 
any  other  place  she  may  land  her  cargo  atg  the  ttiiofe  be^ 
ing  under  yoixr  control^  and  at  your  entire  disposal  fir  re* 
imbursementj  or  until  you  are  actually  reimbursed  (a). 

It  was  then  stated  by  the  witness,  that  the  defendant 
afterwards  informed  him,  that  he,  the  defendant,  had 
'  insdred  the  ship  from  Falmouth  to  Sheemess  for  15,000/. 
ship  and  cargo,  that  at  Sheemess  she  was  to  join  con- 
voy to  go  to  St.  Fetersburghf  and  that  he  would  insure 
her  from  Sheemess  to  Gottenburgh  and  from  thence  to 
St.  Petersburgh.  The  ship, .  it  appeared,  afterwards 
came  round  to  iSft^fniefs,  but  did  not  proceed  on  her 
voyage:  for  the  Defendant,  on  the  ground  that  she 
wanted  refitting,  had  her  brought. up  to  London^  and 
afterwards  employed  her  in  his  own.  service,  in  order  to 
pay  himself  a  balance  alleged  to  be  due  to  him  from 

{a)  The  words  in  Italics  were  interlined  or  altered  by  the  de- 
fendant. 

Oo4  die 
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the  plaintiff  Dubatchefsky  stated,  that  the  Defendant 
alleged  as  a  reason  for  not  sending  the  ship  to  St.  PeterS" 
hurghj  that  be  apprehended  a  seizure  in  port 

Lens  Serjt.  in  the  last  term  had  obtained  a  rule  nisi 
for  the  Plaintiff  to  enter  a  verdict  for  34,7 80/.  on  the 
first,  second,  and  sixth  counts  of  the  declaration,  or 
for  the  sum  of  28,3242.  on  the  tenth  count  instead  of 
the  verdict  then  standing  for  15,000/.  on  the  thirteenth 
and  fourteenth  counts.  The  rule,  however,  as  far  as 
i^[arded  the  first,  second,  and  sixth  counts  was  ulti* 
mately  abandoned,  and  the  argument  turned  bnly  on 
the  applicability  of  the  above  evidence  to  the  tenth 
count 

Vaughan  Seijt  in  showing  cause  against  the  rule,  ar* 
gued,  first,  that  the  count  was  bad,  as  the  action 
(though  in  form  ex  delicto^)  was  in  substance  founded  (m 
a  contract,  and  in  such  cases  it  was  necessary  to  state 
accurately  the  consideration  and  the  contract  (a) ;  nei- 
ther of  which,  as  stated  in  the  count,  corresponded 
with  the  agreement  produced  in  evidence.  Secondly, 
that  even  admitting  the  count  to  be  good  on  the  face  of 
it,  the  evidence  adduced  to  support  it,  did  not  in  any 
way  prove  the  all^tions  it  contained.  The  count 
stating  an  enga^;ement  to  send  the  sliip  to  SU  Peters- 
hurgh  at  all  events ;  the  eyidence  showing  that  the  ship 
to  be  sent  thither  only  on  a  certain  contingency. 


The  Court  observing,  that  if  the  evidence  adduced 
was  insufficient  to  prove  the  statement  contained  in  the 
oonnt,  it  would  be  needless  to  decide  whether  the  count 
was  good  or  bad,  called  on 

Lem  and  Hviiock  Serjts,  to  support  the  rule,  by 

[^4iW€aUy*Kuigti%Bast*A$%*    i^ax  r*  RokcrtSf  %N»R»4S4' 
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showing  that  the  evidence  in  quesstion  was  applica- 
ble to  the  tenth  count.  They  then  contended,  that 
in  actions  ex  delicto^  though  founded  on  a  contract, 
and  especially  in  those  which  turn  on  misfeasance, 
the  details  of  the  business,  in  which  the  defendant 
has  been  employed,  are  mere  matters  of  inducement 
and  need  not  be  strictly  alleged  or  proved.  It 
was  sufficient  to  show,  that  the  defendant  has  been 
employed  for  the  plainti£^  and  has  misconducted  him- 
self: the  terms  on  which  he  engaged,  and  the  details  of 
his  employment,  though  constituting  a  necessary  part  of 
the  statement  and  proof  in  actions  ex  caniractUf  were 
superfluous  in  actions  ex  delicto*  In  Weall  v.  ISng 
judgment  went  against  the  plaintiff  not  for  any  mis- ' 
statement  of  the  terms  of  the  warranty;  but  because  he 
failed  to  sue  the  parties  legally  responsible :  the  war- 
ranty  having  been  given  by  two  persons  jointly,  neither 
of  them  would  be  singly  chargeable  for  the  whole;  the 
several  action  therefore  against  one  of  the  parties  charged 
him  with  that,  to  which  he  had  never  rendered  himself 
liable.  So  in  Max  v.  JRoberts,  the  plaintiff,  having  failed 
in  proving  all  the  defendants  to  be  owners  of  a  ship  by 
which  his  goods  were  to  be  carried  to  Waterfordj  was 
not  allowed  to  recover  against  the  others  for  a  de- 
viation. In  no  case  had  it  ever  been  laid  down,  that, 
in  actions  ex  delicto^  it  is  necessary  to  state  or  prove 
strictly  the  terms  of  the  employment  out  of  which  the 
alleged  misfeasance  arises.  In  the  present  case  it  was 
sufficient  to  show,  tliat  the  defendant  was  employed  to 
send  out  the  plaintiff's  ship,  and  that  he  nysoonducted 
himself  in  that  employment  Whether  the  ship  was  to 
gq  to  St  Petersburgh  or  Gottenburgh^  or  to  St.  Peters^ 
burgh  contingently,  or  at  all  events,  were  matters  which 
it  was  wholly  superfluous  to  state  or  prove;  and,  the  state- 
ments havingbeen  made  undera  videlicet^  the  plaintiff  had 
not,  even  in  form,  bound  himself  down  to  the  proof  of 
tb^m«    It  waS|  in  fact;  intended  by  both  parties  that 

th9 


v« 


544  CASES  IN  HILARY  TERM 

the  ship  should  proceed,  if  possible,  to  St.  Peterdmrgh^ 
that  intention  was  stated  in  the  coant,  and  the  evideiice 
both  oral  and  written  could  have  no  other  effect  than  to 
Db  Tabtxt,  convince  the  jury  of  the  existence  of  such  an  intention. 
So  completely  did  the  evidence  warrant  them  in  draw- 
ing that  conclusion,  that,  if  they  had  expressly  found  a 
verdict  on  the  tenth  count,  it  would  have  been  im- 
possible to  set  aside  such  a  verdict  on  the  ground  of  its 
being  contrary  to  evidence :  an  incontestible  proof,  that 
the  evidence  fully  bore  out  the  substance  of  the  allega- 
tions in  that  count  contained. 

Dallas  C.  J.  I  think  th&t,  in  this  case,  the  count 
in  question  is  not  supported  by  the  proof;  and  the 
application  befote  the  Court  is,  merely,  for  permission 
to  enter  the  verdibt  upon  this  particular  count,  if  the 
evidence  given  in  the  cause  can  warrant  such  an  entty. 
In  this  stage  of  the  discussion  we  have  nothing  at  all 
to  do  with  the  consideration,  whether,  inasmuch  as  the 
verdict  is,  in  point  of  fact,  taken  the  other  way  upon 
this  count,  we  can  alter  the  verdict  or  not ;  because,  if 
we  should  be  of  opinion  that  the  count,  as  framed,  is 
not  supported  by  the  evidence  as  given,  then  that  con- 
sideration which  is  ulterior  will  not  arise.  The  first 
question,  therefore,  for  our  consideration,  and  the  only 
question  at  present  is,  whether  the  evidence  given  in  the 
cause,  supports  the  declaration  ?  Now  with  respect  to 
that,  there  is  alleged  upon  the  face  of  the  tenth  count 
an  employment  of  the  Defendant  Mr.  De  Tastet  by  the 
Flaltitlff  Mr.  Ix^ei  with  an  allegation,  that  the  De- 
fendant accepted  that  employment ;  and  then  the  count 
alleges,  that  out  of  that  employment  a  certain  duty 
arose,  and  the  complaint  is  of  a  breach  of  the  duty  as 
created  by  such  employment.  Now,  without  ^ing 
critically  into  the  enquiry  how  far,  in  cases  founded  in 
contract,  the  entire  consideration  must  be  alleged;  and 
what)  as  dUtiHguish^l  from  these  cases^  it  may  or  may 

not 
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not  be  necessary  to  allege  in  actions  merely  of  tortj  1       1820. 
think  I   may  safely  go  this  length,    that,  wherever  a     ^      -  *  ^ 
party  seeks  to  recover  for  a  breach  of  duty  growing  out  ^^ 

of  an  employment,  he  must  state  that  employment  truly ;    Dk  Tastet. 
and,  beyond  this,  that,  (whether  a  party  be  bound  to 
state  it  truly  or  not,  and  if  bound  to  state  it  truly, 
whether  he  be  bound  to  state  it  more  or  less  extensively,) 
still  in  every  case  he  is  bound  to  prove  the  employment 
a3  he  has  actually  alleged  it :    and  therefore  the  only 
question,  as  it  strikes  me,  is,  whether  the  employment 
alleged  in  the  tenth  count  of  this  declaration  be  or  be 
not  correctly  sustained  by  the  evidence?    Now  that  de- 
pends upon  the  allegation  in  the  count;  and  the  allega- 
tion states  an  employment  and  retainer  of  the  Defendant 
by  the  Plaintiff,  that  he  shall  ^<  procure  the  ship  to  pro- 
ceed with  all  reasonable  and  proper  dispatch,  in  that 
behalf,  to  certain  parts  beyond  the  seas,  to  wit,  to  Got' 
tenburgk;**  and  the  allegation  does  not  stop  here,  but  it 
goes  on  to  state^  as  part  of  the  entire  duty,  *<  in  order 
that  the  same  might  afterwards  proceed  to  Si.  Peters^ 
btirgk"    It  is,  therefore,    alleged  to  be  an  entire  un- 
dertaking, upon  the  part  of  the  defendant,  that  the  ship 
shall  proceed  to  Gottenburgh  in  the  first  instance^  for  the 
purpose  of  going  on  absolutely  to  St.  Petersbwrgh  :  and 
not  only,  in  form,  is  there  an  essential  difference  between 
stating  an  absolute  destination  to  St.  Petersburgh^  and  a 
conditional  destination ;  but  there  is  an  essential  differ- 
ence in  the  nature  of  the  thing;  because  an  absolute  un- 
dertaking, or  conditional  undertaking,  that  the  ship  shall 
proceed  to  Gottenburgh  to  ascertain  whether  she  may 
proceed  to  St.  Petersburghj  is,  in  the  nature  of  the  things 
ditfbrent  fi-om  an  undertaking  that  the  ship  shall  pro- 
ceed on  a  voyage,  at  all  events,  to  St.  PetersburgJi.     It 
therefore  appears  to  me^  that,  inasmuch  as  in  the  paper 
given  in  evidence,  the  undertaking  is  only  to  forward 
the  ship  to  Gottenburgh  in  order  to  ascertain,  whether 
she  ought  to  proceed  to  St.  P^erAurgh^  it  is  different 

from 
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18S0.  from  the  undertaking  stated  in  the  tenth  count,  which  is 
an  undertaking  that  the  ship  shall  proceed  to  SL  Peters^ 
htrgh^  touching  only  at  Gottenburgh,  There  is,*  there- 
Pe  Tastbt,  fore^  a  variance  between  the  evidence  and  the  declara- 
tion,  and  consequently,  the  verdict  cannot  be  entered 
for  the  plaintiff  on  this  count. 

Park  J.  At  present  we  have  only  to  do  with  the 
tenth  count  My  brother  HuUock,  who  argued  wldi 
great  ingenuity,  attempted  to  show  that  the  count  was 
good ;  there  is  not  the  least  difference  of  opinion  on  that 
head.  In  all  that  class  of  cases  to  which  he  has  properly 
directed  his  attention,  from  Powell  v.  Laytoriy  down 
to  the  last  case,  which  has  not  been  mentioned, 
of  Green  v.  Greenbank  (a),  supporting  the  case 
of  Wecdl  V.  Ktngj  I  take  the  rule  to  be,^that^  whe- 
ther a  party  proceed  in  form  ex  delicto^  or,*  in  form  ex 
contractUj  yet,  the  contract  must  b^  stated  to  raise  the 
duty  and  employment ;  and,  therefore,  the  question  is 
here,  whether  there  is  any  evidence  raising  this  duty 
and  employment  in  Mr.  De  Tastet^  in  the  manner  stated 
in  this  count  ?  On  this  point,  I  cannot  agree  with  the  ar- 
guments used  by  my  brother  HuUock,  but  fully  agree 
with  the  opinion  pronounced  by  his  lordship,  namely, 
that  it  is  impossible  to  say,  that  an  undertaking  for  a 
conditional  voyage  to  a  place,  under  certain  contingen- 
cies, can  possibly  support  an  undertaking  for  an  abso- 
lute voyage  to  that  place.  In  the  paper  given  in  evi- 
dence, there  is  not  one  word  about  St.  Petersburghy  except 
in  the  introductory  and  latter  parts  of  it.  The  intro- 
ductory part  only  states  Mr.  Lope^s  wish,  that  this 
vessel  might  proceed  on  her  voyage  to  St.  Petersburgk^ 
and,  the  part  relied  on  to  support  the  declaration  is,  not, 
that  Mr.  De  Tastet  undertakes  to  cause  and  procure 
her  to  be  sent,  but,  <*  that  th^  ship  should  touch  at  Got- 
fenlmrghy  to  know  the  state  of  things  in  Bttssiih  and 

receive 
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receive  instructions."     Can  this  evidence  <po8sibly  sup-        1 820. 
port  an  express  statement,  that  Mr.  Icpes  retained        1.  '  ' 
and  employed  Mr.  Be  Tastetf  and,  that  Mr.  De  Tastet  «. 

undertook  that  retainer  and  employment,  to  cause  or  ^^  Tastet. 
procure  the  ship  to  proceed  "  to  Gotienburghf  in  order 
that  she  might  afterwards  proceed  to  SL  Petersburgh  7* 
The  ship  was  to  proceed,  provided  the  state  of  things  at 
Gattenburgk  rendered  such  proceeding  safe.  It,  there- 
fore, seems  to  me^  that,  the  tenth  count  of  this  declara- 
tion is  not  supported  by  the  evidence  given  in  the  cause; 
and,  therefore,  it  is  impossible  for  the  Court  to  accede 
to  the  application  of  the  Plaintiff. 

BuRROUGH  J.  Whether  this  action  is  in  the  shape 
of  tort  or  assumpsit,   the  employment  must  be  truly 
stated  and  proved,  and  the  question  is,  whether  it  has 
been  proved  in  this  case.     It  appears,  by  the  letter  of 
the  22nd.  of  September^  that  it  was  doubtful,  whether  it 
would  be  safe,  that  the  ship  should  proceed  to  St.  Pe- 
tersburgh;   when  was  that  doubt  to  be  cleared  up?  • 
When  she  got  to  Gottenburgh.     It  is  quite  clear,  that 
the  allegation  is  properly  laid  in  the  declaration;  but 
the  question,  what  course  the  ship  was  to  take^  after  her 
arrival  at  Gottenburgh,  was  not  to  be  decided  till  she 
came  there;  whereas  the  frame  of  the  declaration  is, 
that  she  was  to  go  to  Gottenburghj  in  order  to  proceed 
to  St.  Petersburgh.    That  is  not  true,  because  it  could 
not  be  known  till  the  ship  arrived  at  Gottenburgh,  whe- 
ther she  was  to  go  further  or  not.  —  Then  is  not  that  a 
condition,  which  was  in  the  contemplation  of  the  par- 
ties ;  and  was  not  the  employment  to  depend  on  circum- 
stances, which  might  not  be  known  when  the  ship  left    • 
this  country,  and  which  could  not  be  certainly  known  till 
she  got  to  Gottenburgh  ?     It  is  quite  clear,  that  the  ship 
was  not  to  go  direct  to  St.  Petersburgh,  but,  that  her  ulti- 
mate destination  was  to  be  decided  and  acted  on  at  Got- 
tenburgh. 
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tenburgh.    I  am  clearly  of  opinion^  therefore,  that  this 
count  is  not  sustained  by  the  evidence. 

Rule  discharged,  (a) 

{d\  RiCHARDSQir  J.  wbp»  while  at  tibe  bar,  wai  in  tlie  case,  bad 
left  the  Court. 


RiCHABD  Gathoame  Butt,  Esq.  V.  Sir  Na- 
thaniel CONANT,   Knt. 

A  jimice  of      nPRESPASS.     The  declaration  stated  an  assault  and 

peace  has  au-  ialse  imprisonment,  whereby  Plaintiff  was  injured  in 

tiiority  toissHe  his  circumstances,  Ac.  &c*  The  Defendant  pleaded,  Not 

jiig  warrant  for 

tbe  arrest  of  a  Guilty.     A   special  verdict  found,   that,   on   the   5th 

party  charged  March  1817,   the  Plaintiff  unlawfully  composed  and 

published"a  published,  and  caused  to  be  stuck  up,  affixed  and  di»- 

libel;  and,  tributed  in  divers  public  streets  and  places,  within  the 

"£t  of "r  ^'^y  *"^  ^\xrtj  of  Westminster^  in  the  county  of  JCi- 

paity  so  arrest-  dUsex^  and  elsewhere,  a  certain  libel,  intituled  ^  Fair 

ed  to  find  sure-  Ray's  a  Jewel  ;*'  which  libel  was  as  follows,  «  Whereas 

ix^h'^^opri-  ^^^^^  Chief  Justice  EUenborougW*  (thereby  meaning  the 

son,  there  to  Right  Honorable  Edward  Lord  EUenbarought  then  being 

bTdWivSby  ^^^®^  •^"'^^^^  ^^  ^^*  Majesty's  Court  of  King^s  Benefa, 
due  coune  of  ^^^^  deceased)  ^<  has  committed  a  robbery  of  1000^ 
l*w.  upon  me"  (meaning  the  said  Plaintiff)  "  by  passing  a 

sentence  to  make  money,  and  to  put  the  king^s  fines 
into  his  own  pocket,  instead  of  going  into  the  public 
Treasury ;  I  do  hereby  placard  him  as  a  disgrace  to  the 
bench  of  judges,  the  society  of  gentlemen,  and  die  na- 
tion at  large,''  signed  **  B.  G.  Butt^'*  (meaning  the 
Plaintiff).  And  also  a  certain  other  libd,  intituled 
^  Pillory,  Pillory." 

«Mr. 
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^  Mr.  Bult  (meimiDg  the  PUintiff)  and  Lord  Ca$ik-  16Sa 
^^V  (thereby  meanuig  the  Right  Honorable  Bobeti 
Hennfy  Lord  OasUereagAf  then  and  still  being  one  of 
His  Majest/s  privy  counsellors,  and  a  member  of  the 
House  of  Commons,)  which  last  mentioned  libel  was  as 
follows  ^<  I "  (meaning  the  Plaintiff)  <<  do  hei^by  ph- 
card  Lord  CastUreagh"  (meaning  the  said  Bobert  Henry 
Lord  Castlereaghf)  *^  for  having  stated  a  gross  falsehood 
in  the  House  of  Commons,  in  the  debate  on  the  llth 
JMy  1814,  when  I  was  a  prisoner  in  the  King's  Bendb 
prison,  to  answer  his  own  purposes,  in  stating  to  the 
house,  as  reported  in  The  Times  Newspaper  of  the  12tb 
JUA/  1814,  that  I  had  petitioned  the  govenunent  for  the 
mercy  of  the  crown,  and,  upon  which  case  the  pillory 
sentence  was  taken  oC  My  petition  was  to  the  l^rince 
Regent  to  be  liberated,  being  unjustly  convicted  by 
Lord  J^nborough^''  (meaning  the  said  Edward  Lord 
EUenbcrough^  as  such  Chief  Justice  as  aforesaid)  *<  to 
make  money  of  me,"  signed  *^  B.  G.  BvUi^  (meaning 
the  Plainti£0«  That,  on  the  6th  March  181 7,  after  the 
composing,  &c.  of  the  above  libels  by  the  Plainti£^  in- 
formation thereof  on  oath  was  duly  laid  before  the  De- 
fendant, then,  and  still  being  one  of  the  justices  of  our 
lord  the  king,  assigned  to  keep  the  peace  in  and  for  the 
city  and  liberty  of  Westmiwdter^  in  the  county  of  Afii- 
£&5^jr,  and  also  to  hear  and  determine  divers  felonies, 
&c.;  on  which  information,  the  Defendant  granted  his 
warrant,  under  his  hand  and  seal  of  o£Bce,  for  the  ap- 
prehension of  the  Plaintiff  for  publishing  the  said  libels, 
in  order,  that  the  Plaintiff  might  be  brought  before  the 
Defendant,  or  some  other  justice  of  the  peace  for  West* 
mimteTf  to  be  examined  and  dealt  with  according  to  law. 
The  special  verdict,  then  stated  the  warrant  (a),  and, 

that 

(a)  The  warrant  dited  6tli  Marcb  18x7,  at  the  public  office 
BoW'Street  was  directed  **  To  all  consubles  and  others  His  Majest/s 
officen  of  the  peace,  wbam  it  nuy  concern'*  commaiidiiij;  them  to 

take 
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1820.  that  the  Defendant,  on  the  7th  March  1817,  caused  the 
Plaintiff  to  be  arrested  and  taken  into  castody  on  the 
said  warrant  for  pablishing  the  said  libels,  and  to  be 
CoNANT.  brought  before  the  Defendant  as  such  justice,  to  be  ex- 
amined and  answer  before  him,  touching  and  concern- 
ing die  publishing  of  the  said  libels  by  the  Plaintil^  to 
be  dealt  with  according  to  law ;  and,  that  on  the  neg- 
lect of  the  Plaintiff  to  find  sureties  to  answer  in  due 
course  of  law,  for  publishing  the  said  libels,  the  Defen- 
dant, as  such  justice,  by  his  certain  other  warrant,  com- 
mitted the  Plaintiff  to  the  custody  of  the  keeper  of  His 
Majesty's  gaol  of  Neaogatej  (the  said  gaol  being  preferred 
by  the  Plaintiff  to  any  other)  and  required  the  said 
keeper  to  receive  into  his  custody  the  body  of  the  Plain- 
tiff (charged  before  the  Defendant  as  above  stated)  and 
him  safely  keep  for  want  of  sureties,  and  until  the  Plain- 
tiff should  be  discharged  in  due  course  of  law ;  wherefore 
the  Plaintiff  was  committed,  and  taken  into  the  custody 
last  mentioned,  and  was  afterwards  convicted  and  found 
guilty  of  the  said  libels  in  due  course  of  law.  The 
special  verdict  further  stated,  that  the  several  acts  in  the 
declaration  mentioned,  and  therein  complained  of  as 
trespasses,  were  done  and  committed  by  the  Defendant, 
under,  and  in  pursuance  of  the  said  warrants  so  issued 
and  granted  by  him  as  aforesaid,  and  in  prosecution 
thereof  and  not  otherwise ;  but  whether,  && 


take  and  bring  before  the  Defendant  or  some  other  of  His  Majesty^s 
justices  of  the  peace  the  body  of  the  Plaintiff*  ^  to  answer  all  snch 
matters  or  things  as,  on  His  Majesty's  behalf,  shall  on  oath  be  ob- 
jected against  him,  for  that  he  on  the  5th  March  instant  did  publish 
and  cause  to  be  published  a  certain  wicked,  scandalous  and  ma- 
licious libd,  imputing  the  crime  of  robbery  to  Edwaard  Lord  Blle^ 
borough  Lord  Chief  Justice  of  his  Majesty's  court  of  Ksng^s  Bench : 
and  another  wicked,  scandalous  and  malicious  libel  miputing  to  Robert 
Henry  Lord  Castlereaght  that  he  had  stated  a  groins  falsehood  to  the 
House  of  Commons,  to  answer  his  own  purposes  \  and  to  the  said 
Edward  Lord  EUenborough  that  he  had  unjui^tly  convicted  the 
plaintiff'  to  make  money  of  him,  against  the  peace,  &c." 

The 
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The  questicti  intended  to  be  ^sed  on  this  special 
verdict  for  the  opinion  o(  the  Court  was,  whether  the 
&ct8  stated  in  it,  form  a  legal  justification  and  defence 
against  the  action  ? 

f       • 

Vaughan  Serjt.  for  the  Plaintiff.  It  may  be  admitted, 
that  it  might  be  expedient  to  vest  in  justices  of  the  peace, 
the  jurisdiction  claimed  by  the  Defendant,  but,  the  ques- 
tion here  is,  whether  that  jurisdiction  is  established  by 
law.  If  a  justice  of  peace  has  power  to  issue  warrants 
for  apprehension  and  commitment  in  cases  of  libel,  he 
must  derive  that  power,  either  from  the  terms  of  his 
commission,'  or  from  the  statute  law,  or  from  the  rules 
of  the  old  common  law.  ^*  If  this  (says  Lord  Camden 
{(Bi)  )  is  law,  it  would  be  found  in  our  books  :*  if  it  be  not 
found  there,  it  is  ndt  law.  However  expedient  it  may 
be,  that  such  a  power  should  exist,  the  Court  will  not 
decide  on  what  is  expedient,  but  what  is  law;  and 
authority  for  the  existence  of  such  a  power  is  not  to  be 
found  in  any  of  the  sources  before-mentioned.  When  a 
jurisdiction  so  destructive  of  the  liberty  of  the  subject 
lias  been  assumed,  tlie  onm  of  proving  the  existence  of  it 
must  rest  entirely  witli  the  Defendant.  In  the  first  in- 
stance, the  Plaintiff  is  called  on  to  do  little  more  tlmn 
deny  its  existence. 

Magistrates,  in  early  times,  were  no  more  than  con- 
servators of  the  peace,  as  appears  from  stat.  1  Edward 
drd.  (&).  From  that  time  to  the  Sdrd.  year  of  EHxabeth^ 
their  powers  varied,  and,  soon  after  the  1st.  of  Edward 
drd.,  power  was  given  to  the  justices  to  enquire  of 
trespasses  and  felonies ;  about  that  time,  too,  they  were 
warranted  to  arrest  felons  indicted  (c).  But,  their  ori- 
ginal authority  was  only  ad  pacem  conservandam^  and. 


1820. 
Butt 

V. 

CONANT. 


{b)  e,  16. 

Vol.  I. 
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18S0.        if  it  had  extended  futther  at  common  Jaw,  it  would  not 
have  been  necessaiy  to  enact  the  vaoous  statutes,  by 
which,  from  time  to  time,  that  authority  was  increased. 
OoNANT.  The  present  form  of  the  justice's  commission  was  set* 

tied  in  Michaelmas  lemn  1590,  when  Wray  was  Chief 
Justice*  That  commission  contains  two  branches: 
First,  what  the  magistrates  have  power  to  do  out  of  ses- 
sions :  Secondly,  what  their  jurisdiction  extends  to  in 
sessions.  At  sessions,  it  must  be  admitted,  that,  under 
the  term  trespass,  the  magistrates  have  a  jurisdiction 
over  cases  of  libel,  Bex  v.  Bispal  (a),  Bex  v.  Summers  (6), 
though,  in  the  latter  cas^  Hyde  C.  J.  thou^t  other- 
wise :  but,  in  the  first  branch  of  the  commission,  there 
is  nothing  that  touches  the  present  question ;  for,  it  only 
gives  the  justices  authority  to  preseave  the  peace,  and  to 
execute  all  the  statutes  and ordinancescrf*  the  realm  rdating 
todiepeace.  JCani&iri^inenumeratingtbes^mentions  ^all 
statutes  made  for  the  repressing  or  punishment  of  force, 
violence^  or  fighting  (c),"*  but,  says  nothing  of  any  power 
to  hold  to  bail  or  commit  for  any  otSsace  short  of  actual 
violence.  The  justice's  power  to  apprehend,  as  given 
by  the  language  of  the  commission,  is  confined  to  cases 
of  actual  breaches  of  the  peace ;  but,  it  has  been  rq)eat- 
edly  laid  down,  that  a  libel  is  an  offence^  gnly  on  the 
ground  of  its  tendenof  to  produce  a  breach  of  the  peace 
(d).  No  authority,  then,  is  given  by  the  commission  in 
direct  terms,  none  by  necessary  implication,  and,  it  is 
impossible  that  such  an  authority  can  be  intended. 
With  respect  to  the  statute  law,  if  the  legislature  has 
any  where  conferred  such  a  jurisdiction,  all  argument 
ceases,  but,  it  is  for  the  Defendant  to  point  out  when 
and  where  such  jurisdiction  is  conferred. 

The  common  law  text  writers  come  next,  and  their 

(fl)  1  B/.  Rep.  368.     3  Burr,  1320.     {c)  Lombard,  s^^' 

(h)   I  If^,.  139.  (^^  Hich'j  caji,  HU.  »I5. 

authority 
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authority  seems  entirely  subversive  of  any  such  doctrine.        I B20. 
Lord  Cokej  Who  lived  at  the  tiiiie»  when  the  coimnission 
was  settled,  says,    <<  We  hold  the  resolution  of  the 
Court,  viz.  of  Brtidnely  PoOardj  Brakes  and  FUzherbertj 
in  14  H.  8.  to  be  law,  that  a  justice  of  peace  could  not 
make  a  warrant  to  take  a  man  for  Mony,  unless  he  be 
indicted  thereof,  and  that  must  be  done  in  open  sessions 
of  the  peace  (a)/'     His  opinion  has,  indeed,  been  ob- 
jected to  by  HaUi  as  <*  too  strait  laced,''  and  also  by 
Hawkins ;  but,  if  a  judge  is  warranted  in  being  utratt 
laced  in  any  matter,  it  is  in  that  which  concerns  liberty 
of  person.     Lord  Coke,  however,  founds  his  opinion  on 
Magna  Charkty  ^^  Nee  super  efim  ibimuSi  nee  super  emu 
mittemus,  nisi  per  legale  judicinm  parium  saonan^  vel  per 
legem  terray*  and  refers  to  the  year-book,  14  jFf.  8.  (b\  to 
the  language  of  former  commissions,  to  the  statutes 
42  Ed.  8.  c.  3.     1  &  2  Ph.  8f  M.  c.  13.  and  the  2  &  S 
Vh.  4r  M.  €.  10.  in  proof  of  the  illegality  of  a  justice's 
granting  a  warrant  upon  mere  surmises.     If  a  justice 
had,  at  common  law,  the  power  of  committing  for  these 
clfencesy  he  must,  as  incidental  to  sudi  a  power,  have 
had  also  the  power  of  examining;  but,  as  the  statute 
1  PA.  4r  M.  c.  IS.  expressly  gives  him  the  power  of  ex- 
amining, it  must  be  inferred,  he  had  it  not  at  common 
law.    By  the  statute  2  &  3  PA.  4*  AT.  c.  10.  the  power 
of  examining  is  extended  to  the  cases  of  persons  sus- 
pected of  felony.    The  I^aintiff,  however,  is  not  driven 
to  contend  for  so  broad  a  proposition,  as  that  a  justice 
cannot  issue  a  warrant  for  apprehensk>n  in  any  case 
before  indictment  found:  it  may  be  conceded  that  he 
«an  in  treason,  felony,  and  actiml  breaches  of  the  peaces 
und,  it  is  to  be  presumed*  that  Sir  M  Hale'n  objection 
to  the  position  laid  down  by  Lord  Cokey  applies  only 

{a)  4  Inst.  177.  (A)  fd,  i*.  a, 

P  p  2  to 
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1820.  to  cases  of'^ony  and  treason,  and  does  not  extend  to 
mere  breaches  of  the  peace^  much  less  to  what  has  only  a 
tendency  to  a  breach  of  the  peace;  for  the  chapter  in 
which  Hale  makes  the  objection,  is  the  chapter  on  felo- 
nies, and,  in  vol.  2«  (a),  he  says  ^^  that  a  jastioe  of  peace 
hath  power  to  issue  a  warrant  to  apprehend  a  person 
accused  of  felony,  though  not  yet  indicted,*'  but,  the 
chapter  contains  no  hint  of  any  such  power  in  the  case 
of  libels.  In  another  passage,  he  considers  it  doubtful^ 
whether  a  justice,  out  of  sessions  can  issue  a  warrant  to 
apprehend  persons  offending  against  a  penal  law  (ft). 
HawkinSf  too,  is  of  opinion,  that,  even  in  cases  of  felony, 
this  jurisdiction  was  acquired  silently  and  by  connivance; 
^  Inasmuch,  as  justices  of  peace  claim  this  power  rather 
by  connivance  than  any  express  warrant  of  law,  and, 
since  the  undue  execution  of  it  may  prove  so  highly 
prgudicial  to  the  reputation,  as  well  as  the  liberty  of  the 
party,  a  justice  of  peace  cannot  well  be  too  tender  in  bk 
proceedings  of  this  kind  (c)"  DaUan  {d)  cites  the 
5  EUz.  c.  4.  as  giving  .the  justices  authority  to  conmiit 
in  certfun  cases;  but,  if  they. had  it  at  common  law, 
iieiiher  that  statute  nor  23  £//z.  r.  10.  was  necessary. 
The  same  observation  applies  -to  48  Geo*  S*  c.  58. «.  I. 
And,  no  statute  has  given  the  justices  out  of  sessions, 
power  to^  appreliend  for  misdemeanors,  unless  acceoi- 
panied  with  an  actual  breach  of  the  peace.  If  they 
liavQ  authority  to  apprehend  for  that,  which  has  merdy 
a  toidency  to  a  breach  of  the  peaces  they  must  also 
h»ve  it  in  every  imaginable  case  of  misdemeanor,  a 
-power  which  never  can  Jbe  established;  as  many  mis- 
xlemeanors  are  no  other  than  mere  trespasses.  With 
regard  to  the  decisions  on  this  subject,  there  is  no 
case  which  has  established  tlie  justice's  right  to  commit 

f «)  c,  13./.  xo8.  {c)  Book  %.  e.  ly  j.  18. 

(*)   %  Hale  P.  C.  113.     (it)  c.  169/ 

in 
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ill  case  of  libel.  In  the  €lueen  v.  Derly  (a)»  a  secretaiy  1820. 
of  state  was  allowed  to  commit  for  a  libel  against  the 
government.  How  be  acqaired  that  power  is  unknown; 
it  is  said  by  a  mandate  of  the  crown ;  but,  at  all  events, 
Ills  jurisdiction,  though  perhaps  too  long  established  to 
be  now  shaken,  furnishes  no  authority  for  the  conduct 
of  a  justice.  Even  in  the  Qjtieen  v.  Derby ^  they,  who 
argued  for  the  secretary  of  state  contended,  that  the 
party  was  not  committed,  but  merely  kept  in  custody 
till  he  should  answer :  And  Parker  C.  J.,  by  the  very 
terms  of  his  judgment,  shews  what  was  his  opinion  on 
the  present  question.  He  thinks  the  commitment  by 
the  secretary  legal,  and  compares  it,  not  to  a  commit- 
ment by  a  justice  in  case  of  libel,  which,  if  such  a  power 
existed,  would  have  been  the  obvious  comparison,  but, 
(as  if  he  thought  that  was  out  of  the  question)  to  a 
commitment  by  justices  in  case  of  felony.  In  KendaFs 
case  (b\  the  party  was  committed  by  the  secretary  of 
state,  for  assisting  an  escape;  that  case,  therefore,  does 
not  touch  the  present  question.  In  the  case  of  the  seven 
bishops  {c\  it  was  much  disputed,  whether  the  warrant 
coilld  be  legdl,  if  not  signed  by  th^  council  board; 
from  whence  it  leems  to  follow,  that  it  would  be  deemed 
illegal,  if  is^^d  by  a  single  justice.  But  the  case  of 
Bex  V.  Wilkes  is  decisive  of  the  present  question.  The 
Court  in  that  case  held,  clearly,  that  libel  was  not  a 
breach  of  the  peace,  and,  that  the  Defendant  was  there- 
fore entitled  to  be  discharged.  Lord  Camden^  (then  C.  J. 
Pratt\  there  said  (d),  <<  I  cannot  find,  that  a  libeller  is 
bound  to  find  surety  of  the  peace,  in  any  book  whatever,, 
nor  ever  was,  in  any  case,  except  one,  viz.  the  case  of 
the  seven  bishops,  where  three  judges  said,  that  surety 
of  the  peace  was  required  in  the  case  of  a  libel.  Judge 
Patjoell^  the  only  honest  man  of  the  four  judges,  dissent- 

(a)  Fortescuef  140.  (*")  4  S^»  ^'■-  3°h 

(*)  5  MoJ  78.  {J)  1  fTsis.  i6x. 
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1820.  ed,  and,  I  am  bold  to  be  oF  his  opinion,  and  to  say  dmt 
case  is  not  law ;  but,  it  shows  the  miserable  condition  of 
the  state  at  that  time.  Upon  the  whole,  it  is  absurd- to 
require  surety  of  the  peace,  or  bail  in  die  case  of  a 
libeller/'  So  that,  without  overruling  that  case  directly, 
the  court  cannot  give  judgment  for  the  Defendant  on 
the  present  occasion.  In  Entick  v.  Carrtngtan  it  is 
decided,  that  even  a  secretary  of  state  cannot  issae  a 
warrant  to  apprehend  a  party  for  having  Hbds  in  his 
possession  {a). '  It  is  true,  that,  previously  to  the  year 
1762,  justices  had  exercised  this  authority  from  Ae  time 
of  Queen  Anne ;  but,  mere  usage  of  so  recent  a  date^ 
will  not  constitute  law,  and,  especially,  if  that  usage  has 
grown  up  like  the  present,  out  of  a  number  cS  un- 
resisted cases,  the  mere  yieldings  of  guilt  or  poverty,  to 
power  (ft). 

Bosanquet  Seijt  for  the  Defendant  All  the  books 
concur,  in  stating  a  libel  to  be  constituted  by  its  ten- 
dency to  produce  a  breach  of  the  peace.  It  is  an  oflfenoe 
against  the  peace,  though  not  an  actual  breach  of  it ; 
and,  for  the  purpose  of  giving  the  justices  jurisdiction,  it 
is  immaterial  whether  it  consist  in  a  bred^h  of  the  peace, 
or  a  tendency  to  produce  such  breach*  It  Is  not,  how- 
ever, necessary,  for  the  Defendant  to  contend,  that  k 
justice  is  authorized  to  commit  for  a  bare  misdemeanor; 
it  is  suiBdent  to  show,  that  he  is  justified  in  committing 
for  this  species  of  misdemeanor.  And  this  appears 
clearly  from  the  old  authorities ;  all  of  them  concur  in 
calling  it  an  offence  against  the  peace.  Bractcnj  in  die 
chapter  de  corcnd^  (a  title  not  given  to  it  widiout  suf- 
ficient consideration)  has  this  passage^  **  Ntme  aaOem 
dicendwn  est  de  minoribus  et  levioribus  crminUmsj  guse 
crvUiier  tntetUantur^  siad  de  actionitus  ifywiarum  per^ 

(«)  ilfih.2^%.  (h)  ^etBnticky.CarrmgUnibid. 
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smudilmsy  et  pertinenl  ad  conmaftif  eo  quod  atiquandu  1820. 
sant  contra  pacmn  Domini  Regis:  VidendwUf  igOuti 
quid  sit  injuria^*  '*  Fit  omtem  injuria  4ton  solum 
eimi  quis  pugno  percussus  Juerit^  verberains^  vidneratus 
vel  fustilms  casHs^  verim  citm  ei  convitiwn  dicium 
Jiierit^  vd  de  eo  factitm  carmen  Jamosumy  et  ktffus^ 
modi  (a)/'  In  Bacon* &  Abridgment,  Libel  A.,  is  a  pas- 
sage to  the  same  e£fecl;.  And  Lord  Coke^  in  the  case 
de Ubellis  Jbmosis  (6),  describes  it  thus;  ^'  Although  the 
libel  be  made  against  one»  yet  it  iuciteth  all  those  of  the 
same  fiunily,  kindrcd»  or  society  to  revenge,  and  so 
tends  per  consequens  to  quarrels  and  breach  of  the  peace, 
and  may  be  the  cause  of  shedding  of  blood,  and  of  greul 
inoonvenienoe.  If  it  be  against  a  magistrate  or  other 
))iiblic  person,  it  is  a  greater  offence ;  for  that  it  cou-? 
oeraeth  not  only  the  breach  of  the  peace,  but  also  the  . 
scandal  of  government."  In  all  the  modern  books,  the 
t^fidency  to  provoke  a  bieadi  of  the  peace  is  always  . 
stated  to  be  that,  which  constitutes  a  libel ;  in  all  the 
precedents,  libel  is  stated  to  be  contra  pacem.  It  must, 
therefor^  be  taken,  that  libel  is  an  offence  against  Uie 
peace,  and  if  so,  a  justice  is  authorised  to  require  sure^ 
ties  and  to  commit  for  lack  of  them.  A  distinction^ 
indeed,  has  been  taken,  between  requiring  sureties  for 
good  behaviour^  and  sureties  for  the  peace ;  but,  to  apr 
pear  in  arms,  even  though  without  causing  any  actual 
affimy,  was  held  to  be  sufficient  to  cause  a  forfeiture  of 
recognizances  de  se  bene  geretido  (c). 

There  are  four  instances,  in  which  the  power  to  com-' 
mit  for  libel  has  been  questioned.  The  case  of  the 
Seven  Bishops^  of  the  Queen  v.  Derby^  the  Kit^  v. 
Brbwrif  (d)j  the  King  v.  Wilkes :  two  of  them  turned  on 
the  privilege  of  the  party  committed,  and  two  on  the 
authority  of  the  party  committing.     In  the  case  of  the 


Ws 


Bract,  de  Corona*  f .  j6.  (r)   »//.;•  foi,  s  tf  j. 

Rfp.i%S>  (^)  ^Mod.  177. 

1*  p  4  seven 


S58  CASES  IN  HILARY  TERM 

1820*  sev^a  bishops,  which  turned  entirely  on  privil^ge»  it 
was  admitted  all  through  the  argument,  that,  if  the 
parties  had  not  been  priyileged,  the  arrest  would  have 
been  leg^L  In  Wilkes^s  case  three  objections  were 
mades  in  neither  of  the  two  first  did  the  counsel  affect 
to  say,  that  a  common  person  could  not  be  ^arrested, 
and  the  third  point  turns  wholly  on  privilege.  The 
strong  expression  attributed  by  Wilson,  in  that  case,^  to 
Lord  Camden^  namely,  ^'  it  is  absurd  to  require  surety 
of  the  peace  or  bail  in  the  case  of  a  libeller,"  is  miti- 
gated in  another  report  of  the  case,  to  ^^  perhaps  it  im« 
plies  an  absurdity  $"  and  in  the  conclusion  of  this  latter 
report  are  the  following  wcHrds,  **  upon  the  wholes 
though  it  should  be  admitted  that  sureties  of  the  peace 
are  requirable  from  Mr.  Wilkes^  still,  his  privily  of 
parliament  will  not  be  taken  away  till  sureties  have  been 
demanded  and  refused ;''  which  expressions  are  entirdy 
omitted  by  Serjt.  Wilsoni  and  Judge  Pamdl^  in  the 
Seven  Bishops'  case,  did  not  dissent  but  abstained  from 
giving  any  opinion  (a).  In  the  Qjieen  v.  Derly  and  the 
King  v.  Erbury  the  objection  was  made  to  the  jiuthority 
of  the  person  committing,  namely,  die  secretary  of 
states  whose  auUiorlty,  it  was  urged,  was  more  infirm, 
than  that  of  a  justice  of  peaces  because  he  could  not 
administer  an  oath.  The  reference  made  by  the  at- 
torney-general there,  to  the  case  of  a  magistrate  com- 
mitting for  felony,  was  only  for  the  purpose  of  showing, 
that  the  party  was  merely  detained  in  custody  till  he 
should  answer,  and  not  committed  in  the  way  of  punish- 
ment. The  power  of  committing  is  not,  as  it  has  been 
urged,  limited .  to  the  cases  in  which  a  party  can  be 
called  on  to  give  sureties  for  the  peace.  An  assault, 
though  never  so  trifling,  is  a  ground  for  committal; 
though,  the  offence  being  past,  sureties  for  the  peace 

{a)  i^HowelPi  State  Tr,  993', 

cannot 
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cannot  be  required.  A  oommitment  may  be  made  for  1820* 
many  misdemeanours  which  are  not  a  breach  of  the 
peace :  as,  for  a  conspiracy  to  levy  war  against  the  king. 
The  opipion  of  Lord  CtAcj  in  the  fourth  institute  has  Conant. 
been  denied  to  be  kw  by  HdU  (a)  and  Hawkins  {b), 
and.  said  by  Hale  to  rest  on  a  hasty  decision  in  the  year- 
books* If  then  a  libel  afford  a  legal  ground  of  arresU 
a  justice  of  peace  seems,  by  the  very  terms  of  his 
commission,  to  be  the  person  properly  authorised  to 
carry  that  arrest  into  eflfect.  Thus  Hawkins  (c),  '<  there 
seems  to  be  no  doubt,  but  that  a  warrant  may  lawfully 
be  granted  by  any  justice  of  peace  for  treason,  felony 
or  pramunire^  or  any  other  offence  against  the  peace." 
In  this  passage  he  refers  to  his  8th  chapter,  in  which 
libel  is  expressly  included  as  having  a  direct  tendem^  to 
a  breach  of  the  peace  (d).  Dalian  is  an  authority  to 
the  same  effect  (^),  and  afler  laying  it  down  that  the 
justices  may  bind  to  good  behaviour,  in  four  instances, 
which  he  enumerates,  among  which  are  '^  doing  any 
thing  which  shall  tend  to  the  breach  of  th^  peace,  or  to 
put  the  people  in  dread  or  fear  although  there  be  no 
actual  breach  of  the  peaces"  concludes  by  saying,  of 
these  four  matters,  '^yea,  th^  are  breaches  of  the 
peace  (y*V  In  r.  12^,  he  says  again,  *^  libellers  may  be 
bound  as  disturbers  of  the  peace :''  c.  1 70,  is  to  the  same 
'eflfect.  The  usage  in  the  present  case  i&  not  indeed  that 
which  constitutes  the  law;  but  may  be. considered  as 
confirmatory  of  it  in  an  eminent  degree.  By  the  re- 
turn to  the  House  of  Lords  (g)  it  appears  that  from  the 
6th  of  April  1704  to  the  year  1763,  there  have  been 

(a)  I  Hale  P.C.  579-  (/)  '•  l»3» 

l&)  Hawk.  P.  C.  r.  23.  J.  II.         (^)  See  **  an  account  of  per- 

Boak  2.  sons  held  to  bail  to  answer  in  the 

(e)  r.  C3.  J.  15.  Book  %•  court  of  King's  Bench  forSbelt» 

id)  r.  8.  J.  a8.  Book%*  fromittjfnfie  to  sjth Geo, S'^^ 

^)  r.  113, /,  287.     See  aUo  inclusive.'' Ordered  to  be  printed^ 

e,  t/o.  and  c,  6.  3d  March,  18 18. 
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FoigAimSerjt.  in  reply.  ThefvopositioDdiatslibeiii 
taotsmoimt  to  a  breedi  of  die  peace,  became  afleged  in 
indictments  to  be  cmOrdpaeemj  btoogeneraL  Every 
ipedes  of  oftnce^  whether  attended  with  an  actual 
breach  of  peace  or  not,  is  alleged  in  indictments  to  be 
contriL  focem  i  as  many  ctvil  injuries  unattended  by  ac- 
tual force  are  stated  to  hare  happened  xi  H  armis.  So 
the  cirilians  use  the  terms  vim  simplieem  and  vim  airo- 
cem.  Lombard  has  a  passage  explanatory  of  the  same 
doctrfaie(a).  As  little  applicable  is  the  authority  of 
Bractonf  who^  in  the  chapter  cited,  speaks  de  minoribm 
ei  leoioribuB  criminibuBj  qua  civiliier  inienUmtur  f  diereby 

(a)  f.  134. 
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evidently  designing  to  speak  rather  of  injuries  for  whidi        18^0. 
the  r^nedj  is  by  action,  than  of  offences  criminally        u'  '' 
punishable.     The  case  in  2  H.  7.  {a)  only  decides  what  ^, 

shall  be  the  meaning  of  an  engagement  </^  benegerendo;  Conant. 
and  certainly  a  recognisance  for  good  behaviour  may  be 
forfeited  by  many  acts  short  of  an  actual  breach  of  the 
peace.  The  decision  in  the  year»book  1 4  J?.  8.,  on 
which  Lord  Coke  founds  the  opinion  in  his  fourth  in- 
stitute^ was  not  a  hasty  decision^  but  was  long  considered^ 
argued  three  days,  and  incorporated  into  the  abridge- 
ments, especially  by  Broke,  who  was  one  of  the  judges 
presiding  at  the  determination  of  the  case.  Then  as  to  the 
later  decisions.  It  was  never  hinted  in  the  Seven  Bishops' 
case,  that  any  could  oonunit  for  libel  except  one  of  the 
council ;  and  the  commitment  in  die  Ctueen  v.  Derby,  be- 
ing by  a  secretary  of  state,  does  not  apply  to  a  justice 
of  peace.  As  to  the  discordant  reports  of  the  King  v. 
Wilkes,  it  must  be  taken,  diat  Seijc  Wtbon  is  higher  au-» 
diority  than  an  anonymous  reporter :  bnt,  at  all  events, 
though  the  expressions  of  one  report  are  stronger  than 
those  c^  th£  other,  the  two  are  by  no  means  incon- 
sistent ;  and  the  absence  of  any  commitments  for  thirty- 
seven  years  after  that  decision,  is  a  strong  proof  that  it 
was  considered  as  decisive  of  the  question  now  before 
the  Court  If-  the  jurisdiction  slept  during  all  that  time^ 
and  the  state,  as  it  af^iears,  experienced  no  ill  conse- 
quences finom  the  remission,  why  should  it  now  be  re- 
vived, or  the  natural  tendency  of  power  to  increase 
itsdf^  be  again  so  materially  assisted? 

Dallas  C.  J«  Whatever  may  be  the  opinion  of  the 
Court  in  the  result  of  this  case,  I  agree  with  my  brother 
yiett^han,  that  it  is  a  question  of  considerable  magnitude^ 
involving,  no  doubt,  the  essential  interests  of  the  public; 

OR 
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1820*  oh  the  one  hand  affecting  the  liberty  of  the  snbject, 
and,  on  the  other,  those  powers  with  which  magistrates 
are  or  ought  to  be  invested,  for  the  maintenance  of 
order  and  public  peace.  I,  |br  one,  am  extremely  hap- 
py that  it  has  undergone  the  thorough  investigation,  and 
the  able  discussion  which  have  been  bestowed  on  it. 

On  the  trial  of  the  cause,  I  myself  felt  no  difficulty, 
nor  entertained  any  doubt  whatever.  I  stated  to  the 
jury,  plainly  and  broadly,  my  opinion,  that,  in  point  of 
law,  the  magistrate  had  the  power  which  he  liad  exer- 
cised ;  that,  in  point  of  duty,  he  was  bound  to  exercise 
it;  that  it  would  have  been  a  culpable  dereliction  of  his 
duty,  if  he  had  not  acted  as  he  did ;  and,  therefore,  that 
the  Defendant  was  entitled  to  their  verdict  The  jury, 
however,  did  not  think  fit  to  adopt  the  law  as  laid  down 
by  me,  but,  after  withdrawing  for  a  considerable  time,  they 
returned,  and  informed  me  by  their  foreman,  that  they 
could  not  subscribe  to  my  statement  of  the  law,  and, 
therefore,  wished  to  find  a  special  verdict,  in  order  that 
the  question  of  law  might  be  submitted  to  the  consider- 
ation of  tlie  Court :  —  that  has  accordinglj^been  don^ 
and  we  have  now  beard  the  verdict  in  question,  fully 
argued  upon  both  sides. 

It  is  admitted  in  the  outset,  that  the  libel  in  question 
is  one  of  the  worst  possible  description ;  and^  (if  that 
could  make  any  distinction)  if  it  be  not  actually  a  sedi- 
tious Kbel,  it  is  admitted  to  border  upon  a  libel  of  that 
nature.  Most  undoubtedly  the  libel  in  question  is  <»ie 
of  the  worst  description ;  I  need  not  refer  to  its  nature, 
or  to  the  situation  of  the  parties,  against  whom  it  is  di- 
rected, or  to  tke  public  duties,  which  they  have  to  exer- 
cise in  their  respective  situations,  or  to  the  interests 
which  the  public  have  in  the  honorable  and  upright 
exercise  of  those  duties ;  for  it  is  admitted  again,  and 
correctly  admitted,  that,  whether  it  be  a  libel  of  one 
description  or  another,  a  seditious  libel,  or  a  scandalous 
5  libel. 
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libel,  or  an  infamous,  or  a  blasphemous  libel,  or  an  ob-  1820. 
scene  libel,  or  a  mere  libel  upon  a  private  ||dividttal, 
the  question  in  every  one  of  those  cases,  bs  &r  as  it  con- 
cerns the  exercise  of  the  authority  in  question,  is  iden- 
tically the  same,  coming  round  to  this,  —  has  or  has 
not  a  magistrate,  being  a  justice  of  the  peace,  a  right  to 
commit  a  party  brought  before  him,  charged  on  oath 
wi&  the  publication  of  a  libel,  if  he  cannot  find  sureties 
to  appear  to  answer  to  an  indictment? 

With  respect  to  the  power  in  question,  it  has  also 
been  fiurly  admitted,  that,  if  magistrates  have  not  such 
a  power,  it  is  expedient  that  they  should  hav^  it ;  but,  to 
that  my  brother  Vaughan  has  correctly  added,  that  this  is 
not  a  question,  whether  it  is  expedient  that  they  should 
have  such  a  power,  but,  whether,  in  point  of  law,  the 
power  does  actually  exist;  for,  that  we  are  not  to 
make  the  law,  but  to  expound  or  declare  it  as  we  find 
it. 

How,  then,  is  it  in  pointy  of  law;  and,  first,  what  has 
been  the  usage  ?  —  Not  that  I  mean  to  say,  that  mere 
usage  in  every  case  will  constitute  law ;  but,  it  is  a  ^i- 
mary  and  fundamental  principle,  that  usage  is  of  great 
weight  in  shewing  what  the  law  is,  or  in  expounding 
the  law,  if  it  be  doubtfiil ;  and,  therefore,  in  every  case, 
in  the  natural  and  simple  order  and  progress  of  enquury, 
we  first  turn  to  the  boote  or  the  precedents  to  see,  whe- 
ther, in  point  of  fact,  the  power  which  is  in  controversy, 
has  been  exercised  or  not. 

Now,  upon  this,  we  have  a  bulk  of  evidence^  such  as 
I  will  venture  to  state  was  never  produced  in  a  Court  of 
justice  upon  any  occasion  before,  for  the  purpose  of 
being  applied  to  cases  of  this  description,  or  of  any  de- 
scription whatever ;  a  series  of  instances  brought  for- 
ward in  consequence  of  a  solemn  enquiry,  (the  result  of 
a  search  of  the  files  of  the  records  of  the  courts  of  jus- 
tice 
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18^0.  .  tice  in  this  country),  presenting  no  fewer  than  \2B  cased 
of  persoin  actually  baikd  on  a  ccHnmitment  similar  to 
that  in  question,  extending  from  time  to  time,  and  scat* 
tered  over  a  period  of  nearly  ISO  years,  as  far  back 
as  the  enquiry  has  gone,  from  the  first  year  of  the 
ragn  of  queen  Anne^  down  to  the  57th  of  His  late 
Msjesty.  Nor  are  those  all  the  instances,  in  which 
tho^  has  been  an  exercise  of  this  power ;  for  the  retifm 
made,  is  confined  to  the  instances  of  persons,  firom 
whom  bail  actually  was  taken ;  but,  when  we  consider 
what  description  of  persons  libellers  in  general  are  likely 
to  be,  we  may  and  must  conclude,  that  an  infinitely 
greater  number,  whose  cases  do  not  appear  before  the 
Court,  have  been  committed,  in  the  first  instance,  for 
want  of  bail:  and,  though  the  enquiry  goes  no  further 
than  the  beginning  of  the  reign  of  queen  Anne^  the  rea- 
son for  that  is  explained ;  for,  the  enquiry  being  directed 
to  go  back  to  the  time  of  the  Revolution,  or  the  year 
1689,  was  not  proceeded  in  so  for  back,  because  search- 
ing records  so  remote^  might  have  been  attended  wiUi 
diftculty.  There  are  innumerable  instances  of  persons 
committed  in  cases  not  sp  culpable  as  libel ;  there  are 
innumerable  instances  of  persons  committed  for  want  of 
i)ail  for  seditious  words.  Then  I  should  be  cff  opinion, 
if  the  case  rested  here,  if  nothing  were  to  .be  found  in 
the  books  on  the  sul^ect,  if  tliere  were  nothing  but  an 
uniform  practice^  without  being  resisted  in  any  one  in- 
stance for  nearly  120  years,  that,  under  the  drcumstanoes 
attending  such  usage,  such  usage  alone  would  constitute 
a  fix>ting  and  a  foundation  so  firm  for  any  law  to  stand 
upon,  that  he  must  be  a  bold  man  indeed,  -^  I  will  voi« 
ture  to  say  a  presumptuous  man,  — who,  against  the  ex- 
cise of  such  a  power  by  such  persons,  would  venture  to 
declare  law  built  upon  such  a  foundation,  not  to  be 
law  at  this  day.     For,  let  it  be  remembei*ed,  in  a  great 
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namber  of  cases,  the  individuals  were  actually  taken  be-  1820. 
fore  the  Court  of  King's  Bench  upon  Habeas  Corpus^ 
(the  warrant  of  commitment,  stating  the  nature  of  that 
commitment)  and  actually  remanded :  so  that  it  is  not 
mer^y  an  exercise  of  such  a  power  by  a  justice  of  the 
peace ;  it  is  not  a  practice  which  has  obtained  and  pre- 
vailed and  grown  up  in  silence  ai^d  obscurity, — creeping 
on,  if  I  may  so  esqpress  it,  in  a  dark  subterraneous  pass^ 
age,  —  but,  it  is  a  practice  going  on  from  day  to  day, 
under  the  eye  of  those  eminent  and  illustrious  persons, 
who  have  filled  the  highest  seats  in  the  highest  Court  of 
Criminal  Jurisprudence  in  this  country :  it  has  received 
their  sanction  \  nor  is  there  to  be  found  in  the  books, 
(with  the  exception  of  a  single  solitary  saying,  on  which 
I  may  say  something  by  and  by),  a  saying,  or  a  statute, 
or  any  thing,  which  can  be  introduced,  to  attack  the 
validity  of  this  usages  which  has  prevailed  sudi  a  Imgth 
of  time. 

But,  it  is  said,  it  goes  no  further  back  than  the  Revo- 
lution ;  to  that  I  do  not  agree,  but,  I  will  take  it  to  be 
so  fof  the  moment.  I  own  it  is  an  objection  of  a  singu^ 
lar  nature,  when  an  enquiry  is  to  be  made  into  the  pow« 
ert  of  the  magistrates,  when  the  question  is  touching 
the  liberty  of  th^  subject,  that  such  enquiry  goes  no 
further  back  than  the  Revolution.  It  was  directed, 
that  the  enquiry  should  go  no  further  back  than  the 
Revolution,  in  order  that  precedents  might  not  be  pro- 
duced of  a  doubtful  nature,  ihat  recourse  might  not  be 
had  to  former  times  for  the  purpose  of  establishing  a 
tyrannous  and  arbitrary  exercise  of  power.  But,  still  I 
ilgree  with  my  brother  ^ai^'^n,*plainly  and  broadly, 
that,  if  the  practice  had  ^  its  commencement  with  the 
Revolution,  if  it  can  be  shewn  then  to  have  origmated 
for  the  first  time,  if.  there  is  no  trace  of  the  time  of  its 
origin  in  the  statute  law,  none  in  the  common  law,  none 
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IS'JO.  in  the  sayings  of  judges,  from  time  to  time,  or  in  die 
decisions  of  courts,  —  I  would  not  bold  a  usage  of  such 
a  continuance  to  be  law.  If  tbe  practice  were  against 
CoNANT.  the  first  principles  of  constitutional  law,  and  an  evident 
encroachment  upon  the  right  of  the  subject ;  —  I  would 
even  go  the  length  of  saying,  if  it  were  of  the  descrip- 
tion which  I  have  stated,  and  were  sanctioned  by  the 
expressions  of  one  of  the  judges,  in  such  a  case  as  this  — 
I  would  not  hold  it  to  be  law,  if  it  had  eusted  from  the 
foundation  of  Rome.  The  question,  therefore,  comes 
round  to  tliis,  —  whether  this  be  a  usage  contrary  to  tbe 
fundamental  principles  of  law  ? 

Now  it  has  been  said,  that,  if  it  be  law,  it  will  be 
found  in  the  books,  and,  if  it  be  not  law,  it  will  not  be 
found  in  the  books.  That  is  a  doctrine,  to  which  I 
cannot  agree ;  that  is  one  of  those  many  sentences,  in 
which  the  simplicity  and  solidity  of  truth  are  sacrfficed 
to  hypothesis  and  point.  Law  may  exist  and  may  not 
be  found  in  the  books ;  for,  that  may  be  law,  which,  in 
point  of  principle,  is  so  clear,  that  it  never  occurred  to 
any  man  to  question  it,  till  a  case  come  to  draw  it  into 
doubt ;  and,  therefore,  silence  upon  the  exercise  of  a 
power  is  evidence,  that  it  is  legally  founded,  whether 
we  find  any  thing  relating  to  it  jn  the  books  or 
not 

But,  still,  I  am  willing  to  try  the  legality  of  this  usage 
by  the  text,  to  which  I  am  invited ;  and  tliat  is,  whetbei' 
there  is.or  is  not  any  thing  to  be  found,  respecting  the 
validity  or  invalidity  of  this  usage  in  the  books?  It  is 
said,  it  is  not  to  be  found  in  the  statute  law,  nor  in  the 
common  law,  nor  in  the  commission  of  the  peace,  nor  io 
any  adjudged  case  which  has  been  produced ;  and  we 
have  been  referred  to  a  great  number  of  cases,  for  the 
purpose  of  disproving  the  existence  of  such  a  power. 
There  are  some  of  them,  which,  as  they  appear  to  me, 
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to  have  po  applicatioa  whatever  to  4iie  present  subject,  IftiQ* 
ettoept  as  I  shidl  point  out,  I^wiH  etideavoar  to  dispose 
of  lin^the  first  instance ;  and  the  first  of  these  is  the  case 
of  die.  Seven  Bishops.  Now  how  to.  apply  that  case^  in 
die  way  in  which  my  Brother  Fatighan  seemn  to  connect 
it  with  this  subject,  I  am  utterly  at  a  lo^s.  That  case 
was  ultimately  decided,  upon  the  ground  of  privilege  of 
parli^ent.  Seven  bishops,  being  peers  of  parliament, 
had,  it  was^  contended,  privilege,  except  in  cases  of 
actual  breadi  of  the  peace;  and  it  was  contended,  that 
a  libel  .had  only  a  tendency  to  a  breech  of  the  peace, 
and  was  not  ui  actual  broach  of  the  peace.  With  re« 
spect  to  the  decision  in  that  case,  in  which  there  is  muck 
to  biaipe^  and,  in  piy  judgment,  vesy  little  to  applaud, 
I  say  nothing:  but  the  case  it&elf  went  plainly  upon  the 
ground  of  distinction  between  those  who  have  privilege 
of  parliament  and  those  who  have  not;  and,  therefore^ 
the  case  itself  is,  to  me,  pregnant  with  this  inference, 
that,  if  it  had  been  a  case,  not  of  persons  having  privi- 
l^e  of  parliament,  but  of  pers<nis  similar  to  this  Plain*- 
Ci^  ti6t  having  such  privilege,  then,  even  on  the  ground 
on  which  that  decision  stood,  and  on  the  principle  on 
whidi  the  whole  argument  proceeded,  they  would  not 
have  been  entitled  to  be  discharged.  In  principle^  there^ 
ibr^  the  case  does  not  apply;  but  the  very  distinction, 
which  makes  it  differ  in  point  of  hct^.  leads,  irresistibly, 
to  the  inference,  that,  if  they  who  have  privilege  of  par- 
liament are  entitled,  merely  because  they  have  sudi 
privilege,  to  be  discharged;  those  who  have  no  such 
privilege,  have  no  such  right  whatever.  Therefore  it 
iiq)ears  to  me  an  authority  the  other  way. 

What  is  the  next  case?  That  of  a  secretary  of  state. 
It  is  agreed  that  he  has  power  to  commit  in  the  case  of 
libel;  that  has,  however,  been  at  di£Gsrent  times  de* 
nied;  and  it  is  a  little^  extraordinary,  to  see  the  ground 
on  which  it  has  been  disputed.    It  is  on  this  ground, 
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1820*       that  a  secretary  oS  state  is  not  a  justice  of  the  peace,  it 
being  taken^  throughout  the  argument,  as  fiu:  as  we  can 
collect  any  thing   negatively  from  the  case,  that  he 
would  have  had  a  power  to  oommit,  if  he  had  been  a 
justice  of  the  peace;  but  not  being  so^  he  had  no  such 
power;  thereby  admkring^  that  justices  of  the  peace  have 
such  a  poweiv    Then  as  to  WUke^s  case^  which  is  of  a 
very  singular  description,  that  was  a  case  of  privily  of 
parliament.  When  we  recollect  the  temp»  of  the  times^ 
and  the  political  character  of  the  individual  who  was 
contesting  the  rights  of  the  people  against  every  con- 
stituted right  c(  the  kingdom,  can  we  suppose  that  he 
would  have  placed  his  resistance  to  the  power  which 
had  committed  him,  oa  the  baas  of  privily  of  parlia* 
meat? — That  he  would  not  have  stood  on  the  broad 
ground  of  a  subject's  right,  insisting  that  magistrates 
had  not  a  power  to  commit  in  a  case  of  libd, — that 
offence  not  being  a  breach  of  the  peace,  but  only  having 
a  tendency  to  a  breach  of  the  peaces  — if  he  had  conceived 
that  his  right,  as  a  British  subject,  had  been  invaded  by 
the. attempt?    His  case,  therefore,  becomes  eztremdy 
strong,  in  my  judgment,  to  show,  that,  not  only  in  his 
opinion,  but  in  the  opinion  of  the  able  persons  by 
whom  he  was   advised,  it  was  impossible  to  rest  his 
cause    on  the  ground  that  he  was  a  subject  of  tiie 
country,  and  that  magistrates  had  not  a  power  to  com- 
mit in  a  case  of  libeL     So  much  with  respect  to  those 
cases,  which,  it  seems  to  me,  are  not  similar  to  the 
present,  but  are  pregnant  with  inferences  in  favour  of 
the  power  now  claimed. 

I  come  next  to  that  which  has  a  more  immediate 
reference  and  a  closer  application  to  the  subject 
It  is  said,  that  in  the  statute  law,  in  the  commission  of 
the  peace^  in  the  fitness  and  reason  of  thething^  —  that, 
in  tiie  first  and  fimdamental  principles  of  the  consti- 
tution, and  that,  in  decided  cases  in  courts  of  justice 

there 
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there  if  no  trace  to  be  found  of  any  authority  or  war-        1 820. 
rant  for  the  exercise  of  such  a  power.  *^  '^^  '  ' 

First,  then,  with  respect  to  the  fitness  of  the  thing.  «• 

It  is  a  most  extraordinary  proposition  to  state,  that  a  Conant. 
magistrate  shall  be  invested  with  a  power  to  bind  over 
any  person  to  appear  to  answer  to  an  indictment  found 
for  a  common  assattlt,  for  holding  up  a  stick  in  a 
threatening  posture,  or  giving  a  blow  to  an  individual, 
because  it  is  an  actual  breach  of  the  peace :  but  that  - 
where  an  offence  of  an  infinitely  worse  description  has 
been  committed,  where  a  libel,  stirring  up  all  the  people 
of  the  country  to  riot  and  bloodshed,  has  been  pub- 
lished, he  is  invested  with  no  such  power.  There  is 
not  much  of  reason  or  fitness  in  such  a  distinction ;  but 
I  admit,  if  the  law  be  settled  in  disfavour  of  such  a 
power,  this  would  only  go  to  show  the  necessity  for 
giving  such  a  power  in  fiiture. 

What  is  the  law,  then,  upon  the  subject.  First,  to 
rrfer  to  the  statutes  — the  earliest  statute  to  be.found,  is 
one  of  the  statutes  which  has  been  referred  to,  the 
1st  Edw.  S., .  the  language  of  which  is,  that  justices 
<^  shall  be  assigned  to  keep  the  peace;''  and  so  is  the 
language  of  every  subsequent  statute.  The  language 
of  their  commission  gives  them  jurisdiction  over  tres- 
pass, and  a  trespass,  in  strictness,  is  a  breach  of 
the  peace :  but  the  statute  operates  in  the  creation 
of  .magistrates  for  the  due  maintenance  of  the  peace: 
and  we  find,  not  only  in  the  reason  of  the  thing, 
but  in  all  the  books,  beginning  with  the  earliest  att« 
thorities,  Uiat  a  libel  is  an  offence  agamst  the  peace, 
because  it  has  a  tendency  to  a  breach  of  the  peace; 
and,  therefore,  upon  the  reason  of  this  position,  and 
the  reasonable  exposition  of  the  general  words  of 
the  statutes,  I  should  say,  that  an  act,  whichis  for. the 
preservation  of  the  peace,  (and  binding  a  libeller  over  is 
such  an  act,  because  a  libel  has  a  tendency  to^  a 
Q  q  2  breach 
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breach  of  die  peace)  falls  within  the  powers  conferveA 
upon  justices. 

We  are  told  that  we  must  look  to  the  authorities^ 
and  find  what  we  can  in*  the  books  upon  the  subject. 
Now  if  the  authority  of  Lord  Halej  and  &at  of  Mr, 
Seijeant  Hawkins^  are  to  be  treated  lightly,  we  may 
be  without  any  authority  whatever.  With  respect  to 
hotd  Hak,  it  is  needless  to  remind  those  ^om 
I  am  now  addressing,  of  the  general  character  for 
learning  and  legal  knowledge  of  that  person,  of  whom 
it  was  said,  that  what  was  not  known  by  him,  was 
not  known  by  any  other  person  who  preceded  or  fol- 
lowed Iiim ;  and,  that  what  he  knew,  he  knew  better 
Uian  any  other  person  who  preceded  or  folbwed  him. 
With  respect  to  Mr.  Serjeant  HmakinSf  we  know  bis 
authority.  These  are  books  which  are  in  the  band 
and  head  of  every  lawyer,  and  constantly  referred  to 
on  every  occasion  of  this  sort.  I  must,  therefore,  look 
tf  these  books;  and  I  shall  proceed  to  examine  the 
exposition  given  by  text  writers  of  the  wcnrds  of  those 
statutes,  and  the  commission  of  the  peace. 

Let  us  examine  what  is  said  on  this  sul^ect  by  Mr. 
Seijeant  Hmokins  {a) :  <'  As  to  the  8th  point,  viz.  what 
authority  justices  of  peace  have  in  relation  to  inferior 
oflfences,  it  would  be  endless  to  enumerate  all  the  crffenoea 
within  their  jurisdiction,  concerning  which  there  have 
been  such  great  numbers  of  statutes;  and^  therefore,  I 
shall  content  myself  in  this  phce  with  observing^  that  by 
the  above^-mcntioned  statutes  of  the  8i  Edm.  S.  c.  1*,  and 
also  by  the  express  words  of  their  commission,"  -^  here, 
then,  we  have  under  our  consideration  the  express 
wofds  of  the  statute,  and  of  the  commission  s «—  *'  they 
are  empowered  to  hear  and  determine  all  trespasses, 
wliieh  b  a  word  of  very  general  extent,  and  in  a  laige 
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vense  not  only  coimprehends  all  ioCbrior  o£fences,  wfaicli  )820^ 
%re  properly  and  directly  against  tbe  peace,  as  assaults 
and  batteries,  and  such  like,*  but  also  all  others  which 
«re  so  only  by  oonstruction."  Distisgoishing,  therefore^ 
betn-eeix  that  ^ich  is  an  actual  breadi  of  tbepeece,  and 
that  which  is  by  omstruction  a  bceacli  of  the  peace ; 
and  going  directly,  as  I  shaU  presently  show,  to  the 
case  of  libel,  which  is  to  be  taken,  not  as  an  actual 
breach  of  the  peace,  but  a  constructive  breach  of  the 
peace,  as  havii^  a  tendenoy  to  break  the  peace.  *^  Yel 
it  hath  b^n  of  late  settled,  that  justices  of  peace  have 
no  jurisdictbn  over  foigery  or  perjury  at  (he  common 
law;  the  principal  reason  of  which  resoIution»  as  I  ap? 
prehend,  was  thnJif  inasmuch  as  the  chief  ^nd  of  tho 
institution  of  the  office  of  these  jusdces  was  Ibr  the 
preservation  of  the  peace  against  {personal  wrbngs  and 
open  violence;  and  the  word  *  trespass,*  in  its  most  pro- 
per and  natural  sense,,  is  taken  for  such  kind  of  iDJurieS) 
it  shall  be  understood  in  that  sense  only  in  the, said 
statute  and  commission,  or,  at  die  most,  to  extend  to 
such  other  ofiehces  only  as  have  a  direct  and  immediftte 
tendency  to  cause  such  breaches  of  the  peaces  as  libel^ 
and  such  like."  The  word  *  trespass,'  then,  according  to 
Mr.  Setje:int  Hawkins^  and  the  authorities  whidi  are 
referred  to  in  the  margin  of  his  book,  does  not  imply, 
(so  as  to  be  narrowed  and  confined  to  them,)  cases 
which  are  actual  breaches  of  the  peace :  but  tres* 
pass,  in  Hs  largest  signification,  extends  to  aH  cases 
which  are  against  the  peace ;  and,  it  is  admitted  at  the 
bar,  that,  whether  a  libel  be  ah  actual  breach  of  the 
peace  or  not,  it  is  an  offence  against  the  peace.  In  the 
words,  therefore,  of  the  statutes  and  the  commission 
itself,  the  word  ^  trespass'  has  this  large  signification 
belonging  to  it,  so  as  to  involve  most  undoubtedly  tbe 
of  libel.  Now,  what  is  a  magistrate  to  do  in  a 
of  this  description  ?  The  Plaintiff  was  brought  by 
Q  q  3  a  war- 
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1820.  a  warrant  before  the  ma^strate,  the  charge  was 
established  upon  oath,  and  information  regularly  ^ven; 
and,  therefore,  upon  that,  the  ofience  charged'  beings 
as  I  have  stated,  within  the  jurisdiction  of  the  magis- 
trate, he  was  bound,  in  the  first  instance,  upon  the 
footing  of  such  information,  to  grant  a  warrant.  Now, 
let  us'  see  what  is  the  effect  and  operation  of  the  warrant 
in  cases  .similar  to  the  present.  **  Arrests  by  the  com- 
mand of  justices  of  peace,  as  such,  are  either  by  parol 
or  by  warrant.  And  first,  as  to  such  arrests  by  parol, 
it  seems,  that  any  such  justice  may  lawfiilly,  by  word  of 
mouth,  authorise  any  one  to  arrest  another,  who  shall 
be  guilty  of  any  actual  breach  of  the  peace  in  his  pre- 
sence, or  shall  be  engaged  in  a  riot  in  his  absence.  As 
to  such  arrests  by  the  warrant  of  a  justice  of  peaoe^  I 
shall  endeavour  to  show  in  what  cases  a  warrant  fi>r  such 
an  arrest  may  lawfully  be  made  by  such  a  justice^  in 
what  form  it  ought  to  be  made,  and  how  it  is  to  be 
executed.  As  to  the  first  point,  I  shall  consider  for 
what  offences  such  a  warrant  may  be  granted,  and  upon 
what  evidence.  And  first,  as  to  the  ofiences  for  which 
such  a  warrant  may  be  granted^  there  seems  to  me  no 
doubt  but  that  it  may  be  lawfully  granted  by  any  justice 
of  peace  for  treason,  felony,  or  pramuniref  or  any  other 
ofience  against  the  peace  (a).''  This  alone  seems  to  me 
decisive  of  the  present  question.  If  this  be  law,  the 
magistrate  having,  jurisdiction  over  a  libel  as  an  ofience 
against  the  peaces  and  being  bound  to  grant  hb  warrant 
to  apprehend  the  person  charged  with  such  an  offence, 
the  warrant  was  in  the  first  instaqce  legally  granted. 
What,  then,  was  the  magistrate  to  do?  Was  he  to 
grant  a  warrant  merely  to  bring  the  offender  before  him 
in  order  to  dischiu^ge  him  when  he  arrived  ?  And  what 
can  a  magistrate  do  but  discharge  the  offender  when 
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he  18  80  brought  before  hiniy  mile88  he  commit  him^  18S0. 
upon  default  of  hi8  finding  8uretie8y  in  order  that 
he  might  appear  to  an  indictment  2  When  it  i8  admit- 
ted throughout  the  argument,  a8  it  mu8t  be,  that  a  libel 
18  an^offience  against  the  peac^  and  that  the  magistrate 
was  bound  to  issue  his  warrant  on  information  on  oath, 
it  appears  to  me^  that  when  the  party  was  brov^t  before 
him,  the  magbtrate  was  bound  to  commit  him,  unless 
he  found  proper  sureties ;  otherwise  the  warrant  would 
be  to  be  granted  merdy  to  discharge  the  party.  It 
seems  to  me^  therefor^  in  this  view  of  the  case^  that 
there  4X>uld  be  no  doubt  of  the  legality  of  the  warrant  or 
the  power  of  the  magistrate.  But  it  is  said  (a),  ^  That 
anciently  no  one  justice  of  peace  could  legally  make  out 
a  warrant  for  an  oflSmce  against  a  penal  statute  or  other 
misdemeanour  cognisable  only  by  a  sessions  of  two  or 
more  justices ;  for  that  one  single  justice  of  peace  has  no 
jurisdiction  of  such  o£fence,  and,  regularly^  those  only  who 
have  jurisdiction  over  a  cause  can  award  process  concern- 
ing it.  Yet  the  long^  constant,  universal,  and  uncon- 
trolled practice  of  justices  of  peace  seems  to  have  altered 
the  law  in  this  particular,  and  to  have  given  them  an 
authority  in  relation  to  such  arrests  not  now  to  be  dis- 
puted." And  then,  in  a  subsequent  part  of  the  same 
chapter  (i),  the  writer  adds,  **  As  to  the  evidence  on 
which  such  a  warrant  ia  to  be  granted,  it  seems  probable, 
diat  the  practice  of  justices  of  peac^  in  relation  to  Mb 
matter  also^  is  now  become  a  law,  and  that  any  justice 
of  peacemay  justify  the  .gnrnting  of  a  warrant  for  the 
arrest  oSany  person,  on  strong  grounds  of  suspicion,  for 
a  felony  or  other  misdemeanor,  before  any  indictment 
has  been  found  against  him.''  It  is  quite  clear,  tben^ 
according  to  .the  authority  of  Mr.  Seijeant  HanJanSj 
that  whether. an  indictment  be  found  against  the  party 

(«)  Hitwh.  ^.  C.  A^.  8.  «.  ly  1. 16.        {h)  /.  x8. 
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1820*  oc  liotv  if  the  offence  charged  be  an  offisnce.  Iigainil  tbi? 
peace  (over  whioh  the  magiistrate  has '  jurM[iCtk>n)y  he 
has  power  to  grant  a  warraiit  agatmt  the  parti^  oBsai- 
ing,  and  to  commit  him  for  triaL  .  This  seems  a  direct 
•authority^  unless  we  are  to  rcjeot  the  authority  of  the 
writer. 

But,  following  the  same  course,  the  nest  aulhori^  to 
whidi  Ishall  rder  is  my  Lord  Hak^  and  tbt  psteage  in 
qiiestioDt  is  this,  ^  Justices  of:  peace  may  idso  itene  Iheir 
warranta»  within  the  priecinets  of  their  commission^  tat 
appreliending  persons  ijiasged*  of  crimes  within  the 
cognisance  of  the  sesadns  of  the  peaoe^  add  bind  thein 
over  to  appear  at  the  sessions^  and  this^^  though  the 
offender  be  not  yet  indicted  (a-);"  Here^  iheri,  it  the 
authority  of  Sir  MaUhtnf  Hakj  dir&tly  in.  point  1o  the 
present  purpose.  No^,-  let  tis  see  how  my  Brbdnr 
Vcttq^an  endtevoiirs  to  get  rid  of  it  It  is  said  that 
the  writer  is  treating  of  fidonies:  so  undoubtedly  be 
Is,  but  he  is  treating  of  felonies  in  legal  language; 
and,  in  d^  ooiirse  of  that  treatise  of  fek»iie$,.'he'B 
speaking  incidentally  also  of  general  jurisdiction^  mid 
the  jurisdiction  of  justites  of  the  peace;  aiid^  therefoie, 
in  describing  the  jurisdictidn  of  jnsticcis  of  tibe  pdaoe^ 
he  says,  tliat  they  have  a  right  fo  issue  their  tt^arranls 
within  the  precincts  of  their  commission,  for  slpprehend- 
ing  persons  diarged  of  crimes  within  the  cognisahce  cf 
the  sessions  of  the  peac^  It  is  not  to  be  disputed^  thiit 
every  libel  is  Within:  t^  dognisance  of  a<  justice  of  peace. 
A  justice  of  peace,  then,  has  oo^isanoe  at  the  aesrions 
of  the  peace  over  a  case  of  this  sort ;  and^  aocoiding  to 
Sir  MaitAew  Hale,  he  has  such  cognisaace^  not  nietely 
in  session^^  but  also  befoi^e  iiidiconent  fcbiKL . 

But,  it  is  said^  the  wocd  to  be  fonndin  this  passage  is 
the  word  crimes.    'Now^  in  point  of  law^  there  is  no  dis- 

(«)  I  Hakf  P.C  579. 
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tmciioii  bedrcea  crimes  and  nisdenuaiknrB;  there  ISO. 
m^  be  ita  popular  significatkin^  and  there  nhdoobo- 
edty  is;  but  it  is  ooly  nectesssry  to  16olt'iBC6  ^ 
very  first|Miges  ef  the  4idi  tolamie  dE  MachUme^  where  CcusMt. 
the  veiy  doctrine  whidi  {  now  state  wiK  ha  febod. 
His  ^ords  ard,  <<  A  crinf^  qr  oukleaieaBMy  is  v  a6t 
cominittdd^  or  bmiti^  in  violation  of  a  public:  law, 
either  forbidding  or  tcxninafiding  iu  ,  Tbk  general 
defiiition  comprdicodsboth  crimes  akid  misdemeanoM, 
whicfa»  properly  speakis^  ore  mew  synenymdnaltecms: 
thbuf^  in  connnon  Hsagd^  the  word  *  oiiflBCs*  is  wwdeto 
tlenote  such  offences  ^  are  of  a  deeper  and  JBOre  aihra»> 
cionsdye;  while  sdiaUer  fiui}lis^  aiid  omissions  of  Jodi 
conaeqdeooey  are  comprised  under  the  geaerri  ftaitieajdf 
raisdemeaiiors  only  (a)."  When  I  find .  Sir  JUbtfesD 
Hale  describing  the  juriadic^on  of  justices  td  tthe^Boac^ 
not  merdy  in  discussing  any  particnlar  ofieiicey  but 
moaning  to  describe  as  lar^y  as^pomUe  that  jnrisiiie 
tioDy  I  take  him  tb  usevtheunost  eactensive  word  4niMmMt 
that  word  heing  flynoafmons  with  miedqaeanors^'  But 
not  only  in  this  passage^  but  in  arery  other  on 'the  sub- 
ject, his  opfarioB  wa%  dud;  jusdoes  oC  the  peaioe  bavw  the 
power  to  eonmuc  before  indiclBsentiiMuid,  ia  all  cases 
within  the  cognisance  of  the  sessions. 

But  the  authority  of  Lord  Coke  has  been  menliioned, 
who  i%  upon  cases  of  this  sort,  I  wSl  not  say' to' be  alto- 
gether disregarded,  but  certainly  to  be  dissented  from : 
it  is  so  sdd  most  expressly  by  Sir  Jtfo/Mrw  fabft*  (i),  tt^ 
the  veey  occasion.  *  <<  And  therefor^'*  he  adds,  ^  the 
opiiticm  of  my  Lord'  Cbfe,  4lniL  17?.,  is  too  sttait- 
laced  in  diis  case,  and  if  it  dmuld  be  recmed,  would 
obstruct  the  peace  and  good  wder  of  die  Idngdom.'^ 
Bnt  my  Brother  Vin^kaH  has  observed^  that  the  wonk 
of  Lord  HUsait^  «'AiKi  tiiebook  of  UHs.  Ji;l9., 

(a)  4  BLCotfh  5.  ^i)  J  UaUf  A  C  579. 
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1820.  upon  widch  he  grooBcled  hb  tq>inion,  was  no  solemn 
resohition^  .bnt  a  sudden  and  extrajudicial  cpnwmg 
and  the  Defendant  had  liberty  to  amend  his  plea,  as  to 
the  drcumstance  of  time,  to  die  end  it  mij^t  be  judi- 
cially settled  by  demurrer,  which  was  never  done." 
Now,  let  it  be  attended  to,  that  whether  Lord  Hak  was 
right  oc  wrong  in  this  statement  (but  I  take  him  to  be 
clearly  right),  it  would  make  no  diflbrenoe  whatever, 
because  it  wiould  go  to  that  point  merely;  for  it  is 
i^reed,  that  on  an  act^al  breach  of  the  peace,  eveiy 
jastioe  of  peace  has  not  only  the  power  to  commit,  but 
is  bound  to  commit  a  party,  in  order  that  he  may  iqspear 
to  an  indictment,  when  found :  and  yet  the  doctrine  of 
Lord  Coke  goes  to  this,  diat  no  man  ought  to  be  com- 
mitted for  felony  or  misdemeanor  before  indictment 
found.  The  whole  of  the  doctrine,  therefore,  ol  Lord 
Coke  is  iaconsistent«with  the  power  of  magistrates  to 
commit  in  some  cases.  Lord  Coke  bdng  of  opinion  that 
they  cannot  commit  in  any  caste  before  indictment 
found.  It  appears,  therefore,  to  me,  upon  the  audiorily 
of  JjordHale^  andirom  the  passages  which  I  have  read 
from  Mr.-Seijeant  Hamkinsj  that  there  can  be  no  doubt 
that  the  offence  b. within  the  jurisdiction  of  justices  of 
the  peace :  the  offence  bring  within  their  jurisdictioii, 
they  are  empowered  and  bound  to  bring  parties  chaiged 
with  it  before  them ;  and  it  follows  of  necessiQr,  that  in 
de&ult  of  sureties,  they  are.  bound  to  commit 

Now,  let  us  see  what  will  be  found  in  Mr.  Justice 
Blackstonei  In  the  4th  book  of  Commentaries  there  is 
a  chapter  (a),  of  which  die;title  is  distinctly  this^  ^  Of 
offences  against  the  public  peace;"  and  after  spedfying 
some,  he  goes  on  to  'state  (6),  *'  Besides  actual  breades 
of  die  peace,  a|iy  thing  that  tends  to.provoke  or  exdte 
others  to  break  it,  is  an  offdnceof  the.  samedenomin- 

W  C6.  IX,  {h)  s.  la.  p.  ISO. 
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Etion :''  and  then  (a)  he  puts  the  case  of  libek,  of  which  he       1 820. 

says,  "the  direct  tendency  is  the  breach  of  the  public 

peaces  by  stirring  up  the  objects  of  them  to  revenge,  and 

perhaps  to  bloodshed."    There  are  a  great  number  of     Conaht. 

cases,  into  which  I  will  not  oiter,  where  it  is  laid  down 

in  the  arguments  at'  the  bar,  and  in  the  decisions  of 

Judges,  that  a  libel  is  an  offence  against  the  peace. 

It  seems,  therefore,  to  me,  that,  if  this  were  an  usage 
against  all  reason  and  principle^  and  inconsistent  with 
the  essential  and  fundamental  rights  of  the  sutgect,  it 
need  only  be  brought  forward  in  a  court  of  justice^  to 
receive  the  reprobation  which  it  would  deserve:  but 
when  I  refer  to  all  the  arguments,  the  fitness  of  the 
thing,  the  words  of  the  commissicm  of  the  peaces  and 
the  words  of  the  statutes,  aided  by  the  luminous  expo- 
sition of  the  most  learned  writers  on  the  subject,  followed 
by  the  universal  practice  of  courts  of  justice  for  120 
years,  without  a  single  decision  denying  its  existence, 
without  a  single  dictum^  save  that  which  was  extra- 
judicial and  applied  to  a  difierent  subject,  —  can  oioe 
hesitate  for  a  moment  jn  sayings  that,  if  in  any  case^  by 
principle^  by  decision,  or  by  practice^  the  law  can  be 
settled  as  clearly  founded  and  established,  it  is  so  in  this 
case  ?  It  is  my  opinion,  that  it  is  so  settled  beyond  all 
doubt.  I  rejoice  that  it  is  so  settled,  both  for  the  credit 
of  our  courts  in  times  past,  and  for  the  maintenance  of 
peace  and  good  order  in  time,  to  come. 

Pabk  J.  This  has  been  stated,  both  from  the  bench 
and  at  the  bar,  to  be  a  case  of  great  importance,  and 
therefore^  it  is  probably  expected,  that  each  Judge 
should  give  his  own  opinion.  Were  it  otherwise,  I 
should  have  thought  it  my  duty  to  repose  myself  under 
the  very  luminous  declaration  of  the  judgment  of  the 

(a)  S.  13.  f»  150. 

Court, 
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1820.  'Cdiiit,' which  has  been  pronooooed  by  the  Lord  Chief 
JuflCiee.  liMleed  I  fear,  (and  I  say  Ats  most  sitaoerdy 
and  iinfei||fnedly)  dtat  by  patting  my  deciaioo  into  Ian- 
guagC)  I' shall  ^leaken  that  which  ha»  been  abeady  eo 
aMy  deBvered.  The  question  has  been  argued  with 
•muck  ability  at  the  bar  on  both  sides;  and  I,  for  one, 
beg  to  express  my  very  cordial  thanks  for  the  manner 
19  which  it  has  been  discussed  by  my  two  learned 
Brothers:  for,  if  any  thing  shall  be  overlooked,  the 
ffiuilt  will  not  be  attributable  to  them ;  they  have  fiir- 
nished  n^  with  aU  the*  materials.  The  questioa  may  be 
ofinftportanee,  but  I  think  there  is  nodifficnl^in  it, 
whekher  we  refer  to  text  writers,  to  antient  precedents, 
10  the  commissions  of  the  peace,  or  to  uniform  pnctiee 
on  the  subject. 

To  b^n  with  the  statutes,  which  authorise  ooa- 
missiotiff'of  ^e  peaces  and  the  words  of  which  alatutes 
tbos^  eoniiaissioiiB  adopt.  My  Brother  Vmiglum  re- 
ferred to  many  of  the  ancient  statutes,  but  he  has  passed 
by  the  statute  of  34  £Ae.  8.  c»  I .,  which  was  supposed 
to  be  the  foundation  of  the  commission,  though  it  was 
formed,  as  it  now  appears,  in  the  rdgn  of  Queen  £Uw- 
beOi.  By  that  statute,  justices  of  the  peace  *<  shall  have 
power  to  restrain  offelklem;  rioters,  and  all  oth^  bar- 
irators,  and  XA  pursue^  arreilty  takc^  and  chastise  them> 
according  to  their  trespass  or  offimoe;"  —  diese  are 
most  genei'al  words  ;-«*^'  and  to  cause  them  to  be 
imprisoned  and  duly  punished,  according  to  the  law 
and  customs  of  the  realm,  and  according  to  that  which 
to  them  shall  seem  best  to  do,  by  their  discretions 
and  good  advisement."  And  in  another  place  in  the 
same  statute,  it  is 'said,  that  justices  are  to  *5take 
and  arrtst  all  those  that  they  may  find,  by  indictment 
or  by  jttQMcuM,"  ~' which  last  expression  must  allude  to 
time  anterior  to  indictment,  —  *<  and  to  put  them  in 
prison^  and  to  take  of  all  them  that  be  not  of  good 
2  fiune, 
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fame^  mdiere  thqr  shall  be  found  suiBeient  ^sorely  ainl.       IBMi 
munprize  towards  the  king  fuid  his  peopW    Itap-*    ^""mnlT^ 
pears  io  xne,  that  thb  itatute  requirep  justices  of  ^peaee^       T" 
to  take  and  arrest  ofic;nders :  and  if  they  tbke  and  arrest      Q>mm9t/ 
them,  and  such  offenders  do  not  give  liail,  are^  they' 
to  set  them  at  larger  to  repeat  their  offetides  ? 

That  these  words  of  the  statute  were  thought  sufioient- 
for  the  purpbseof  comprehending  libels  and  of  enabling 
the  justices  to  act  by  -taking  bail,  seems  to  be  qiiitd 
evident  from  what  is  to  be  fonnd  in  our  best  wrifera 
upon  this  subject.  First  of  all,,  is  a  libel  a  breach  of  the 
peace^  has  it  a  tendency  to  a  breach  of  the  peaoey  send 
is  it  indictable  at  the  sessions?  Hear  Bracton,  Dattcn} 
and  Serjeant  Hawkhis^  on  that  -subject ;  for  I  do  not 
think  the  passage  mentioned  by.  my  Brother  Bosanquetf 
from  the  first  named  author,  unworthy  of  stteiitiori: 
Bra€ton  (a)  says,  "  FU  autem  injurUi  non  solum  eitnt 
quit  pugno  percussus  Juerit,  miner tUm^  verberatuSj  vei 
fustibm  dBSM;  verianj  cum  ei  convithm  dictum  Juerit^  tW 
de  eo  Jnctum  carmen  famcmm  et  ktffusmodi.**  This 
shows,  that,  even  in  those  early  days,  a  libel,  or  eveif 
reproachful  words,  were,  if  we  judge  from  the  associ- 
ation in  this  passage,  deemed  oflR^nces  against  individuals. 
That  I  may  not  occupy  too  much  of  the  time  of  the 
Court,  I  think  it  sufficient  to  refer  to  chapters  123, 124. 
and  170.  of  Dalttm^  wherq  much  valuable  learning,  at! 
concurring  in  the  present  opinion  of  the  Court,  is  to  be 
found.  That  the  matter,  of  libel  is  cognisable  at  ses- 
sions, is  quite  clear  from  what  is  stated  in  Hanpkins  (&), 
and  the  whole  section,  wUch  has  been  referred  to  by 
my  Lord,  is  most  materiaL  If,  then,  this  is  a  matter 
cognisable  before  justices  of  the  peaes  in  their  sessions, 
the  question  is,  may  a  person,  before. indictment  against 
him,  be  held  to  bail  or  committed  ?  What  says  Lord 

(a)  LsL  3.  r.  36.  {h)  Bk.  s.  c.  S.  /.  jB. 
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1820.  Hale  upon  the  point  ?  <<  Justices  of  peace  may  alaoissae 
thdur  varrants  within  the  precincts  of  their  commissioD, 
for  apprehendiDg  persons  charged  of  crimes  within  the 
cognisance  of  the  sessions  of  tlie  peace^  and  bind  them 
over  to  appear  at  the  sessions,  and  this  thonj^  the 
offender  be  not  yet  indicted  (a)/'  But  this»  it  has  been 
said,  refers  only  to  felonies,  because  the  title  of  the  chap- 
ter relates  to  fdonies  only.  The  reason  why  I  do  not 
think  so  is  this,  that  Lord  JfXife,  in  the  preceding  para- 
grq>h  (b)  to  that  which  I  have  quoted,  says,  '^  Justices 
of  Cjfer  and  terminer  may  also  issue  their  warrants  in 
the  counties  within  their  commission  for  af^rehendiog 
felons  or  other  malefiu^ors,  or  for  surety  of  the  peace 
within  their  limits."  There  he  is  speaking  of  felonies ; 
and  then  comes  the  paragraph  which  I  first  read; 
*^  Justices  of  peace  may  dho  issue  their  warrants^  Sec.** 
showings  that,  for  any  crimes  which  are  within  the  cog- 
nisance of  the  sessions,  they  may  issue  their  warrant, 
though  no  indictment  be  found;  and  though  be  be 
speaking  of  felonies,  he  is  also^  throughout  the  chapter, 
speaking  of  the  general  power  of  different  courts  and 
magbtrates,  as  the  Court  of  King's  Bench,  justices  of 
ojfer  tdid  terminer^  and  justices  of  the  peace.  But,  on 
this  point,  we  have  Lord  Poke  set  up  against  Lord 
Haks  and  it  is  admitted,  that  Lord  Cok^s  authority 
fidls  in  this  respect  upon  the  point  of  felony  altogether ; 
This,  surely,  weakens  the  general  eflfect  of  his  argument. 
But  he  cannot  be  supported,  for  the  case  which  he 
quotes  {c\  does  not  maintain  his  position,  beings  as 
Lord  Hale  states,  a  sudden  and  extrajudicial  opinion ; 
and,  because  the. statutes  which  he  quotes,  namely, 
f  P.&ilf.  C.A3.  and  ^P.&ilf.  r.  10.,  directly  con- 
travene his  opinion.     For  it  is  most  curious  to  observe, 


{a)  I  nskf  p.  C.  579.       (c)  Ytar  Bookf  14  H.  S.  x6. a. 
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that  thoee  statutes  were  intended  to  restrain  rather  >89a. 
than  to  enlarge  the  power  of  the  justices  in  the  article' 
of  bailing  in  the  points  to  which  thqr  relate;  and* 
therefor^  I  agree  with  Lord  Hale^  when  he  says  {a\ 
*<  The  opinion  of  my  Lord  QAe^  4  Inst.  177.  is  too 
strait-laced  in  this  case ;  and  if  it  should  be  r^cayed, 
would  obstruct  the  peace  and  good  order  of  the  king- 
dom. The  book  of  l^H.S.  c.  \S.^  upon  which  he 
grounded  his  opinion,  was  no  solemn  resolution,  but  a 
sudden  and  extra-judicial  opinion,  and  the  defendant 
had  liberty  to  mend  his  plea,  as  to  the  circumstance 
of  time,  to  the  end  it  might  be  judicially  settled  by 
demurrer,  which  was  never  done;  and  the  constant 
practice  hath  obtained,  contmry  to  that  opinion.-'  In- 
deed, I  would  go  further  than  Lord  Hale^  and  say,  not 
only  that  Lord  Coke  is  too  strait-laced,  but  that  his 
opinion  is  quite  erroneous,  unsuf^rted,  nay,  contra- 
dicted by  the  authorities  which  he  quotes,  and  that,  by 
attempting  to  prove  too  mudi,  he  proves  nothing. 
I  think  the  reasoning  of  Ijord' Hale  on;  the  subject 
most  admirable,  and  I  will  take  the  liberty  ot  repeat- 
ing it  to  the  Court.  He  says  ((),  ^  And  whereas 
my  Lord  Cote  saith  also,  that  a  jusdce  of  peaces 
upon  oath  made  by  jf .,  of  a  felony  committed,  and 
that  A»  suspects  A,  and  shows  his  cause,  cannot 
issue  a  warrant  to  bring  .B.  before  him  for  ferther 
examination,  and  thereupon  commit  or  bind  him  over 
to  the  assizes  or  sessions,  because  it  must  be  the 
proper  suspicion  of  A.  himself^  and  A»  may  arrest  him 
upon  the  force  of  his  own  suspicion,  but  not  by  the 
warrant  of  the  justice;  I  think  the  law  is  not  soj  and 
the  constant  practice  in  all  places  hath  obtained  against 
it;  and  it  would  be  pernicious  to  the  kingdom' if  it 
should  be  as  he  delivers  it;  for  malefactors  would  escape 

(a)  X  Hale,  P.  C  579.  3d  far.        (B)  a  HaUf  P.  C.  579. 

unex- 
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KSSD;  unekumiiMd  md  nndbcoTisred;  finr  a  jsmnmay  htve  a 
probible.  and,  jtMuig  pcemioplimi  erf*  tb^  guilt  of  a 
person:  ivhom  yet  he  cannot  positively  swear  to  be 
giiiHy." 

,  Wbatr^en  ar^  ^he  x^ascn  upon  tbe  .subject?  In  the 
Quern  y^Defiv  ^(^X  ^^  Defendant  ,b^ .  Nen  appre^ 
hen^^  hy  wyu^rwt;  of  th^  i^retary  of  st^^i?^  ^r  a  libel* 
The  mm  vie^op  there,  apd  ri^o  in  ^tbe  icase .  of  Tlie 
^iM^  y.  Kendal^  wa%  whether  a  secretary  of  state  could 
Cpmrnit  for  a;  Vbel  ?  What  was  the  judgment  of  the 
Court  of  Kipg's  Bench  in  the  former  case  ?  Lord  Chief 
Justice  Parker  said  *^The  defendant  capnot  be  dis« 
fdiarged:;  the  warrant  is  .good  and  kgaU"  Mr*  Justice 
^Sjfre  said,  '<  A  secretary  of  state  has  power  to  issue  a 
wari^mty'' —  (nobody  seems  to  have  doubted,  thaf  a  Jus- 
tin oCipeace  might;}  —  *^  it  was  so  held  in  the  case  of 
Thfi.GtMem  V.  Kendal^  and  settled  in  Queen  JS^md^'a 
timci"  ' .  And  aglliut  <^pltbU8bing  a  libel  is  a  crimci  wdl 
known,  in  our  law»"  In  Bex  v.  Erbury  (i)»  Defend^tf 
as  author.  oC>a .  libel,  w*s  arrested  by  a  warrant 
fiom  the  sQcretiary  qf  state,  and  bailed  to  appear  in 
the  Coiirii  of  Kii\g^s  Bench,  in  the  reign  of  Geo.  1. 
The  chief  question  lumed  upon  the  outlawry,  but 
nobody  questioped  the  proprieig:  of  :hi8  beii^  obliged 
to  give  bail.  In  the. trial  of  the  Seven  Bishops,  it  is 
^ttite  dear^  that  the  only  question  was,  whether  the 
privily  of  .peerage  or  irather  the  pfivilq^  of  the 
House  of  Lords,  rendered  it  unnecessary^  that  the 
supposed  olEendeiv  should  be  held  to  bail ;  but  nobody 
seems  to  have  donbttd,  that  a  libel  was  w  ofl^tice  foi: 
which  bail  might  be  rehired.  Mr.  Jjastioe  Pawdl  did 
not  dissent  from  iua  brethren  on  that  occasion,  but 
only  wished  to  have  time  to  look  into  the  point;. and  I 
thinks  because  time  was  not  given,  (whi$h  was  qot.ne* 
cessary,  the  three  other  Judges  being  of  opinion,  that 

(«)  Fort.  140.  (^}  S  Mod.  177. 
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the  Bishops  were  not  bailable)  a  denunciation  of  dis-  1 820. 
honesty  against  men,  who,  from  no  other  part  of  their 
lives,  nor  from  anything  appearing  in  the. particular 
case^  deserved  such  a  stigma,  is  too  harsh  a  sentiment 
to  proceed  from  the  sacred  seat  of  justice.  In  fVilkes*s 
case  (a)  it  is  most  manifest,  that  the  case  proceeded 
upon  the  breach  of  privilege  only ;  for  the  two  first  ob- 
jections would  have  applied  to  the  case  of  any  individual, 
as  well  as  to  a  member  of  cither  house  of  parliament, 
and  they  were  both  over-ruled  by  the  Court :  and  Lord 
Chief  Justice  Pratt  concluded  his  argument  on  the 
second  point,  by  saying,  ^^  it  is  said  to  be  an  infamous 
and  seditious  libel,  &c.  it  is  such  a  misdemeanor  as  we 
should  require  good  bail  for,  and  such  as  the  party 
may  be  able  to  procure."  His  Lordship,  therefore, 
though  much  of  his  reasoning  in  the  observations  which 
he  made  upon  the  point  of  privilege  of  parliament 
goes  that  length,  does  not  seem  to  have  drawn  his 
brethren  (and  we  know  that  they  were  as  honest  men 
as  ever  sat  in  Westminster  Hall)  into  the  idea,  that 
libel  was  not  a  crime  for  which  a  person  could  not  be 
held  CO  bail,  unless  he  were  protected  from  it  by  pri- 
vilege of  parliament.  Another  reason  for  so  concluding 
is  this ;  if  it  had  been  the  opinion  of  the  Court,  upon 
the  general  point,  that  a  man  could  npt  be  arrested, 
or  held  to  bail  for  a  libel,  is  it  to  be  supposed,  con- 
stituted as  the  Court  then  was,  that  the  great  question, 
so  palatable  at  that  time  to  a  part  of  the  nation, 
would  have  been  avoided,  and  the  decision  allowed  to 
turn  upon  a  strict  narrow  ground,  which  was  only 
applicable  to  few  persons?  In  Hargrave's  State 
Trials,  there  is,  as  it  seems  to  me,  a  better  report 
of  WiUcesh  case,  than  that  in  Wilson,  if  the  two  reports 
are  set  up   against    each   other.     My  reason  for  pre* 

(a)   %mh.  151. 

Vol.  1.  R  r  ferring 
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1820.  ferring  the  former  is,  that  wherever  I  find  a  reporter 
lending  himself  to  the  politics  of  the  litigant  party, 
and  unng  unbecoming  language,  I  receive  every  thing 
which  he  says  with  great  suspicion.  But  if  there 
were  any  doubt  upon  this  point,  what  has  been  the 
uniform  practice  ?  Here  are  no  less  than  thirty-foar 
instances  in  the  reign  of  Queen  Anne,  of  such  arrests ; 
diirty-six  in  that  of  George  I. ;  fifty-three  in  the  reign 
of  George  II. ;  and,  strange  to  say,  only  five  from  the 
first  to  the  forty-ninth  year  of  George  HI. :  and  I  own 
I  think  it  probable^  that  the  paucity  of  cases  in  the 
reign  of  George  III.  has  led  to  the  notion,  among  con- 
siderable persons^  that  the  course  pursued  in  this  case 
was  unwarranted  by  law.  At  least,  it  proves  this,  (what- 
ever those,  who  do  not  deeply  look  into  the  transaction 
of  things  may  suppose,)  that,  during  the  reign  of  our 
late  excellent  Sovereign,  criminal  justice  never  was  ad- 
ministered with  a  more  light  and  lenient  hand ;  and, 
that  the  liberty  of  the  subject  never  was  more  religiously 
observed. 

But  my  brother  Vaughan  has  said,  that  these  instances 
ought  not  to  be  too  deeply  appreciated,  because  nobody 
questioned  the  decision.  Unfortunately  for  that  argu- 
ment, these  were  not  cases  of  commitment  by  justices 
tx>  sessions,  but  to  answer  in  the  Court  of  King^s 
Bench ;  and  can  it  be  presumed,  that  Lord  Holt, 
Lord  C.  J.  Parker,  Lord  C.  J.  Pratt,  Lord  Baynumd, 
and  Lord  Hardmeke,  in  whose  presidencies  most 
of  these  commitments  are,  wfth  the  learned  Judges 
who  assisted  them,  were  inattentive  to  the  liberties  of 
the  subject?  But  the  case  does  not  depend  upon  the 
reasoning,  because  the  coroner  and  attorney  of  the 
Court  of  King's  Bench  has  reported  to  the  House  of 
Lords,  that  many  cases,  besides  those  included  in  the 
returns,  were  discussed  upon  habeas  corpus,  whrre  the 
piuties  were  not  admitted  to  bail,  upon  libels  before  in- 
dictment 


Butt 
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dictment  found;  so  that  these  cases  had,  of  course,        1830. 

received  the  attention  of  the  Court.     Besides  which, 

the  same  officer  reports,  that  many  persons,  only  charged 

with  speaking  seditious  words,  against  whom  informations      Covant. 

and   indictments  had  been  afterwards  prosecuted,  had 

been  under  recognizance  to  appear.    I,  therefore,  agree 

with  Lord  Halef   that  justices  of  the   peace  hare  a 

right   to   issue   their  warrants  within  the  precincts  of 

their  comisission,  for  apprehending  persons  charged  of 

crimes  within  their  cognizance,  at  the  sessions  of  the 

peace,  and  to  bind  them   over   to  i^>pear  at  the  ses* 

sions,    and   this   though   the  offender  be  not  yet  in^ 

dieted.     I  am  of  opinion,    that   this    action    is   not 

maintainable,  and  that  the  Defendant  is  entitled  to  the 

judgment  of  the  Court. 

BuRROUGH  J.  I  agree  with  my  learned  Brother, 
that  it  is  not  necessary  for  me  to  give  any  judgment, 
because  I  think  that,  which  my  Lord  has  delivered, 
contains  every  thing  which  I  could  say :  but  we  are 
called  on,  individually,  to  give  our  opinion  on  a  matter 
of  great  magnitude. 

Now  I  find  it  necessary  to  refer  to  the  libels  stated  in 
the  special  verdict.  The  jury  have  found,  that  the 
Plaintiff  composed  and  published,  stuck  up,  affixed 
and  distributed,  in  divers  public  streets  and  places 
within  the  city  and  liberty  of  Westminster^  two  libels ; 
the  one  charges  the  then  Lord  Chief  Justice  of  the 
Court  of  King's  Bench  with  having  committed  a  rob- 
bery on  the  Plaintiff,  by  passing  a  sentence  on  him  to 
make  money,  and  to  put  the  king's  fine  into  his  Own 
pocket,  instead  of  its  going  into  the  public  treasury. 
The  Plaintiff,  in  this  libel,  then  proceeds  in  these  word^, 
**  I  do  hereby  placard  him  as  a  disgrace  to  the  Bench 
of  Judges,  the  society  of  gentlemen,  and  the  nation  a;t 
R  r  S?  large." 


586  CASES  IN  HILARY  TERM 

1S20.  Urge.'*  I  think  it  is  highly  fitting  that  every  one  should 
know  what  the  charge  was,  upon  which  the  magistrate^ 
Sir  Nathaniel  Conant^  proceeded. 

The  other  libel,  although  aimed  prindpally  at  Lord 
Castlereaghj  a  privy  counsellor,  also  contains  reflectioiis 
upon  the  late  Lord  Chief  Justice  of  the  King's  Bendi ; 
and  in  this,  the^  Plaintiff  says,  <<  I  [dacard  him,"  (that  is 
Lord  Castlereagh)  <*  for  having  stated  a  gross  fidsdiood 
in  the  House  of  Commons,  in  a  debate  in  the  Houses 
to  answer  his  own  purpose;  in  stating  to  the  House, 
that  I  had  petitioned  government  for  the  mercy  ci  the 
crown,  upon  which  the  pillory  sentence  was  taken  oC 
He  then  says,  "  My  petition  was  to  the  Prince  Regent 
to  be  liberated,  being  unjustly  convicted  by  Lord  EIr 
lenboroughy  to  make  money  of  me."  Nothing  can  be 
more  offensive  or  more  scandalous,  than  the  whole 
subject  of  the  libels  themselves.  My  Brother  Vaugkan 
has  very  properly  said,  in  his  argument  (or  the  Plaintiff, 
that  the  question  to  be  decided  is  one  of  constitutional 
law,  as  it  affects  the  liberty  of  the'  subject,  and  the  free- 
dom of  the  press ;  and,  if  I  conceived  that  our  decision 
would  affect  the  liberty  of  the  subject  in  any  matter  or 
manner  in  which  it  ought  not  to  be  affected,  I  should, 
with  great  reluctance,  concur  in  a  judgment  in  favour 
of  the  Defendant :  or,  if  I  thought  it  would  affect  the 
freedom  of  the  pre^s,  I  should  be  equally  unwilUng  to 
do  so;  but  I  am  clearly  of  opinion,  that  our  judgment 
will  have  no  such  effect:  on  the  contrary,  I  think  it 
will  protect  the  liberty  of  the  subject,  and  the  freedom 
of  the  press. 

Whilst  the  press  is  used  with  that  freedom  of  dis- 
•cuasion  and  reasoning,  which,  in  England^  is  indulged 
undisturbed  to  a  great,  and  indeed  to  every  useful 
dq;ree,  it  will  meet  with  the  protection  of  the  law,  and 
the  approbation  of  all  men  who  wish  well  to  their 
6  country. 
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oountry,  and  who  know  the  blessings  of  a  free  const!'- 
ttttion.  Bat,  when  it  is  used  to  charge  the  first  magis- 
trate in  our  courts  of  law  with  corruption  in  his  office, 
and  a  privy  counsellor  and  member  of  parliament, 
with  abusing  his  character  and  situation  as  a  member 
of  parliament,  by  stating  falsehoods  in  the  House  of 
Commons  to  answer  his  own  purposes,  it  appears  to  me* 
that  this  is  an  abuse  of  that  freedom ;  and,  in  order  to 
preserve  the  freedom,  it  is  necessary  that  the  abuse 
should  be'  reprobated.  The  people  of  England  have  a 
serious  interest  in  the  characters  and  conduct  of  the 
Judges  and  others,  who  are  appointed  to  serve  the 
kingdom  in  high  and  important  offices ;  and  the  indL* 
vidual  men  have  a  valuable  property  in  their  respective 
characters.  I  have  not  lightly  introduced  these  observ- 
ations ;  they  are,  in  my  view  of  the  case,  important,  in 
leading  to  the  opinion  which  I  have  formed :  it  is  ma- 
terial to  the  case  of  the  Defendant,  and  the  justification 
which  he  has  put  on  the  record,  to  have  thus  stated 
what  was  the  nature  of  the  charge,  on  which  the  De- 
fendant took  the  information,  and  committed  the  Plain- 
tiff for  want  of  bail. 

This  brings  the  case  to  the  point  to  be  decided,  and 
that  is,  whether  the  matter  contained  in  the  information 
Cakeii  by  the  Defendant,  a  justice  of  the  peaces  was  a 
matter  within  his  jurisdiction ;  and  whether  he  has  pro- 
ceeded so  as  to  form  a  justification  to  the  Plaintiff's 
action  of  assault  and  false  imprisonment  ?  Now  the  ju- 
risdiction of  a  justice  of  the  peace  is  founded  on  the 
commission  of  the  peace,  by  which  some  powers  are  ex- 
pressly given ;  it  is  founded  on  other  powers  incident  to 
those  which  are  so  given,  and  on  particular  statutes,  sur 
peradding  powers  and  authorities  in  particular  cases. 

Now  it  is  necessary  to  state  the  commission  of  the. 

peace,  for  the  sake  of  a  few  observations  which.  I  ha^ 

to  make  on  it,  with  a  view  to  the  case  argued  at  White 

R  r  3  Friars^ 
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1 820.  Friars  (a).  By  the  commission  of  the  peace,  the  jastices 
named  in  it  are  jointly  and  severally  assigned,  ^  to 
keep  the  peace,  and  to  keep  and  cause  to  be  kept^  all 
ordinances  and  statutes  for  the  good  of  the  peace,  and 
for  preservation  of  the  same,  and  for  the  quiet  rule 
and  government  of  our  people,  in  all  and  every  the 
articles  thereof;"  then  follow  other  powers,  not  neoe^ 
saiy  to  be  noticed.  This  part  of  the  commission  autho- 
rises all  and  each  of  them  to  act  out  of  court.  Then 
follows  that  clause  in  the  commission,  which  constitutes 
the  sessions.  The  commission  authorises  them  to  enqidre 
the  truth,  by  the  oath  of  good  men,  <<  of  all  and  all 
manner  of  felonies,  witchcrafts,  enchantments,  sorceries, 
magic  art,  trespasses,  forestallings,  regratings,  eogross- 
ings,  and  extortions  whatsoever,  and  of  all  and  singnlar 
other  misdeeds  and  oiiences,  of  which  justices  of  peace 
may  enquire ;"  and  also  **  of  all  those  who,  in  the  county 
aforesaid,  have  either  gone  or  ridden,  or  hereafter  shall 
presume  to  go  or  ride  in  companies,  with  armed  force 
against  the  peace,  to  the  disturbance  of  the  people." 
Now  it  is  very  curious  to  observe  the  question  at  Wkiie 
Friarsy  on  which  all  the  law  seems  to  have  been  got 
together,  to  decide  what? — the  question,  whether  the 
law  was  broken  by  an  illegal  assembly  of  people  armed. 
Why  this  clause  in  the  commission,  is  founded  on  an 
act  of  parliament,  which  the  Judges,  who  met  on  that 
^>ccasion,  could  never  have  seen,  because  the  title  of 
that  act  (3  EdoD.  dt.  c.  3.)  is,  «  No  man  shall  come  be- 
fore the  justices,  or  go  or  ride  armed«"  The  act  is  as 
follows;  ^^Itern,  it  is  enacted,  that  no  man,  great  nor 
small^  of  what  condition  soever  he  be,  except  the  king's 
Serjeants,  in  bis  presence^  and  his  ministers,  in  executing 
of  the  king^s  precepts,  or  of  their  office^  and  such  as 
be  in  their  company,  assisting  them,  and  also  upon  a 
cry  made  for  arms  to  keep  the  peace,  4ind  the  same  in 

(«)  Year  Book,  a  H,  7.  />/.  a,  3. 
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places  where  such   acts  happen,  be  so  hardy  to  come        1820. 
before  the  king's. justices,  or  other  oF  the  kingfs   mi- 
nisters,  doing   their   office  with  force  and   arms,  nor 
bring  force  in  affray  of  the   peace;    nor   to  go  nor 
ride  armed    by  night  nor  by  day,  in   fairs,   markets, 
nor  in  the  presence  of  the  justices  or  other  ministers, 
nor  in  no  part  elsewhere,    upon    pain   to  forfeit  their 
armour  to  the   king^  and   their   bodies   to  prison  at 
ibe  king's  pleasure."    If  those  justices  had  seen   this 
act  of  parliament,  which  makes  the  very  thing  about 
which  they  were  questioning  unlawful,  could  they  have 
entertained   any   doubt    that   the   peace  in  that  case 
was  broken  ?    It  is  clear,  they  had  not  seen  it.     This 
is  the  foundation  of  that  clause  in  the  commission  of 
the  peace  which  I  last  read.    Then,  it  is  very  material 
to  observe,  that,  in  the  enumeration  in  the  commission, 
treasons  are  not  mentioned:   there  is  no  authority  to 
enquire  of  treasons,  yet  no  man  can  entertain  a  doabi, 
that  justices  of  the  peace,  out  of  sessions,  may  take 
informations  in  cases  of  treason,  and  cause  the  accused 
to  be  apprehended  and  committed  to  the.  gaol,  to  be 
tried  at  the  assizes,  under  the  authority  of  commissions, 
wt^ich   expressly,  extend   to    treasons.    Justices,   then 
have   no   authority,    under  that  clause  which   enables 
them   to   hold   a  Court,   to   try  treasons;   but   their 
authority  must   exist  on    a    prior   part  of  the  com- 
mission,    which  directs  them  to  keep  the  peace.      If 
this  be  so,  we  are  not  to  look  for  what  justices  can 
do  at  sessions,   as  comprehending  the  whole  of  their 
authority.     We  have,  however,   in  the  case  of  libel, 
the   strongest  authority  for  saying  it  is  indictable  at 
the  sessions.     Treason,  however,  cannot  |ie  prosecuted 
at  the   sessions;    yet,  if  the  magistrates  have  power 
to  proceed  on  it  for  the  purpose  of  commitment,   it 
must  be  under  the  first  part  of  their  commission,  by 
which  they  are  assigned  jointly  and  separately  to  keep 
R  r  4  the 
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1820.  the  peace,  "  and  to  cause  to  be  kept  all  ordinances  and 
statutes  made  for  the  good  of  the  peace,  and  for  con- 
servation of  the  same,  and  for  the  quiet  rule  and  govern- 
ment of  our  people/* 

Now  it  is  said,  in  the  case  of  The  King  v.  Kendal  and 
Roe  {a\  that  secretaries  of  state  may  commit  as  con- 
servators of  the  peace  did  at  the  common  law;  and, 
that  it  was  incident  to  the  office,  as  it  is  to  the  offices  of 
justices  of  the  peace,  who  are  not  authorised  by  any  ex- 
press words  in  their  commission  to  that  purpose,  but  do 
it  ratione  qffvdu  In  the  next  place,  it  is  admitted,  and 
indeed  no  one  can  deny  it,  that  justices  of  the  peace  may 
commit  for  want  of  bail,  for  an  actual  breach  of  the 
peace;  but,  it  is  contended,  they  cannot  do  so  in  the 
case  of  a  libel,  which  is  indictable,  and  before  the  jus- 
tices too,  at  their  sessions ;  and,  it  is  said,  they  cannot, 
because  libel  is  not  attended  with  an  actual  breach  of 
the  peace.  Now  there  might  be  some  colour  for  this, 
if,  upon  enquiry,  it  were  found  that  they  could  not  do  so 
in  any  case  where  there  was  not  an  actual  breach  of  the 
peace :  but  it  is  clearly  otherwise^  for  they  can  do  so, 
and  always  have  done  so^  in  other  cases  in  which  there 
is  no  actual  breach  of  the  peace,  but  a  direct  and  mani- 
fest tendency  to  a  breach  of  the  peace.  What  answer 
can  be  given  to  the  case  of  an  intended  duel,  of  which 
the  magistrate  has  personal  knowledge,  or  has  an 
information  on  oath?  May  he  not  arrest  both  the 
parties,  and  for  want  of  bail  commit  the  challenger  to 
gaol,  to  be  tried  at  the  sessions  for  the  challenge  ?  And 
may  he  not,  if  bail  be  given,  require  the  challenger  to 
give  also  sureties  of  the  peace  in  the  meantime  ?  This 
practice  is  inveterate,  and  is  founded  in  necessity,  and 
yet  here  is  no  breach  of  the  .peace.  I  am  of  opinion, 
that  the  Defendant  was  justified  in  taking  the  informa- 

{a)  Sali\  347. 
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tion  and  committing  the  PIainti£P,  in  the  case  disclosed  1820. 
in  the  present  record.  His  duty  and  authority,  by  the 
commission,  are  to  keep  the  peace,  and  to  cause  all 
ordinances  and  statutes  for  the  good  of  the  peace,  and 
for  preservation  of  the  peace,  to  be  kept ;  and  no  more 
effectual  step  can  be  taken  for  this  purpose^  than  to  take 
information  against  one  who  has  done  an  act  which  has 
a  direct  and  .manifest  tendency  to  provoke  a  breach  of 
the  peace,  and  commit  him  to  prison  if  he  cannot  find 
bail.  ^  , 

In  Sir  Baptist  Hick^  case  (a),  a  libel  is  said  to  be 
.indictable  for  this  reason,  *<  the  king  and  common- 
wealth are*  interested  in  it,  because  it  is  a  provocation 
to  a  challenge  and  breach  of  the  peace."  A  challenge  is 
not  in  itself  a  breach  of  the  peace;  but,  to  give  a  chal- 
lenge, is  indictable,  as  I  have  before  suggested,  and  a 
ground  for  a  magistrate's  interference  before  indictment 
found.  But,  suppose  it  cannot  be  clearly  ascertained 
that  a  challenge  has  been  given,  but,  that  there  is  a  rea- 
sonable ground  to  suppose,  that  a  duel  is  intended ;  it 
cannot  be  controverted  that  a  magistrate  might  act  and 
secure  the  parties,  and  he  would  be  highly  to  blame  if 
he  did  not  do  so ;  yet  there  is  no  breach  of  the  peace 
but  in  contemplation.  As  to  the  tendency,  even  of 
slanderous  words,  to  provoke  a  breach  of  the  peace, 
there  is  a  well  known  &ct  in  the  history  of  the  cri- 
minal law  of  this  kingdom ;  the  outrage  on  Sir  John 
Coventry  (which  was  the  occasion  of  passing  the  statute 
of  the  22  and  28  Cof,  2.  c.  1.,  called  after  his  name,  the 
CaoentTy  act)  was  occasioned  by  mere  words  spoken  in 
parliament  How  much  stronger,  then,  is  the  case  on 
tliis  record  ?  A  noble  Lord,  filling  the  high  office  of 
Chief  Justice  of  the  King's  Bench,  is  charged  with  cor- 
ruption in  his  office,  and  placarded  as  a  disgrace  to  the 

{a)  Hob.  ai5. 

Bench 


592  CASES  IN  HILARY  TERM 

1820.  Bench  oF  Judges,  as  a  disgrace  to  the  socie^  of  gen  tie- 
mcii,  and  a  disgrace  to  the  nation  at  large;  and  anocher 
noble  person  in  high  office^  and  a  member  of  parliament, 
is  charged  with  uttering  falsehoods  in  parliament,  to 
answer  his  own  purposes.  Indq)endently  of  the  o&nce 
to  the  public  at  large,  had  not  these  libds  a  direct  and 
immediate  tendency  to  provoke  a  breach  of  the  peace, 
and  must  they  not  be  taken  to  be  intended  to  irritate  and 
provoke  the  individuals  libelled?  Nay,  does  the  evil 
stop  here?  Must  they  not  have  had  the  same  cfiect  on 
the  relatives  and  d^)endauts  of  those  noblemen?  Now 
all  our  law  books,  from  the  case  De  Ubdiisfamoas  to 
the  time  of  Sir  William  Blacksione^  speak  onifiinnly  of 
this  tendency  of  libels.  It  is  hardly  necessary  to  repeat 
the  authorities,  particularly  as  they  have  been  mentioned 
«t  the  bar;  but  BlacksUme^  after  speaking  of  challenges, 
in  page  150  (a)  says,  **  Of  a  nature  very  amilar  to 
diallenges  are  libels^  libdlijamosi^  which,  taken  in  their 
lai^gest  and  most  extensive  s^ase,  signify  any  writings 
pictores,  or  the  like,  of  an  inmioral  or  ilkgai  tendency; 
but,  in  the  sense  under  which  we  are  now  to  consider 
them,  are  malidoos  defiimations  of  any  penon,  and 
especially  a  magistrate^  made  public  by  either  printii^ 
writing,  signs,  or  pictures,  in  order  to  pioFoke  him  to 
wrath,  or  expose  him  to  public  hatred,  contempt,  and 
ridicule.  Thedirecttendency  of  these  libds  is  the  breach 
of  the  public  peaces  by  stirring  up  the  olgects  of  them 
to  revenge^  and  |ierhaps  to  Uoodahed."  It  is  not 
necessary  to  maintain  that  a  libel  is  a  breach  of  the 
peace,  nor  to  rely  on  the  conclusion  of  an  indictment 
for  a  libel,  which  has  ever  been  alleged  to  be  against  the 
peace.  It  is,  however,  certain,  that  in  the  case  of  the 
Seven  Bishc^ps,  three  Judges  held  it  a  breach  of  the 
peace,  and  the  other  Judge  did  not  give  any  opinion  on 

(«)    Sk.  4.    £•  11.    J.  I  J. 
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that    subject,    altliough    it    is    said  'in    The  King  v.        \^20. 
WUkes  {a\  that  he  was  of  a  different  opinion :    in  that 
book,   it  appears   that  a  most   severe   and   unfounded 
reflection  was  made  on  the  Chief  Justice  and  the  two 
Judges  who  concurred;   and  the  reporter  might  well 
have  omitted  a  passage,  which,  if  it  was  warranted  by 
the  fact  (and  this  seems  very  doubtful),  was  a  libel  on 
those  Judges,   whose  character  I  have  never  heard  im^ 
peached.    I  do  not  believe  it  was  said.     What  authority 
had  anybody  for  saying,  that  the  fourth  Judge  was  the 
only  honest  man  of  the  four,  because  he  differed  from 
the  rest  ?     In  point  of  fact,  he  did  not  differ  from  them ; 
and   I  do  not  see  any  thing  which   reflects   on   their 
characters. 

All  our  law  books,  then,  uniformly  speak  of  the  direct 
and  inunediate  tendency  of  libels  to  cause  breaches  of 
the  peace.  I  am,  therefore,  of  opinion,  that,  in  principle^ 
the  justification  of  the  Defendant  is  well  made  out,  and 
that  the  judgment  must  be  for  him ;  because  it  ha» 
appeared  to  me^  that  he  was  well  authorised  in  what  he 
did  by  the  commission  of  the  peace,  •  and  by  the  nature 
of  tlie  crime  itself.  It  is  very  strange,  and  hardly 
credible,  that  when  that  case  of  The  King  v.  Wilkes  was 
before  the  Court  of  Common  Pleas,  the  Judges  never 
thought  of  examining  the  Crown  Office,  to  know  the 
course  of  proceedings  there.  It  is  quite  impossible  diat 
they  could  have  ever  known,  that  from  the  3d  year  of 
Queen'  Anne  down  to  the  present  time,  there  had  been  a 
counie  of  precedents  to  establirii  the  point.  If  they  had 
known  that,  certainly  some  of  the  doctrines,  supposed  to 
liave  been  laid  down  in  that  case,  would  not  have  ap- 
peared in  it  But,  it  is  observed,  that  the  practice  appears 
to  have  stopped  about  the  3d  year  of  the  late  king ;  that 
46  very  easily  accounted  for,  and  I  do  not  tbuik  it  afibrds 

(d)  %  WUt.  i6o. 
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18^0.        any  objection  to  the  precedents  in  the   Crown  Office 

before  and  since.     In  the  course  of  the  late  reign,  the 

course  has  been  to  file  informations  by  the  Attomqr- 

General^  where  the  libels  were  against  the  government, 

and  individuals  ^plied  to  the  Court  for  leave  to  file 

informations ;  it  is  well  known  that  it  was  the  subject  of 

clamour,    that  the  Attorney-General  was  pursuing  a 

course  not  warranted  by  the  course  of  the  law  of  the 

country,  and  that  is  the  reason  why  the  course  has  not 

been  pursued.     Now,   when  the  practice  comes  back  to 

the  constitutional  course,  of  which,  one  would  suppose, 

those  who  are  fond  of  libelling  would  not  complain,  it 

is  said,  "  Now  you  are  acting  ill^[ally,   you  are  come 

back  to  the  clear  course  of  the  common  law,  and  go 

before  the  grand  jury : — the  former  practice  was  unoon- 

,  stitutional,  and  this  is  illegal."     I  am  happy  to  find,,  on 

looking  through  the  case  narrowly,  and  sifting  all  the 

authorities,   that  it  is  legal  to  proceed  as  this  Defendant 

has  done;    I  am  satisfied  it  is  constitutional;    and, 

so  far  from  afiecting  the  freedom  of  the  press,  or  the 

liberty  of  the  subject,  the  prosecution  of  these  gross 

cases,  as  this  has  been  prosecuted,  by  information  before 

a  magistrate^  will  be  found  to  be  a  more  humane  course 

than  the  other.     I  am  of  opinion,  that  the  Defendant 

has  well  justified  his  acts,  and  that  our  judgment  ought 

to  be  for  him. 

Richardson  J.  After  the  full  discussion  which  this 
case  has  received  at  the  bar,  and  the  able  opinions  of 
my  Lord .  and  my  Brothers,  I  should  well  wish  to  be 
spared  expressing  the  grounds  of  my  opinion.  In  a 
matter  of  this  importance,  however,  I  think  it  necessary 
(and  I  shall  do  so  as  shortly  as  possible)  to  enter  Into 
the  reasons  which  have  led  to  that  opinion ;  and,  as  it 
seems  to  me^  the  shortest  way  will  be  to  take  this  course: 
first,  to  consider  the  usage,  and  then  to  consider  whe- 
ther 
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ther  that  usage   is  in  any    respect   contrary  to  the        1890. 
principles  of  law,  the  authority  of  text-writers,  or  the 
authority  of  adjudged  cases. 

.  Now  with  respect  to  the  usage,  upon  an  investigation 
in  the  King's  Bench  alone  there  have  been  found,  be- 
tween the  first  year  of  Queen  Anrie^  and  the  years  176S 
and  1764,  no  less  than  upwards  of  120  instances  of 
persons  bound  in  recognizances  to  appear  and  answer 
such  things  as  should  be  objected  against  them ; 
those  are  instances  of  persons  charged  with  libels, 
and  the  greater  part  of  the  cases  were  not  before 
officers  of  state,  but  mapstrates.  It  further  ap- 
pears, that  these  returns  are  confined  to  the  cases 
of  recognizances  entered  into  to  appear,  exclusively 
of  which  there  are  an  infinite  number.  There 
are  several  cases  of  person^,  who  appeared  by  writs 
of  habeas  corpus^  who  had  been  committed  and 
did  not  find  bail;  these  are  authorities  to  the  same 
extent:  there  is  a  further  class  of  cases,  where  such 
jurisdiction  was  also  exercised  in  the  case  of  seditious 
words.  It  is  difficult  to  find  any  more  satis&ctory 
mode  of  ascertaining  the  common  law,  than  a  refer- 
ence to  unvaried  and  undisputed  usage  for  a  length  of 
time.  Unless  it  is  shewn,  that  such  usage  is  contrary 
to  the  law  of  the  country,  or,  that  it  has  been  impugned 
by  eminent  writers,  I  do  not  see  how  any  Court  in  West" 
minsier  Hall,  or  anywhere  else,  could  doubt  that  a  usage 
so  sanctioned  is  founded  in  law. 

Is  this  usage,  then,  contrary  to  the  authorities  of  the 
old  text-writers  ?  Of  these  the  first  is  Daltonj  whose 
bdok  was  published  in  the  reign  o(  James  the  First,  and 
which,  though  not  a  judicial  authority,  is  of  consider- 
able weight  on  points  of  this  nature.  I  find  it  stated,  in 
chapter  170  of  that  Mrriter's  work  (a),  that,  *^  for  mis- 

[a)  /.  4.  p,  58s. 

demeanours 


BOTT 


596  CASES  IN  HILARY  TERM 

1820.  demeanours  done  against  the  king^s  peace  (as  for  trea- 
son, felony,  or  breaking  of  the  peace^  &c.)  the  offenders^ 
as  well  by  the  common  law  as  by  divers  statutes,  may 
CoNANT.  be  arrested  and  imprisoned  by  the  officers  of  justice, 
and  sometimes  by  private  persons,  without  preseit- 
ment."  The  passage  continues,  <*  and  these  being  by 
the  law  of  the  realm"  (it  is  true  the  writer  does  not 
mention  more  than  treason,  felony,  or  breaking  of  the 
peace),  ^  are  warranted  by  M^na  Ckaria."  By  re- 
ferring to  another  part  qf  his  work,  I  think  what  Dalion 
meant  will  be  made  dear.  In  chapter  124  (a)  I  find  it 
stated,  "  Libellers  also  may  be  bound  to  their  good 
behaviour  as  disturbers  of  the  peace ;"  and  he  assigns 
this  reason ;  '<  for  such  libelling  and  defiunation  tendeth 
to  the  raising  quarrels  and  efiusion  of  blood,  and  are 
especial  means  and  occasions  tending  and  inciting 
greatly  to  the  breach  of  the  peace."  Such  appears  to 
have  been  the  opinion  of  that  text- writer. 

The  next,  in  point  of  order,  is  my  Lord  Hale;  and 
it  appears  to  me  that  Lord  Hak^  in  chapter  50  {b% 
though  speaking  of  felony,  does  not  abstain  irom  ex* 
pressing  his  opinion  as  to  the  jurisdiction  of  magistrates. 
It  is  impossible  to  doubt,  that  the  passage  respecting 
justices .  of  the  peace  and  their  jurisdiction  applies  to 
other  offences  besides  felonies.  In  the  second  paragraph 
of  the  chapter  he  says,  "  I  shall  consider  of  arrests 
and  imprisonment  for  capital  offendes:"  then  he  men* 
dons  how  offenders  are  generally  treated  when  they  are 
arrested.  He  then  proceeds,  in  page  579,  as  follows: 
<^  Justices  of  oyer  and  terminer  may  also  issue  their 
warrants  in  the  counties  within  their  commission  for 
apprehending  felons  or  other  malefectors,  or  for  surety 
of  the  peace ;"  certainly  not  confining  himself  to  feloniesc 
and  then  follows  the  passage  to  which  1  referred  befon^ 

(a)  J. a.  p  4i».  (^)  p'  SI- 
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*'  Justices  of  peace  may  also  issue  their  warrants  for  1820. 
apprehending  persons  charged  of  crimes  within  the  cog- 
nizance of  the  sessions  of  the  peace."  If  Lord  Hale  had 
intended  to  speak '  of  felony  only,  would  he  have  used 
such  language  ?  Would  he  not  have  limited  his  assertion 
to  cases  of  felony  ?  But,  here,  he  speaks  of  a  power  to 
issue  warrants  *^  for  apprdiending  persons  charged  of 
crimes  within  the  cognizance  of  the  sessions  of  the 
peace ;  and  this,  though  the  offender  be  not  yet  indicted." 
The  opinion  of  Lord  HaUy  therefore,  appears  to  me  to 
be  most  express  to  the  same  effect. 

The  next  text^writer  is  Seijeant  Hawkins.  I  do  not 
mean  to  state  in  detail  wliat  he  says  upon  the  subject ; 
but,  coupling  chap.  IS.  sect.  15.  with  ch^.  8.  sect.  38., 
of  the  second  book,  I  consider  it  quite  clear,  that  his 
express  opinion  was,  that  justices  of  the  peace  had  an 
authority  to  grant  their  warrants,  not  only  for  treason, 
felony,  or  pramunire,  but  also  for  other  offisnces  against 
the  peace;  and  he  classes  libels  as  offences  against  the 
peace,  over  which  the  magistrates  have  jurisdiction. 
Thus,  then,  stands  the  authority  of  the  cext^writers 
upon  the  subject  in  direct  confirmation  of  the  usage: 
that  usage  by  no  means  appears  to  have  originated  in 
the  reign  of  Queen  Anne,  we  should  radier  presume 
that  it  prevailed  from  all  time ;  and  if  a  usage  is  found 
to  have  existed  a  hundred  years,  there  is  no  reason 
to  look  iurther.  But  the  reason  why  there  are  no 
older  precedents  is  because  the  House  of  Lords  was 
satisfied. 

With  respect  to  Lord  Coke,  I  do  not  find  any  opinion 
of  his  as  to  magistrates  and  their  powers  on  the  subject 
of  libel ;  but  an  extraordinary  proposition,  which  goes 
a  great  deal  too  far,  is  cited  from  his  4th  Institute, 
namely,  that  a  justice  of  peace  cannot,  in  cases  of  ieiony, 
apprehend  a  felon  prior  to  indictment.  His  Lordship 
seems,    afterwards,    in  the  course   of  that  sam^  sec- 

7  tion 
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16S0.  tipn  {a)f  to  admit,  that  the  law  became  otherwise 
since  the  statutes  l&2P.4-Jlf:r.  13.aiid2&3P.4-i£ 
c.  10.  It  is  strange  that,  having  those  statutes  then  be- 
CovANT.  fore  him,  he  should  suppose  arrests  by  magistrates  for 
felony,  prior  to  those  statutes,  to  be  contrary  to  law. 
The  first  of  those  statutes  was  intended  to  restrain  jus- 
tices, not  from  arresting,  but  from  liberating  offenders 
from  arrest,  in  a  manner  more  extensive  than  was  foupd 
convenient  to  the  public ;  and  that  statute  refers  to  the 
Stat.  3  H,  7*  c»  S.,  made  to  restrain  magistrates  from  ad- 
mitting to  bail  too  largely,  which  last  meniioned  statute 
refers  to  one  of  still  earlier  date,  namely*  1  Bic*  3.  c.  3^ 
All  these  statutes,  as  is  well  observed  by  Lord  Hakj  in 
his  second  volume,  p.  109.  (6),  import,  that  the  appre- 
hension of  persons  for  felony  before  indictment  found  is 
lawful  and  right.  I  think  it  unnecessary  to  say  any 
thing  more  about  Lord  Coke's  opinion  in  th^t  work  (c), 
which,  perhaps,  did  not  receive  his  final  approbation : 
the  work  is  fully  considered  in  2  Hale's  PUas  of  the 
Crown^  pp.  107f  108,  109,  and  110;  and,  I  think,  satb- 
factorily  refuted. 

Such  being  the  usage,  has  it  been  disapproved  of  by 
Courts  of  Justice  ?  I  shall  mention,  shortly,  five  cases. 
The  first  is  the  case  of  the  Seven  Bishops.  Those  seven 
persons  were  defended  by  the  most  eminent  persons  at 
the  British  bar,  but  no  point  was  made  concerning  the 
authority  of  a  secretary  of  state  to  hold  to  bail ;  and, 
when  we  refer  to  The  King  v.  WHkesy  we  find  Lord 
Camden  relying  on  the  silence  of  the  counsel  for  the 
Seven  Bishops  on  an  objection  pressed  by  the  comisel 
fi>r  JVilkeSf  as  a  reason  for  saying  that  there  was  no 
weight  in  that  objection.  The  case  of  Kendal  and  Roe 
I  will  mention  here,  although  that  was  a  case  of  a  com- 
mitment by  the  secretary  of  state,  and  a  commitment 

(«)   «7T*  {^)  ^»  13-  (f)  Jurisdiction  of  Cwrts 

for 
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Rmt  IreasOQy  in  botli  of  which  particulars  it  differs  from        1820. 
the  present  case :  but  I  think  it  material  on  account  of 
the  .course  of  the  argument  and  the  opinion  of  the 
Judges;    The  counsel  for  the  Defendants  objected,  that 
the  secretary  of  state  could  not  commit  for  treason,  be* 
cause  be  could  noi  administer  an  oath,  an  objection  not 
aj^eable  to  the  case  of  a  justice  of  the  peace.    Lord 
HoU  says,  as  reported  in  1  Ld.  Raym.  (a),  *^  And  at  com- 
•  monlaw,  before  there  were  any  Justices  of  peace,  there 
were  commitments;  for,''  says  his  Lordship,  <Uhe  justices 
of  gaol  delivery  ought  to  impanel  a  grand  jury,  to  en* 
quire  of  all  offences  committed  by  those  in  gaol ;  there* 
fore  there  mnst  have  been  a  commitment  precedent."  Mr.^ 
Justice  Bokeby  says,  ^  At  common  law  conservators  of 
the  peace  could  not  execute  their  office,  without  a  power 
to  commit,  and  secretaries  of  state  are  of  the  same  nature 
as  conservators  of  the  peace  were,  and  no  statute  gives 
power  to  justices  of  the  peace  to  commit ;  but  it  is  incident 
to  their  ofiice."   It  falls  within  the  general  terms  of  their 
commission,  which  empowers  them  individually  and  col- 
lectively to  keep  the  peace ;  therefore,  it  is  in  them  as 
incident  to  their  office,  and  gives  them  authority  to  keep 
the  peace,  and  do  all  acts  that  are  necessary  to  that 
great  and  important  public  object 

There  are  two  other  cases.  The  Qtieen  v.  Derby j  and 
The  King  v.  Sbuckburghy  both  cases  of  arrest  by  a  secre* 
tary  of  state  for  libels.  The  case  of  The  King  v.  Shuck-^ 
bwg^  {b\  has  not  been  mentioned  in  the  course  of  this 
argument ;  I  will,  shortly,  state  what  that  case  is.  The 
Defendant  there,  being  taken  up  by  warrant  from  the  se-* 
cretary  of  state,  for  publishing  **  OldEngland^s  TeDetmi" 
a  blasphemous  libel,  was  brought  up  by  habeas  corpus^  in 
order  to  be  bailed,  and  o£fered  bail  to  enter  into  the 
common  recognisance  for  liis  appearance,  from  time  to 

(n)  65.  (A)  I  WiU^  ay. 

Yo]^.  I.  S  s  time. 


600  CASES  IN  HILARY  TERM 

1 820.  time»  to  answer  such  matters  as  should  be  objected  against 
him  on  behalf  of  the  crawn«  Tlie  reporter  refisrs  to  thia  as 
the  common  usage;  but  *'  Mr.  Attomey^Genend  insisted 
on  bail  for  the  Defendant's  goocl  behaviour  also."  This 
is  before  indictment  found.  What  says  the  Lord  Chief 
Justice  ?  Does  he  suggest  that  the  Defendant  oould  not 
be  arrested  at  all?  Quite  the  contrary.  Lord  Chief 
Justice  Lee  said,  *<  it  had  often  been  taken  both  way«,^ 
(that  is  to  say,  both  to  appear  and  answer,  and  also  for 
good  behaviour,)  '<  and  he  intended  to  take  the  opinie» 
of  all  the  Judges ;  so  at  present  tlie  D^endant  bimsdf 
only  entered  into  a  i^ecogniaance  for  his  appearanor, 
and  into  a  rule  to  put  m  bail  for  his  good  behaviour,  if 
the  Judges,  or  the  major  part  of  th^n,  should  be  of 
opinion  that  he  ought."  This,  then,  is  eortainly  an 
authority  to  ^liow,  that  a  person  may  be  aj^rehended 
in  a  case  of  libel,  prior  to  indictment :  it  is  sanctioned 
by  the  Court;  and  the  common  usage  was,  that  the  De- 
fendant should  enter  into  a  reco^isance  to  appear  and 
answer,  unless  some  difference  could  be  made  between  a 
commitment  of  the  secretary  of  state  and  a  commit* 
ment  of  a  magistrate;  The  argument  against  the  secre- 
taries of  state  is,  that  they  cannot  commit,  because  th^ 
have  not  the  power  which  the  justices  of  the  peace  have^ 
of  administering  an  oath ;  and  the  Court  say  they  have 
that  power,  as  conservators  of  the  peace ;  then  it  follows, 
«  fortiori^  that  the  justices  of  the  peace  must  have  it. 

In  the  case  of  The  Queen  v.  Derhfj  (a  commitoieBt 
by  a  secretary  of  state  for  a  libel,)  the  Defendant's 
counsel  insisted,  that  a  libel  was  not  an  offeooe  for 
which  bail  oould  be  required  before  indictment  found; 
but  that  is  by  no  means  the  opinion  of  the  Court ;  — -  quite 
the  contrary.  The  Defendant's  counsd  said,  that  com- 
mitments were  punishmente  only  after  convietioni  and 
not  before ;  and  one  of  his  objections  was,  that  the  war- 
rant to  apprehend  and  bring  before  a  magistrate  ex- 

*  eluded 
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eluded  bail  in  the  mean  time,  and,  therefore,  was  un<«  .1820. 
lawAil.  The  Court  sdd,  it  is  the  constant  course  to 
bring  before  a  magistrate  in  the  first  instance,  and  the 
person  who  brings  him  cannot  take  bail  till  he  comes 
before  a  magistrate,  and  that  is  in  his  favour,  because 
be  may  excuse  himself  of  the  charge  or  enquiry.  My 
Brother  Fa$tghan  says,  that  they  did  not  venture  to 
argnc^  that  a  magistrate  could  commit.  They  said,  this 
is  npt  a  commitment  to  prison,  it  is  an  arrest  for  ex- 
amination, for  which  bail  cannot  be  taken ;  but  it  was 
quite  unnecessary  to  say,  that  magistrates  could  commit 
afterwards.  If  they  could  arrest  before  examination, 
if  the  examinatioh  was  not  favourable  to  the  Defend- 
ant, he  would  then  be  committed  unless  he  found 
baiL 

Tliese  are  all  the  cases,  except  that  of  The  King  v* 
Wilkes^  where  no  such  point  is  made  by  Mr.  Wilkes  him- 
self or  the  counsel  who  assisted  him,  as,  that,  if  he  had 
been  a  private  individual,  he  would  not  have  been  amen^ 
able  to  the  commitment.  He  put  it  on  the  ground,  that 
he  was  not  charged  on  oath,  that  the  libel  was  not  set 
ont  at  length,  and  that  he  was  entitle  to  the  privilege  of 
parliament :  the  Court  over-ruled  the  two  first  objections, 
and  abstained  from  saying  that  a  secretary  of  state  has 
mare  authority  than  a  justice  of  the  peace*  With  rcs^pect 
to  the  second  point,  what  docs  his  Lordship  say  ?  If  is 
impossible  that  he  could  entertain  any  doubt  that  a  libel 
was  a  legitimate  ground  for  holding  a  common  person 
to  bail:  he  says  the  libel  need  not  be  set  out  at  length ; 
why  ?  As  to  the  ofience  of  a  libel,  he  says,  <*  it  is  such 
a  misdemeanor  as  we  should  require  good  bail  for,  and 
9uch  as  the  party  may  be  able  to  procure."  So  that 
when  the  objection  was,  that  the  libel  ought  to  have 
been  set  out  to  enable  the  Court  to  judge  of  the  quality 
of  the  bail  to  be  required,  his  Lordship  says,  we  can 
well  judge  of  that  without  the  libel  being  set  out ;  for 

Ss  2  we 
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1820.  we  know  it  is  a  high  misdemeanori  iskd  sach  a  miade^ 
tneanor  as  would  make  it  our  du^jr  to  require  good  bail, 
having  regard  to  the  quality  of  the  offender.  Surdy 
this  is  an  opinion,  on  his  part,  that  in  a  case  of  libel  a 
man  may  be  held  to  bail,  and  bail  according  to  his  qua- 
il^ -But  his  opinion,  and  that  c^-the  rest  of  the 
Coiat,  was,  diat  the  ^Defendant  was  entitled  to  his  ^dis- 
charge by  reason  of  his  privilege  of  parliament*;  and,  I 
think,  there  must  be  some  error  in  the  phrase  in  Wikafi% 
report,  where  his  Lordship  4s  supposed  to  have  smd,  ^  It 
is  absurd  to  require  surety  of  the  peace,  or  bail,  in  the 
case  of  a  libeller,"  having  before  said  a  libel  was  a 
misdemeanor,  and  that  gdod  bail  ought  to  be  -taken.  I 
entertain  no  doubt,  that  the  word  has  crept  in  by  mis« 
take  on  the  part  of  Mr.  Seijeant  WUson :  it  is  not  found 
in  the  report  in  the  1 1th  volume  of  Hargraotfs  State 
Triidsj  904,  305.  Hfs  Lordship  is  there  made  to  say, 
**  Perhaps  it  implies  ah  absurdity  to  demand  sureties  of 
the  peace  from  a  libdler."  The  [Defendant  was  dis- 
charged on  the  ground  of  his  privily  of  parliament, 
although  the  Court,  there,  and  in  all  other  cases,  seem 
to  have  entertained  ho  doubt  that  a  Defendant  charged 
with  libel  might  be  held  to  baiL 

Having  thus  gone  through,  as  shortly  as  I  was  able 
to  do^o,  the  usage,  the  authorities  of  the  test  writers, 
and  thecases,  they  seem  all  to  agree  in  one  and  the  same 
point,  namely,  that  the  course  adopted  by  the  Defend* 
ant  in  this  case  is  agreeable  to  the  ancient  course  of  the 
common  law ;  and  I  am,  therefore,  clearly  of  opinion^ 
that  the  Defendant  is  entitled  to  the  judgment  of  the 
Court. 

Judgment  for  the  Defendant  accordingly* 
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ACCOUNT, 

See  FORSION  AXTACHMCNt. 

ACTION  ON  THE  CASE. 
See  SiuaiFFi  1.    Variance,  4. 

AFHDAVIT. 
See  Practice,  10.  12.    Venue. 

AFFIDAVIT  TO  HOLD  TO 

BAIL. 

See  Costs,  4.    Practice,  4. 

AGREEMENT. 

See  Award,  I.    Promissory  Note* 

Usury. 

ANNUITY. 
A  trustee  under  a  will,  who  pajrsthe 
legacy  duty  upon  an  annuity  after 
the  expiration  of  four  years  from 
the  death  of  the  testator,  may  re- 
cover the  araotint  of  the  duty  from 
the  legatee,  notwithstpnding  a  pre- 
vious assignment  of  the  annuity  by 


such  legatee,  vide  56  Geo.  5.  c.S2. 
Hales  V.  Freeman.  Page  S91 

ARBITRATION. 
See  Award.    Costs,  4. 

ARMY-CLOTHIER, 
See  Parliament* 

ARREST. 
^See  Costs,  1.  Libel.  Practice,  6. 

ASSIGNEES  OF  BANKRUl^T. 
See  Bankruptcy,  5.    Costs,  3. 

ASSIGNMENT. 
See  Covenant,  1.   Pleading,  6. 

ASSUMPSIT. 
See  Annuity*    Money  had  jikd 
received.     Promissory  Note. 
SheHiff,  2.    Variance,  3. 
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GO'i   AUTllEFOIS  ACQUIT, 

ATTACHMENT. 

See  Practice,  3. 

ATTORNEY. 

\Vliere  an  attorney  has  been  struck 
off  the  rolls  of  the  K,  B.  on  a  re- 
port of  the  Master,  he  will,  on 
motion,  be  struck  off  the  rolls  of 
this  court,  unless  sufficient  cause 
be  shown  to  die  contrary.  In  Re 
R.P.  Smith.  Page  522 

AUTREFOIS  ACQUIT. 
Plea,  that  prisoner  had  been  acquitted 
on  an  indictment  for  murdering  a 
child,  by  administering  a  certain 
deadly  poison^  to  toit,  oil  of  vitriol^ 
and  by  forcing  the  child  to  takey 
drinky  and  stoallotv  down  a  large 
quantity  of  the  said  oil  of  vitriol,, 
knowing  it  to  be  a  deadly  poison, 
whereby  the  child  became  sick  and 
distempered  in  his  body,  and  by 
that  sickness  languished  and  died : 
Held,  (by  eleven  judges.  Wood  B. 
absent,)  a  good  bar  to  an  indictment 
(1st  count),  for  murdering  the  same 
child  by  administering  a  large 
quantity  of  oil  of  vitriol,  and  forcing 
the  child  to  take  into  his  mouth  and 
throat  a  large  quantity  of  the  said 
oil  of  vitriol,  knowing  that  the  said 
oil  of  vitriol  would  occasion  the 
deaUi  of  the  child,  whereby  he 
became  disordered  in  his  mouth  and 
throat,  and  by  the  disord€r,  choking, 
suffocating,  and  strangling,  occa^ 
«fone(f  thereby,  languished  and  died ; 
(2d  count,)  for  murdering  the  child 
by  administering  a  certain  acid  call- 
ed oil  of  vitriol,  and  forcing  the 
child  to  take  a  large  quantity  of  the 
said  acid  into  his  mouth  and  throat* 


AWARD- 

by  means  whereof  he  became  dis- 
ordered in  His  mouth  and  throaty 
and  incapable  of  swallowing  his 
food,  and  died  of  the  inflammation, 
injury,  and  disorder,  occasioned 
thereby.     The  King  v.  Clark. 

Pagein^ 

AVERMENT. 
See  Pi«£ADiNG,  3,4,G> 

AVOWRY. 
See  Pleading,  2. 

AWARD. 

1.  Agreement  for  a  lease  for  6S 
years  from  1st  of  May  1801 ;  the 
lessee  to  be  allowed  three  years 
from  that  time  for  winning  the  col- 
liery without  payment  of  any  rent. 
An  arbitrator,  being  authorised  to 
give  such  direction  for  a  lease  ac- 
cording to  the  agreement  as  he 
should  think  fit,  directed  a  lease  for 
63  years  from  the  1st  of  May,  1804: 
Held,  that  he  had  exceeded  his  au* 
thority,  and  that  the  award  was  bad. 
Bonner  v.  Liddell.  80 

2.  A.,  B.,  C,  D.,E.,  and  F.,  partners 
in  trade,  submitted  to  arbitration 
differences  which  had  arisen  be* 
tween  them  in  their  trade.  A.,  B., 
and  C,  gave  a  joint  and  several 
bond  to  D.,E.,  and  F.,  conditioned 
for  the  performance  of  an  award, 
and  D.,E.f  and  F.,  gave  a  similar 
bond  to  A.,  B.,  and  C.  The  arbi* 
trator  awarded,  among  other  things, 
that  B.  should  pay  a  sum  of  money 
to  A.  A.  having  sued  B.  on  the 
award,  held  (by  three  judges 
against  Richardson  J.)  that  A. 
might  recover  the  sum  awarded  to 
him.     fVinter  v.  IVhite.  350 


•  BANKRUPTCY. 

BAIL. 
See  Practice,  2,4, 13, 14. 

BAIL-BOND. 

See  Practice,  6,  15. 

BANKRUPTCY. 

And  see  Evi0bnce,  4.  Vendor  and 

Vendee. 

1.  In  order  to  constitute  a  party  a 
trader  within  the  meaning  of  the 
bankrupt  laws,  it  is  sufficient  that  he 
acknowledge  himself  to  have  been 
in  partnership  with  one  who  was  a 
trader ;  and  is  proved  to  have  given 
directions  in  the  concern ;  though 
no  act  of  buying  or  selling  during 
the  time  of  the  partnership  can  be 
established  in  evidence.  Parker  v. 
Barker.  Poge  9 

2.  The  bankrupt  lay  in  prison  two 
months  on  a  civil  process,  after  a 
criminal  process  had  been  dis- 
charged, and  the  discharge  had 
been  delivered  to  his  attorney: 
Held,  that  this  lying  in  prison  con- 
stituted an  act  of  bankruptcy, 
though  it  did  not  appear  that  the 
bankrupt  had  personal  notice  of 
the  discharge.     The  King  v.  Page. 

308 
S.  Where  a  trader,  one  of  two  part- 
ners, conveyed  to  trustees,  not  his 
creditors,  all  his  freehold,  leasehold 
and  copyhold,  but  not  his  personal 
property,  (which  formed  but  a 
small  part  of  the  whole,)  in  trust  by 
sale,  mortgage,  or  other  disposition 
thereof  to  raise  money,  whereby  the 
trader  might  be  enabled  to  facili- 
tate a  settlement  with  his  creditors, 
(the  pecuniary  assets  of  the  firm 
not  beiog  sufficient  to  cover  the 
pecuniary  engagements  of  thefirm^) 
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and  also  gave  to  other  persons,  not 
creditors,  a  power  of  attorney,  en- 
abling them  in  the  fullest  manner 
to  act  for  him  in  this  settlement, 
and  afterwards  prepared  a  deed  for 
the  purpose  of  conveying  all  hie 
above  mentioned  landed  property 
to  two  other  trustees,  with  a  view  . 
to  raise  170,000/.  in  negotiable 
bills,  and  to  indemnify  the  drawers 
of  those  bills,  but  nothing  was  ever 
done  under  this  latter  deed:  Held, 
that  these  circumatances  did  not 
constitute  an  act  of  bankruptcy. 
Bemey  v.  Davison.  Page  408 

4.  The  transfer  of  a  trader's  property, 
under    circumstances     similar    to 
those  stated  in  tlie  case  of  Bemey 
V.  Davison,  is  no  act  of  bankruptcy, 
notwithstanding  a  difference  from 
that  case  in  the  following  particu- 
lars :  1.  no  mention  of  the  trader's 
personal  property;  2.  no  statement 
that  the  trustees  to  the  transfer 
were  not  creditors  of  the  trader; 
3.  no  mention  of  the  trader's  mo- 
tive ;  4.  no  mention  of  the  abstract 
of  the  unexecuted  deed  furnished 
to  the  purchasers ;  5.  an  additidnal 
statement,  that  on  or  about  the 
time  oC  the  execution  of  the  trans- 
fer, the  trader  was  insolvent,  and 
stopped  payment.    Bemey  v.  Vy- 
ner.  *82 

5.  The  house  of  the  plaintiff,  an  un- 
certificated bankrupt,  was  broken 
open,  and  effects,  acquired  by  him 
subsequently  to  his  bankruptcy, 
were  taken  by  the  defendants,  who 
had  become  his  creditors  since  the 
bankruptcy,  and  did  not  know  who 
were  the  assignees  under  the 
bankruptcy.  Th6  bankrupt  hav- 
Ss4  '-- 
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ing  sued  the  defendants  in  trespass, 
they  obtained,  after  a  rule  for  plea, 
a  surrender  of  the  assignees'  in- 
terest in  the  effects  seized :  Held, 
that  this  was  a  ratification  of  the 
seizure,  and  tliat  the  plaintiff  could 
not  recover.  Hull  ¥•  Pkkersgill 
and  others.  Page  282 

6.  A  bankrupt,  who  has  surrendered 
to  his  commission,  is  not  guilty  of 
felony  within  5  G.  2.  c.  30.  though 
he  refuse  to  answer  queistions  con- 
cerning his  property.  The  King 
V.  Page.  308 

BARON  AND  FEME. 
Ami  see  Variance,  2. 
The  husband  is  not  liable  in  an 
action  Jbr  use  and  occupation  to 
pay  for  the  enjoyment  of  a  house 
by  his  wife  dum  sola*  Richardson 
V.  HaU.  50 

BASTARD. 
See  Money  had  and  received,  1 

BILL  OF  LADING. 
By  bill  of  lading,  a  ship-owner  under- 
took, that  goods  should  be  deliver 
ed  safe,  "  the  act  of  God,  the  king's 
enemies,  fire^  and  all  and  every 
other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation  of  what- 
ever  nature  and  kind  soever,  save 
risk  of  boatSf  so  Jar  as  skips  are 
liable  thereto^  excepted.'*  The 
goods  having  been  dispatched  from 
the  ship,  in  her  boat,  according  to 
the  usual  course  of  trade  in  the 
West  Indies^  were,  together  with 
the  boat,  lost  in  a  hurricane.  Held, 
that  the  ship-owner  was  not  liable, 
under  the  terms  of  the  bill  of  lad- 
ing, to  make  good  the  Joss.  John^ 
ston  v.  Benson.  4*54 


CONTEMPT  OF  COURT. 

BOAT. 
See  Bill  of  Lading.  Evidsvce,  5. 

BOND. 
See  Award,  2.    Varxakce,  !• 

BUM-BOAT  ACT, 
See  Evidence,  5. 

BURIAL. 
See  Forgery* 


CHACE. 
See  Trial  at  Bar. 

CHECK. 
See  Money  had  and  received,  2. 

CHESTER. 
5tf^  Practice,  1. 

COGNIZANCE. 

See  Replevin,  2.     Statute    of 
Labourers. 

COMMISSIONERS. 
See  Evidence,  7. 

COMPENSATION. 
Scf,  Witness,.  I. 

COMPOSITION. 
See  Promissory  Note.  Tithes,  I. 

CONSIDERATION. 
See  Promissory  Note. 

CONTEMPT  OF  COURT. 

See  Practice,  3. 

CON. 


COSTS. 


COSTS. 
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CONVEYANCE. 
See  Bankruptcy,  S,  4. 

CONVICTION, 
See  EviDENcs,  5»  6. 

CORN-RENT. 
See  Quarter  Sessions. 

COSTS. 
And  see  Practice,  7. 

1.  The  stetutc;  43  Geo.  S.  c.  46.  §  3. 
for  allowing  costs  to  a  Defendant, 
in  case  of  arrest  without  probable 
cause,  does  not  extend  to  cases 
where  a  Defendant  pays  money 
into  Court,  and  the  Plaintiff  takes 
it  out,  though  it  be  a  much  smaller 
sum  than  that  for  which  the  De- 
fendant is  holden  to  bail.  Bviier 
V.  Brown.  Page  66 

2.  Where  one  of  several  issues  is 
found  for  the  Defendant,  he  is  not 
entitled  to  his  costs  on  that  issue, 

\  though,  in  consequence  of  the 
Plaintiff's  withdrawing  his  record 
at  the  assizes  for  the  purpose  of  an 
amendment  and  re-entering  it,  the 
Defendant's  witnesses  were  obliged 
to  wait  several  days  longer  than 
they  would  otherwise  have  done. 
Troinum  v.  Holder.  922 

S.  The  assignees  of  a  bankrupt,  when 
nonsuited,  are  not  entitled,  under 
40  Geo.  3.  c.  121.  §  10.,  to  the  costo 
of  proving,  after  notice  to  do  so, 
the  commission,  trading,  act  of 
bankruptcy,  and  petitioning  credi- 
tor's debt.  Atkins  andoihert^  As- 
signeeSf  v.  Setoard  and  others.   275 

4.  Where  the  Defendants  were  held 
to  bul  for  1307.  Of.  Ud.,  and  the 
cause  being  referred  (o  an  arbi- 


trator, he  found  that  only  20L  4f  .9</. 
was  due  from  them,  the  Court 
would  hot  allow  the  Defendants 
their  costs  under  43  G.  3.  c.  46. 
§  3.  Payne  v.  Acton  and  others. 
Page  9ns 

5.  Trespass,  four  counts ;  for  fishing 
in  Plaintiff's  close  covered  with 
water,  several  fishery  and  free 
fishery,  and  carrying  away  Plain- 
tiff's fishes.  Pleas,  — first,  not 
guilty ;  second,  that  the  close  be- 
longs to  W.A.,  Defendant's  mas- 
ter ;  thurd  and  fourth,  that  the  se- 
veral and  free  fishery  belong  to 
W.  A.  New  assignment,  setting 
out  abuttals  of  Plaintiff's  close,  and 
replication  traversing  IT.  A"b  se- 
veral and  free  fishery.  Pleas  to 
new  assignment. — First,  not  guilty. 
—  Second,  that/octM  newly  assign* 
ed  is  the  close  of  fV.  A.^  Third, 
that  W.  A.  has  .common  of  fishery 
over  the  locus  newly  assigned* 
The  issue  on  the  common  of  fishery 
was  found  for  the  Defendant;  as 
also  that  part  of  the  first  issue, 
which  related  to  the  second,  third 
and  fourth  counts  of  the  declaim- 
ration.  The  other  issues  were  all 
found  for  the  Plaintiff,  with  V* 
damages,  and  40f.  costs  on  the 
first  count.  The  Court  confirmed 
the  taxation^  of  the  prothoootary, 
who  had  allowed  the  Defend- 
ant general  costs  in  the  cause 
on  the  issues  found  for  the  De- 
fendant,  and  the  Plaintiff  the 
costs  of  the  issues  found  for 
the  Plaintiff.       Benett  v.  Coster. 

465 

6.  A  Defendant  in  replevin^  resiiding 
out  of  the  jurisdiction  of  the  Court, 


COVENANT. 


DEED. 


is  liable  to  give  security  for  costs. 
Stf%  V.  Cruckley.  Page  505 

7*  The  avowant  ia  replevin  on  a  ^dis- 
tress for  poor  rates  is  only  entitled 
to  single  costs,  under  43  £/»•  c.  9t. 
§  19.    Butterion  v.  Furber^      517 

8«  Plaintifis,  who  live  out  of  the  ju- 
risdiction of  the  Court,  may  be 
compelled  to  give  security  for  costs, 

■  though  such  Plaintif&  sue  as  exe- 
cutors«     Chevalier  v.  Finnis.    277 

COVENANT. 

!•  When  a  party  takes  an  assign- 
ment of  lease  by  way  of  mortgage 
as  a  security  for  money  lent,  the 
whole  interest  passes  to  him,  and 
he  becomes  liable  on  the  cove- 
nant for  payment  of  rent,  though 
he  has  never  occupied,  or  become 
possessed,  in  fact.  IViUiams  v. 
Bosanquet.  238 

2^  Covenant  for  qi^iet  enjoyment  du- 
ring a  term,  '^  without  the  lawful 
let,  suit,  interruption,  &c.  of «/.  Af., 
his  executors,  administrators^  or 
assigns,  or  any  of  tliem,  or  any 
other  person  or  persons  whomso- 
ever, having  or  claiming  any  estate 
or  right  in  the  premises,  and  that 
free  and  clear,  and  freely  and 
clearly  discharged,  or  otherwise, 
by  «7.  M.,  his  heirs,  executors, 
or  administrators,  defended,  kept 
harmless  and  indeinnified  from  all 
former  gifls,  grants,  bargains,  sales, 
leasee,  mortgages,  assignments, 
rents,  and  arrears  of  rent,  statutes, 
judgments,  recognizances,  &c.  made 
or  suflfered  by  J.  JVf.,  or  by  their 
or  either  of  their  acts,  means,  de- 
fault, procurement,  consent  or 
privity,"  preceded  by  a  covenant 


that  the  lease  was  a  good  lease, 
notwidistanding  any  act  of  ^.  M., 
and  followed  by  a  covenant  for 
further  assurance  by  «/•  M.,  his 
executors,  administFators,  and  all 
persons  wl^omsoever  claiming,  du- 
ring the  residue  of  the  term,  any 
estate  in  the  premises  under  him 
or  them:  Held,  by  three  Judges 
against  Park  J.,  that  the  covenant 
for  quiet  enjoyment  extended  only 
against  the  acts  of  the  coveaaatois 
and  those  claiming  under  him,  and 
not  against  the  acts  of  all  the  worid. 
Nind  V.  Marshall.  Page  319 

CREDIT. 
See  Payment. 


DEED. 
And  see  Practice,  9. 
A  settlement  made  on  the  marriage  of 
H.  W.  with  A.  D.  (after  giving  the 
husband  and  wife  respectively, 
estates  for  life,  with  a  power  of  ap- 
pointing by  deed  or  will  jointly, 
during  the  coverture,  and  in  de- 
fault of  such  appointment,  sq>a- 
rately,  after  the  death  of  either) 
contained  the  following  limitation 
in  default  of  .such  appointment: 
**  To  the  use  of  all  and  every  the 
child  and  children  of  the  marriage, 
both  sons  and  daughters  equally, 
part  and  share  alike,  if  naore  than 
one  as  tenants  in  common  and  not 
as  joint  tenants,  and  of  the  heirs  of 
the  body  and  bodies  of  all  and 
every  bv^/A  child  and  children  law- 
fully issuing;   and  in  case  there 

shall 


DEED. 


DKVISE. 


shall  be  more  children  Uian  one  of 
the  said  intended  marriage,   and 
any  such   child   or  children  shall 
happen  to  die  under  the  age  of 
twenty-one  years,  without  issue  of 
his  or  their  body  or  bodies  law- 
fully issuing,   then,  so  often  and 
as  to  the  part  or  share,  part  and 
shares  of  all  and  every  such  child 
or  children,  to  the  use  of  the  sur- 
viving  children,   part    and    share 
alike,  if  more  than  one,  as  tenants 
in  common,  and  not  as  joint  te- 
nants, and    to   the  heirs   of   the 
body    of   every    such    child   and 
children,   until   every   such   child 
and  children  should  be  dead ;  and 
in  case  there  should  be  but  one 
child  only  of  the  marriage,  or  one 
only  surviving  child,  then  to  the 
juse  of  such  surviving  child  in  tail, 
and  for  default  of  issue  of  the 
marriage,  and  in  case  there  should 
be  issue,  who  sliould  all  die  with- 
out issue  under  the  age  of  twenty- 
one  years,  then  to  the  heirs  and 
assigns  of  the  survivor  of  H.  W. 
and  A.  D.  in  fee."    The  marriage 
between  H.  W.  and  A.  D.  having 
taken  place,  H.  W.  died  intestate, 
leaving  his  widow  and  two  children, 
Joseph    and    Ann.      The    widow 
made  her  will,  deviaing  the  pro- 
perty  over  only  in  case  of  the 
deaUi  of  both  children  without  is- 
site  before  twenty-one,  and  died^ 
leaving  the  two  children,  Joseph 
send  Anny  who  both  attained  the 
age  of  twenty-one  years.     Ann 
married    T.  WeatherM.     Jose^ 
died  shortly  after,  havmg  made 
hiawiR,  by  which  he  gave  all  his 


real  estates  in  the  county  of  K. 
or  elsewhere  to  his  sister  Ann^  the 
wife  of  T.  fVetUherallf  in  fee: 
Held,  that  Ann^  who  was  already 
tenant  in  tail  of  one  moiety  of  the 
lands  comprised  in  the  marriage 
settlement,  became,  as  the  heir  at 
law  of  J.  fV,  tenant  in  fee  of  the 
other  moiety.  Levin  v.  WeatkeraU, 
Page¥)l 

DEFAMATION, 

The  Defendant  having  written  a  let- 
ter, blaming  the  person  to  whom 
it  was  addressed  for  employing 
the  Plaintiff  to  sue,  added,  «  If 
you  will  be  misled  by  an  attorney, 
who  only  considers  his  own  in- 
terest, you  will  have  to  repent  it. 
You  may  think,  when  you  have 
ordered  your  attorney  to  write  to 
Mr.  B;  he  would  not  do  any  more 
without  your  ftirther  orders;  but 
if  you  once  set  him  about  it,  he 
will  go  to  any  length  without 
further  orders:*'  Held,  in  an  ac- 
tion for  defamation,  that  the  jury 
were  properly  directed  to  consider 
whether  these  expressions  were 
meant  of  Uie  profession  in  general, 
or  of  the  Plaintiff  in  particular ; 
and  that  it  was  not  necessary  to 
leave  it  to  them  to  consider  n^e* 
ther  this  was  a  confidential  com- 
munica^n,  or  a  malicious  attack 
on  the  Plaintiff's  character.  Chd- 
son  v.  Home.  7 

DEVISE. 

I.  A  devise  of  '^  my  freehold  estate, 
consisting  of  thirty  acres  of  land, 
more  or  less,  with  the  dwelling- 
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DIS11CES8. 


EVIDENCE* 


house  and  all  erections  on  the 
said  farm,  situated  at  SuMury 
HarraWf  in  the  county  o£  Middle- 
seXf'*  passes  an  estate  in  fee-simple. 
Harding  v.  Gardner.  Page  72 
2.  Dense  of  certain  freehold  and 
copyhold  lands  and  messuages  at 
H.  W.  and  5.  to  trustees  to  the 
use  of  devisor's  daughter,  J5.  A.  P*y 
for  life,  and,  after  her  decease, 
then  to  the  use  of  the  issue  of  her 
body  lawfully  begotten;  and,  in 
defieiult  of  issue,  or  in  case  none  of 
such  issue  lived  to  attain  the  age 
of  twenty-one  years,  then  (as  to 
the  lands  at  H.)  over  to  devisor's 
brother,  5.,  for  life,  and,  after  his 
decease,  then  to  the  use  of  the  is- 
sue of  his  body ;  and,  in  default  of 
issue,  or  in  case  none  of  such  issue 
lived  to  attain  the  age  of  twenty- 
one  years,  then  to  devisor's  bro- 
ther H*  for  life,  and  after  his 
decease,  then  to  the  issue  of  his 
body  lawfully  begotten;  and,  in 
de&ult  of  issue,  then  to  devisor's 
sister  £•,  her  heirs  and  assigns  for 
ever.  And,  as  to  the  lands  at  W.y 
upon  the  death  of  E.  A.  P.  with- 
out issue,  or,  if  issue,  they  should 
not  live  to  attain  the  age  of  twenty- 
one  years  as  aforesaid,  to  his 
brother  M.,  Ms  heirs  and  assigns ; 
and,  after  the  death  of  E.  A.  P^ 
without  issue  as  aforesaid,  all  the 
messuage  at  5.  to  his  sister  £., 
her  heirs  and  asrigns :  Held,  that 
E,  A.  P.  took  an  estate  for  life  in 
the  premises.  Merest  v.  James.  484 

DISTRESS. 

Sec  Costs,  7.  Replevin,!.  Power. 

Statute  of  Labourers. 


EJECTMENT. 

And  see  Evidence,  2> 

A.  and  B^  tenants  in  common,  hav- 
ing  agreed  to  divide  their  property, 
and  that  Blackacre  should  belong 
to  A.;  the  occupier  oi' Blackacrcy 
who,  after  this  agreement,  had 
paid  his  whole  rent  to  A^  cannot, 
in  an  ejectment  brought  against 
him  by  A.^  object  that  the  parti- 
tion deed  between  A.  'and  B.  is 
not  executed.  Doe. dan.  PridiHi 
V.Mitchell.  PageU 

ERROR. 
A  Plaintiff  in  error  in  the  Exchequer 
chamber  is  not  confined  to  the 
taking  out  one  rule  in  each  term, 
but  may  proceed  as  quickly  as  he 
pleases.    Home  v.  BMind.     514 

BVTOENCE. 

1.  A  receipt  for  a  promissory  note, 
expressing  a  prospective  and  ex- 
ecutory consideration  on  which  the 
money  thereby  secured  is  to  be 
paid,  may  be  given  in  evidence  as 
a  receipt  on  a  receipt  stamp,  and 
does  not  require  an  agreement 
stamp,  as  evidence  of  a  contract. 
Watkins  v.  HctoleU.  1 

2.  Upon  the  trial  of  an  ejectment, 
evidence  was  received,  that  the 
usual  and  accustomed  form  of 
leases  of  the  estate  contained  in 
a  marriage  settlement,  for  lives 
or  years  determinable  on  Uvjes  as 
well  prior  as  subsequent  to  that 
settlement,  was  with  a  conditional 
proviso  of  re-entry,  similar  to  that 

ia 


DEVISE. 


EXECUTION. 
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in  the  indenture  then  before  the 

court:  Held,  by  three  judges  that 

the  evidence  of  the  former  leases 

was  well  received.  Doe  dem.  Jersey 

▼.  Smith.  P^  ^ 

S.  Where  the  DefendanU,  haying  had 

^  notice  to  produce  the  probate  of 
the  will  of  their  testator,  refused 
to  produce  the  same :  Held,  that 
an  instrument  produced  by  the 
officer  of  the  ecclesiastical  court, 
purporting  to  be  the  will  of  the 
Defendant's  testator,  and  indorsed 
by  the  officer,  as  being  the  instru- 
ment whereof  probate  had  been 
granted  to  the  Defendants,  and 
that  they  had  sworn  to  the  value 
of  the  effiscts,  was  admissible  in 
evidence  in  an  action  against  the 
Defendants  for  money  had  and  re- 
ceived by  their  testator  in  his  life- 
time. Gorton  and  Anaihirt  Ex- 
ecuiortt  v.  Dyson.  219 

4.  Where  the  question  was,  whether  a 
bankrupt  had  possession  of  a  stack 
of  bark  as  routed  owner ;  Held, 
that  evidence  of  his  being  reputed 
the  owner  of  it  was  properly  ad- 
mitted, facts  having  been  provedi 
which  amounted  to  a  disposition 
of  the  property  by  him  as  owner. 
Oliver  and  Others^  Assignees^  v, 
Bartlett  269 

5.  In  trespass  agcdnst  magistrates 
for  taking  and  detaining  a  vessel, 
a  conviction  by  Defendante  under 
the  Bum-boat  act,  (no  defect  ap- 
pearing on  the  face  of  the  con- 
viction,) is  conclusive  (evidence 
that  the  vessel  in  question  is  a 
boat  within  the  meaning  of  the 
act,  and  properly  condemned. 
Britfain  v.  Kinnaird.  482 


6.  In  an  action  against  a  magistrate, 
a  conviction  by  him,  if  no  defect 
a|4pear  on  the  face  of  it,  is  conclu- 
sive evidence  of  the  fiu:ts  contained 
in  it.  Britain  v.  Kinnaird.  Page4tS2 

7.  The  commissiohers  under  an  en- 
closure act  having  made  minutes 
of  their  proceedings :  Held,  that 
parol  evidence  of  the  divisions  and 
allotments  was  inadmissible*  the 
minutes  of  the  commissioners  not 
being  produced  or  accounted  for. 
Bendyshe  v.  Pearse.  460 


EXCISE. 
In  an  action  against  a  wine  cooper, 
for  changing  on  the  road  wine  which 
Bhe  had  been  hired  to  carry  from 
one  house  to  another,  the  Court 
will  not  presume  that  the  wine  was 
removed  for  the  purpose  of  sale, 
and  so  consider  the  transaction 
illegal  under  the  excise  laws* 
Toussaint  v.  Darbon^  5 

EXCHEQUER,  COURT  OF 
See  Practicb,  5. 

EXCHEQUER  CHAMBER. 
jSm  Error. 

EXECUTION. 

And   see    Foreign    Attachmsmt. 

Practice,  7.  Srrrifv,  2. 
Where  A.  mortgaged  land  with  a 
wind-mill  on  it,  (built  chiefly  of 
wood,)  the  deed  containing  also  a 
bargain  and  sale  of  the  mfll :  Held, 
that  it  could  not  be  taken  in  execu- 
tion by  a  creditor  of  A.y  though 
il.reroained  in  possession.  Steward 
-  V,  Lombf*  '    P^g^  ^^ 

EX. 
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HNES  AND   RECOVERIES,  Ac. 


EXECUTOR. 

See  Costs,  8. 

EXECUTRIX, 
See  RsPLBviMy  2. 

EXTENT. 
See  SHBftiPF,  2. 


FELONY. 
See  Autrefois  Acquit.     Bank- 
ruptcy, 6.    Forgery, 

FIERI  FACIAS. 
See  Execution.  Shbrifp,  2. 

FINES  AND  RECOVERIES, 
AMENDMENT  OF. 

1.  Where  in  a  fine  the  name  George, 
had  been  inserted  hj  mistake,  in- 
stead of  Jokfif  the  Court  allowed 
the  right  name  to  be  substitutf^, 
an  affidavit  explaining  the  mistake 
having  been  put  in.  Dohson  and 
others,  V.  Dewar.  15 

2.  The  Court  aUowed  the  warranty  of 
a  fine  to  be  amended,  by  altering 
it  from  a  warranty  by  the  husband 
and  wife  and  heirs  of  the  husband, 
against  themselves  and  the  heirs  of 
the  wife,  to  a  warranty  by  the  hus- 
band and  wife  and  the  heirs  of  the 
toi/e,  against  themselves  and  the 
heirs  of  the  wife.  Hannaford  and 
Wife,  Plaintifs.  Pemrce,  Defor- 
ciant. OS 

3.  A.  was  tenant  for  life  of  two 
moieties  of  common  field  land 
cidled  Blackacre,  with  remainders 


to  B,  and  C.  in  common  in  ta9.   A. 
was  also  tenant  in  fee  of  other  com- 
mon field  land  called  Whiteaere. 
The  commissioners  under  an  in- 
closure  act  allotted  to  A,  Greenacre 
in  lieu  of  Blackacre  and  Whiieacre 
conjointly,  without  distinguishing 
the  portion  allotted   in    right   of 
each.     A.  devised  all  his  lands  to 
D.  in  fee,  and  died.    Upon  a  con- 
veyance by  B,  and  C  to  2>.  of  all 
the  land  allotted  to  A.  in  right  of 
Blackacre,  and  a  recovery  suffered 
of  the   entirety   of  certain  acres 
fewer   than    were    comprised    in 
Greenacre,  Burrough  J.  held,  that 
all  the  estate  of  the  tenants  in  tail 
was  comprised  in  that    recoveiy, 
and  the  Court  refused  to  amend  it 
by  the  insertion  of  more  acres.    R» 
Barlow,  Demandant ;  Macdougal, 
Tenant;  W.  Barloto,  Vouchee, 

Page  69. 
k  Where  a  recovery  50  years  old  was 
found,  by  mistsJce,  to  ci»aprise 
only  two  messuages  and  20  acres 
of  land,  instead  of  six  mesauages 
and  300  acres  of  land,  the  blunder 
being  wholly  unexplained  and  un- 
accounted for,  the  Court  refused 
to  permit  an  amendment  by  sub- 
stituting the  larger  quantity.  Col- 
lingvoood,  Demandant ;  JVUfHot, 
Tenant;  Lord  Hoxve,  Vouchee,    83 

nNES  AND  RECOVERIES, 
PRACTICE  OF  PASSING. 
.Where  the  praecipe  in  the  vou- 
chee's warrant  of  attorney  in  a 
recovery    rightly    described    the 
parties  to  the  plea,  but  the  body 
of  the    warrant  of  attorney   ex- 
pressed, 
2 


PORGERY. 

pressed,  that  the  vouchee  apfjt>inted 
his  attorney  to  gain  or  lose  in  a 
plea  of  land  against  the  tenant, 
instead  of  the  demandant,  the 
Court  refused  either  to  amend  the 
warrant  of  attorney,  or  to  suffer 
the  recovery  to  pass,  and  to  con- 
strue the  latter  clause  as  repugnant 
and  inoperative.  MoreU^  De- 
mandant;  Albany  Tenant;  Hai- 
chetty   Vouchee.  Page  92 

2,  The  Court  will  not  entertain 
motions  on  the  suhject  of  finfeiand 
recoveries  the  last  day  of  term* 
Breach,  Demandant ;  Hexoitty 
Tenants  Biierly,  Vouchee.      468 

3,  The  Court  refused  to  pass  a  fine 
where  the  affidavit,  taken  before 
a  commissioner  abroad,  was  written 
on  paper.  C.  Morgan  and  E. 
Morgan^  Conusees.  472 

FOREIGN  ATTACHMENT. 
Money  obtained  of  garnishee^  under 
a  foreign  attachment,  is  not  (un- 
less execution  be  executed,)  a 
compulsory  payment,  so  as  to  ef- 
fect a  discharge  of  a  debt  due 
irom  gamukee  to  the  Defendant- 
in-the-Lord-Mayor's^Court.  Wet- 
ter V.  Rucker.  491 

FORGERY. 

The  48  G.  S.  c.  75.  enacts,  that  bo- 
dies thrown  ashore  by  the  sea  shall 
be  buried  by  the  parish-officer, 
and  that,  after  such  burial,  a  ma- 
gistrate shall  give  the  officers  a 
certificate  and  order  on  the  trea- 
surer of  the  county,  to  pay  them 
the  reasonable  and  necessary  ex- 
pences  of  the  funeral,  whithr  th? 


INCLOSURE. 


6i<) 


treasurer  is,  by  the  act,  ordered 
to  pay.  Tile  prisoner  framed  an 
order,  purporting  to  be  the  order 
of  a  magisUate  on  the  treasurer 
of  a  county,  to  reimburse  one 
Cose,  the  expences  of  burying  a 
dead  body  cast  on  shore :  Held  (by 
seven  Judges  against  five,)  that 
this  was  a  forgery,  though  there 
was  no  such  magistrate  as  the  in^ 
dividual  mentioned  in  the  order, 
and^though  the  order  did  not  state 
Cose  to  be  a  parish-officer,  or  that 
the  expences  incurred  were  rea- 
sonable and  necessary.  The  King 
V.  Froud.  Page  SOO 


GARNISHEE. 
See  Foreign  Attachment. 

GUARANTEE. 
See  Promissory  Note.  Variance,  3. 


HUNDRED. 
In  order  to  bring  an  action  against 
the  hundred,  on  the  stat.  9  G.  1. 
c.  22.  the  notice  required  by  the 
statute,  must  be  given  to  some  of 
the  inhabitants  of  the  hundred, 
before  tlie  Plaintiff's  examination 
on  oath  is  delivered  to  the  ma- 
gistrate.    Fodder  v.  Loninborough. 

64 

HUSBANDRY. 
See  Landlord  and  Tenant,  2. 


INCLOSURE. 
See  EviDSNCJE,  7.. 


INDICT- 


em 


INSURANCE, 


LAND-TAX. 


INDICTMENT. 
See  Autrefois   Acquit.      Bank- 
ruptcy, 6.     FOROERY* 

INJUNCTION. 
See  Practice,  5. 

INSOLVENTS  CERTinCATE. 
See  Pleading,  1,  5. 

INSURANCE. 

L  Where  a  vessel  being  under  the 
conduct  of  a  pilot,  In  going  up  a 
harbour,  took  the  ground  in  the 
ordinary  course  of  navigation,  and 
afterwards  being  moored  at  a  quay, 
on  the  ebb  of  the  tide  took  the 
ground,  fell  over  on  her  side,  and 
was  injured,  and  her  cargo  da- 
maged: Held,  that  this  was  not  a 
stranding,  for  which  the  insurer 
was  liable.  Heame  v.  Edmunds* 
Page  388 

2.  Policy  of  insurance  on  ship  '<  at 
and  from  Z.,  to  her  port  or  ports, 
place  or  places  of  discharge,  and 
loading  in  Africa  and  African 
Islands,  and  during  her  stay  there, 
and  at  and  from  thence  back  to 
Ir.,  or  her  final  port  or  place  of 
discharge  in  the  United  Kingdom, 
with  liberty  in  that  voyage  to  pro- 
ceed and  sail  to,  and  touch  and 

*  stay  at  any  ports  or  places  what- 
soever and  wheresoever,  as  above, 
to  sell,  barter,  and  exchange 
goods,  and  load,  unload,  and  re-load 
goods,  at  any*  or  all  of  the  ports 
and  places  she  may  call  at,  or 
proceed  to.'*  The  insured,  sub- 
sequently to  the  execution  of  the 
policy,  inserted  after  the  words, 
4 


"  during  her  staiff*  the  words, 
"and  trade.'*  Some  of  the  under- 
writers  assented  to  the  alteration 
by  subscribing  their  initials  ;  others 
refused  their  assent.  In  an  action 
against  one  who  refused:  Held, 
.that  the  alteration  was  imma- 
terial, and  did  not  avoid  the  policy. 
Sanderson  v.  Symonds.    Page  426 

,       INTERLINEATION. 
See  Insurakce,  2. 


JUDGMENT- 
See  Practice,  7,  11. 

JUSTICE  OF  PEACE. 
See  EviDENca,    5,  6.      Hundred. 
Libel.    Replevin,  1.    Statute 
OF  Labourers. 


LAMBS. 
See  Tithes,  2. 


LAND-TAX. 

See  Landlord  and  Tenant,  1. 

Pleading,  2. 

LANDLORD  AND  TENANT. 

1.  If  the  land-tax  and  paving-rates 
are  not  deducted,  (as  they  ought 
to  be)  from  the  rent  of  the  current 

,  year,  they  cannot  be  deducted,  or 
the  amount  of  them  be  recovered 
back,  from  the  landlord  in  any 
subsequent  year.  Andrew  v.  Han* 
cock,  S7 

2.  An  usage  for  the  landlord  to  pay 

adum 


UBEU 


NOTICE. 
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a  sum  in  campensation'  to  the  oS^ 
going  tenant,  for  labour  and  ex- 
pence  bestowed  by  him  in  tilling, 
falfowing,  and  ndtouring  arable 
and  meadow  li9ind,  according  to 
the  course  of  good  husbandry,  the 
advantage  of  which  labour  and  ex- 
pence  the  tenant  could  not  other- 
wise reap,  is  a  reasonable  usag^ 
And  such  practice,  being  a  mere 
'  usage  of  the  neighbourhood,  is  not 
to  be  considered  as  a  custom,  strict- 
ly speaking,  and  need  not  be  imme- 
morial. Dalb^  V,  Hirst.  Page  224 

LEASE. 
See  CovEKAKT,  1,  2,    PoWer.    Va-^ 

RIANOE,  2. 

LEGACY  DUTY. 

See  Annuity. 

LIBEL. 
And  see  Defamation.    Venue. 

A  justice  of  peace  has  authority  to 
issue  his  warrant  for  the  arrest  of 
a  party  charged  with  having  pub- 

.  lished  a  libel ;  and,  upon  the  ne- 
glect of  the  party  so  arrested  to 
find  sureties,  may  commit  him  to 
prison,  there  to  remain  till  he  be  j 
delivered  by  due  coufse  of  law. 
Butt  V.  Conant.  548 


MAGISTRATE. 
See  Justice  of  Peace. 

MARRIAGE-SETTLEMENT. 
See  Deed.    Power. 

MANDAMUS. 
See  Witness,  2. 

MEMORANDA,  471. 
Vol.  L 


MODUS. 

&se  Tithes,  1. 

MONEY  HAD  AND  RECEIVED. 

Ar^  see  Annuity.     Evidence,  3. 
Sheriff,  2. 

I.  If  the  putative  father  of  a  bastard, 
pay,  before  its  birth,  a  fixed  sum 
to  the  parish-oiBcers  to  discharge 
him  of  all  future  responsibility  for 
the  maintenance  of  the  child,  after 
the  birth  and  death  of  the  child  he 
may  recover  back  such  part  of  the, 
money  as  remains  unexpended,  as 
had  and  received  to  his  use*  H^at- 
kins  V.  Hewlett.  Page  1 

2.  Where,  the  Defendants  presented 
for  payment  a  post-dated  check, 
knowing  it  to  be  post-dated,  and 
that  the  maker  of  it  was  insolvent, 
and  the  plaintifis,  in  ignorance  of 
these  circumstances,  paid  the  olieck 
for  the  honour  of  the  maker,  ex^ 
pecting  funds  from  him  in  a  short 
time,  though  they  had  none  at  the 
moment,  a  verdict  having  been 
taken  for  the  Defendants,  with 
leave  foir  «the  Plaintifi  to  move  for 
a  new  trial ;  the  Court  granted  a 
new  trial,  Martin  and  Others  v. 
Morgan  and  Another.  289 

MORTGAGE. 
See  Covenant,  1.  Execution. 

MURDER. 
See  Autrefois  Acquit. 


NOTICE. 

See  HuKPRED.     Practice,  11,  IS. 

Tithes,  1. 

T 
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POLICY. 


PARISH-OFHCERS. 
See  Money  had  and  received,  L 

PARLIAMENT. 
A  clothier  who  contracts  with  the 
colonel  of  a  regiment  to  furnish 
the  regiment  with  army  clothing, 
is  not  thereby  incapacitated  by 
Stat.  22  G.  3.  c.  45.  from  being  elec- 
ted as  a  member  to  serve  in  parlia- 
ment. Thompson  v.  Pearce.  Page  25 

PARTITION-DEED. 

See  Ejectment. 

PARTNERSHIP. 
See  Bankruptcy,  L 

PARTNERSHIP-DEED. 
See  Practice,  9,  10. 

PAVING-RATES. 

See    Landlord    and    Tenant,    L 

Pleading,  2. 

PAYMENT. 

And  see  Foreign  AttaIciiment. 
Vendor  and  Vendee. 

Semhle,  that  entering  a  sum  to  the 
credit  of  a  party  in  a  merchant's 
books  is  not  payment,  unless  under 
an  express  assent,  that  such  entry 
shall  stand  for  payment.  Wetter 
V.  Rucker.  491 

PAYMENT    OF    MONEY    INTO 
.    COURT. 

See  Costs,  1. 

PAYMENT  OF  RENT. 
See  Covenant,  1. 

PERILS  OF  THE  SEA. 
See  Bill  op  Lading. 
i8 


PLEADING. 

And  see  Autrefois  Acquit.    Sta« 

tuts  of  Labourers. 

1.  A  certificate  obtained  in  Nenn 
Jbundlandy  under  the  49  G.S.  c.  27. 

s.  8.,  does  not  entitle  the  Defendant 
to  be  discharged  on  entering  a 
common  appearance,  but  must  be 
pleaded  in  bar.  PkUpoits  and  Wife 
V.  Reed.  Page  IS 

2.  An  allegation  of  payment  of  land- 
tax  and  paving-rates  due  for  any 
period  preceding  the  current  year, 
is  no  plea  in  bar  to  an  avowry  for 
rent  arrear.     Andreto  v.  Hancock. 

37 

3.  The  declaration  averred  that  the 
Plaintiff  had  sowed  divers,  to  wit, 
20  acres  of  land,  with  wheat  and 
clover :  Held,  tliat  this  was  in  sub- 
stance an  averment  that  the  land 
was  arable.    Daldy  v.  Hirst.    224> 

4.  The  declaration  averred  the  ma- 
nuring of  10  acres  6f  meadow  land : 
Held,  that  this  was  in  substance  an 
averment  that  part  of  the  land  was 
meadow  land.    Ibid. 

5.  An  insolvent's  certificate,  obtained 
in  Newfoundland  under  49  G.  3. 
c.  27*  s.  8.,  may  be  pleaded  in  bar 
to  an  action  in  England^  for  a  debt 
contracted  in  England  prior  to  the 
insolvency.  Philpotts  and  Wife  v. 
Reed.  294 

6.  In  covenant  by  assignee  of  lessor 
against  lessee  for  rent  arrear,  aa 
allegation  that  the  lessor  was  pos- 
sessed for  the  remainder  of  a  tenn 
of  22  years  commencing  on  &c.  is 
material  and  traversable.  Cartdck 
V.  Blagrave.  531 

PbUCY. 
See  Insurance. 


POWER. 
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POOR-RATE. 
See  Costs,  7. 

POSTEA. 

See  Practice,  7,  8. 

POWER. 

Devisee  for  life,  with  a  power  en- 
abling her,  in  consideration  of  mar- 
riage, to  revoke  the  uses  limited  to 
her,  and  to  appoint  to  such  uses 
and  with  such  powers  and  provisoes 
and  in  such  manner  as  was  by  her 
afterwards  done,  by  a  deed  of  set- 
tlement in  consideration  of  mar- 
riage revoked  the  uses  and  ap- 
pointed the  lands,  to  hold  to  the 
use,  after  the  marriage,  of  her  hus- 
band for  life  sans  waste,  and  afler 
his  decease  to  the  use  of  herself  for 
life  sans  waste,  with  remainder  to 
divers  other  uses  for  the  benefit  of 
the  issue  of  that  marriage,  and  also 
of  the  issue  of  the  appointor ;  re- 
mainder as  she  should  by  will  ap- 
point, with  remainder  to  the  use  of 
herself  in  fee.  The  settlement 
contained  a  power  for  the  husband 
and  wife,  from  time  to  time,  when 
in  possession  of  the  premises  so 
limited  to  them  for  their  lives,  by 
indenture  to  demise  such  premises 
as  then  were  leased  for  lives  or  for 
years  determinable  on  lives  to  any 
persons  in  possession  or  reversion, 
for  one,  two,  or  Uiree  lives,  so  as 
there  were  not  thereon  any  greater 

'  estate  or  interest  subsisting  at  any 
one  time,  than  what  would  be,  de- 
terminable on  the  dropping  of  three 
lives;  and  so  as  tliere  were  re- 
served the  ancient  and  accustomed 
yearly  rents,  duticb,  and  services, 


or  more,  or  as  great  or  beneficial 
rents,  duties,  and  services,  or  more, 
or  a  just  proportion  of  such  ancient 
or  the  dien  reserved  rents,  Stc. 
(except  heriots  which  might  be 
varied  at  will) ;  and  so  as  th^e  were 
contained  in  every  such  lease  a 
power  of  re-entry  for  non-payment 
of  the  rent  thereby  to  be  reserved. 
And,  also,  by  indenture  to  demise 
any  of  the  premises  for  any  term 
absolute,  not  exceeding  21  years 
in  possession  and  not  in  reversion, 
so  as  there  were  reserved  so  much> 
or  as  great  and  beneficial  yearly 
and  other  rent  and  rents  and  other 
services  proportionably,  83  then 
were  therefore  paid  and  yielded,  or . 
the  best  and  most  improved  yearly 
rent  and  rents  that  could  be  rea- 
sonably had  or  obtained  for  the 
same,  without  taking  any  fine ;  and 
so  as  in  every  such  le^e  there  were 
contained  a  clause  of  re-entry  in 
case  the  rents  reserved  were  un- 
paid by  the  space  of  28  days.  And, 
also,  by  indenture  to  demise  any  of 
the  premises  wherein  or  whereupon 
any  mine  or  mines  should  be  open, 
or  any  person  should  be  willing  to 
open  any  mine  for  xmy  term  not 
exceeding  31  years  in  possession, 
so  as  upon  every  such  lease  there 
were  reserved  such  share  of  the 
produce,  or  such  yearly  rent  as 
could  reasonably  be  obtained  with- 
out taking  any  fine,  and  sq  as  the 
lessees  were  not  by  any  express 
clause  freed  from  impeachment  of 
waste,  other  than  in  the  necessary 
and  reasonable  working  thereof, 
and  so  as  there  were  inserted  such 
proper  and  usual  covenants  for  the 
ciFectual  winning  and  workin^r  the 
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mmeSf  and  srodting  the  ore,  and 
doing  other  acts,  aa  were  usually 
inserted  in  leases  of  the  like  nature. 
The  lands  in  the  declaration  men- 
tion^ h|id  been  and  were  leased, 
and  were  under  and  subject  to  a 
lease,  for  a  term  of  years  detemun- 
able  on  lives.  The  husband,  after 
the  nuuriage,  by  indenture,  in  con- 
sideration of  the  former  lease,  and 
of  1057.,  and  of  the  yearly  rents, 
duties,  payments,  services,  articles, 
covenants,  provisoes,  and  agree- 
ments thereinafter  specified  add 
reserved  on  the  part  of  the  lessees, 
demised  the  lands  in  question  for 
99  years,  if  three  or  either  of  them 
should  so  long  live,  paying  the 
yearly  rent  of  21.  by  equal  portions 
at  Michaelmas  and  Ladt^  Da^y  with 
a  couple  of  fat  capons,  or  Is.  6d.  in 
lieu  thereof  at  the  election  of  the 
lessor,  and  also  an  heriot  of  the 
best  beast,  or  408.  in  lieu  thereof, 
upon  the  death  of  every  tenant 
dying  in  possession,  and  the  like 
upon  every  assignment,  sale,  for- 
feiture, or  alienation ;  and  also  the 
lessees  yielding  and  doing  constant 
suit  of  mill,  paying  such  toll  and 
multure  as  others  grinding  tlieir 
com  there  should  pay.  The  lease 
contained  a  covenant  by  the  lessees 
to  pay  the  yearly  rent  of  2/.  and 
the  duties,  heriots,  suits,  services, 
and  other  reservations,  at  the  time 
and  in  the  manner  limited  and  ap- 
pointed for  payment  and  pefform< 
ance  of  the  same,  or  else  the  several 
sums  reserved  in  lieu  thereof;  with 
a  proviso,  that  if  at  any  time  the 
rent  of  2/.,  and  every  or  any  of  the 
duties,  services,  reservations,  and 


payment9  thereby  resefved,  or  any 
part^  should  be  unpaid  or  undone 
by  15  days  next  over  or  after  any 
of  the  times  whereat  or  whereupon 
the  same  ought  to  be  paid,  done, 
or  performed,  and  no  sufficient  dis- 
tress or  distresses  could  or  might 
be  taken  upon  the  premises,  or  if 
the  lessees  should  leave  the  pre- 
mises in  decay,  six  months  after 
view  had  and  notice  given,  or  should 
conunit  any  wilful  waste,  or  grind 
their  com  at  any  other  mill,  (the 
lessor's  mill  being  in  repair),  or  if 
the  lessees  should  assign  without 
licence,  or  if  any  default  should  be 
by  the  lessees  made  in  the  payment 
or  performance  of  all  or  any  of  the 
reservations,  covenants,  and  agree- 
ments thereinbefore  on  their  parts 
contained,  then  the  lessor,  and  the 
person  to  whom  the  freehold  of 
the  premises  should  belong,  might 
re-enter:  Held,  by  four  judges 
against  three,  that  the  clause  of 
re-entry  in  the  lease  did  not  pur- 
sue the  form  required  by  the  leas- 
ing power.  Doe  detn.  Jersey  v. ' 
Smith.  Page  97 

PRACTICE. 
And  see  Attorney.     Costs.   Fines 
AND  Recoveries.  Error.  Trial 
AT  Bar.    Venue. 

1.  If  a  capias  ad  respondendum  be 
directed  to  the  chamberlain  of  the 
county  palatine  of  Chester^  com- 
manding him  to  take  the  Defend- 
ant, it  is  irregular,  and  the  De^ 
iendant  may  take  advantage  of 
such  irregularity.  Bracebridge  y. 
Johnson.  12 

2.  This  Court  will  not  interfere  to 

take 
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take  a  par^  out  of  the  crinunal 
custody  of  the  Court  of  King's 
Bench,  in  order  to  surrender  him 
in  discharge  of  his  bail.  Currie 
V.  Kinnear.  Page  23 

3.  The  Defendant,  having  been 
served  with  common  process,  col- 
lared and  violently  shook  the  of- 
ficer, and  ordered  him  to  quit  his 
presence :  Held,  that,  without  dis- 
closing more  of  the  circumstances, 
this  did  not, necessarily  amount  to 
a  contempt  of  the  Court  and  ob- 
struction of  its  process,  for  which 
they  would  grant  an  attach]!hent. 
Adams  v.  Hughes.  24 

4.  After  bail  put  in  and  justified, 
and  a  subsequent  demand  of  plea, 
and  time  allowed  for  pleading,  it 
is  too  late  to  move  to  enter  an 
exoneretur  on  the  bail-piece,  on 
the  ground,  that  the  Plaintiff  has 
not  declared  on  the  cause  of  ac- 
tion, which  he  swore  to  in  his  affi- 
davit to  hold  the  Defendant  to 
bail.     Knight  v.  Dorsy.  48 

5.  The  Court  of  C.  B.  entertained  an 
argument,  notwithstanding  there 
had  been  an  injunction  in  the 
Court  oif  Exchequer  against  fur- 
ther proceedings  in  the  Court  of 
C.  J5.  Gorton  and  Another^  Ex* 
ecutbrsy  v.  Dyson.  219 

6.  Where  the  Defendant  was  arrested 
again  after  a  non^prosy  the  Court 
flowed  the  bail-bond  in  the  se- 
cond action  to  be  cancelled,  the 
PlaindfF  not  shewing  that  the  se- 
cond arrest  was  not  vexatious. 
Archer  v.  Champneys.  289 
And  see  WUliams  v.  Thacker.  514 

7.  ^Vhere  a  Plaintiff,  after  being  told 


it  was  not  usual  to  obtain  the 
posted^  fOT  to  tax  costs,  till  the 
evening  of  the  4th  day  of  term^ 
obtained  •the  jEKwfed  bef<Nre  f^ur 
o'clock  on  that  day,  under  a  pro^ 
misenot  to  tax  costs,  and  on  pre* 
tence  of  wishing  to  effect  the 
stamping;  but,  instead  of  doing 
that,  signed  judgment,  and  issued 
execution;  die  Court  set  aside  the 
judgment  and  execution,  allowing 
the  Defendant  all  his  costs  oeca*" 
sioned  by  such  proceeding.  Bhn- 
chenay  v.  Van-den-Bergh.  Page  298 

8.  The  Court  notified  that  for  the 
future,  the  ^o^ed  shall  not  be  de- 
livered till  the  morning  of  the 
fifUi  day  of  the  term.  lUd. 

9.  Where  Plaintiff  made  affidavit^  that 
he  sued  Defendant  to  recover 
damages  for  a  breach  of  agreement 
in  not  entering  into  partnership, 
pursuant  to  a  partnership  deed 
drawn  up  and  signed  by  Plaintiff, 
but  remaining  in  the  custody  of 
the  Defendant,  or  his  attorney; 
and  that  the  Plaintiff  possessed 
neither  copy  nor  counterpart  of  the 
deed;  the  Court  granted  a  rule 
enabling  the  Plaintiff  to  inspect  the 
deed  and  take  a  copy,  though  the 
Defendant  swore  he  had  not  ex- 
ecuted the  deed.  Morrow  v. 
Saunders.  318 

10.  On  a  motion  for  leave  to  inspect 
a  partnership-deed,  the  affidavit 
should  state  that  the  party  moving 
has  neither  copy  nor  counterpart. 

Ibid. 

11.  The  Court  permitted  the  De- 
fendant to  set  aside,  for  irregularity, 
a  judgment  on  a  scire  Jacias,  where 
the  writ,  being  issued  more  than 

ten 
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ten  years  after  the  original  judg- 
ment, was  drawn  up  out  of 
term,  and  issued  on  a  Serjeant's 
signature,  instead  of  being  issued 
upon  motion  in  Court,  and  where 
the  Defendant  had  no  personal  no- 
tice of  the  proceeding.  Lotioe  v. 
Robins.  Page  S81 

1  On  a  motion  to  enter  up  judg- 
ment on  an  old  warrant  of  attor- 
ney, the  affidavit  must  state  the 
Defendant  to  be  alive  on  a  day 
within  the  term  on  which  such  mo- 
tion is  made.     Regula  Generalts. 

385 
13  Every  notice  for  justifying  bail 
in  person  shall  be  served  before 
eleven  o'clock  in  the  forenoon  of 
the  day  on  which  such  notice 
ought  to  be  served ;  except  where 
an  order  of  the  Court,  for  further 
time,  shall  have  been  obtained,  in 
which  case  it  shall  be  sufficient 
to  serve  the  notice  before  three 
o'clock  in  the  afternoon  of  the  day 
on  which  such  order  shall  be 
granted ;  and  in  all  the  cases  afoK- 
said,  the  affidavit  of  service  shall 
specify  the  time  of  day  at  which 
such  notice  shall  have  been  served. 
Regula  Generalise  469 

14.  The  Court  refused  on  motiony  to 
assimilate  the  practice  of  the  Court 
of  C.  B.  to  that  of  the  Court  of 
K.  B,  in  proceedings  against  bail. 
HaoicUv.  Wyke.  490 

15.  The  Defendants,  liaving  signed 
a  regular  bail-bond,  were  held  to 
have  waived  the  irregularity  of  the 
omission  of  their  Christian  names 
in  a  capias  ad  respondendum  di- 
recting the  sheriff  to  take  Messrs. 
L.  and  B.    Kingston  v.  Llevoellt/n. 
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QUARTER  SESSIONS, 

PRINCIPAL  AND  AGENT. 
5ec  Variance,  4. 

PROBATE. 

See  Evidence,  3. 

PROCESS  (OBSTRUCTION  OF.) 
See  Practice,  3. 

PROMISSORY  NOTE. 
A.9  a  trader,  in  embarrassed  circum- 
stances, being  indebted  to  Plaintiff 
for  money  lent,  and  goods.  Plain- 
tiff promised,  to  induce  AJs  cre- 
ditors to  agree  to  a  composition  on 
conditi9n  of  AJs  giving  the  Plaintiff 
a  promissory  note  for  tlie  money 
lent,  signed  by  A,  and  another  as 
security  ;  the  note  was  given  by 
A.  and  signed  by  Defendant,  a» 
security ;  the  Plaintiff  and  A, 
agreed  to  keep  the  matter  a  secret 
from  A.'s  creditors,  and  the  Plain- 
tiff endeavoured,  but  in  vain,  to 
acccomplish  a  composition  with 
them :  Held,  that  the  transaction 
was  fraudulent  and  void,  and  that 
Plaintiff  could  not  recover  on  the 
note  against  the  Defendant.  Wdls 
v.  Girling,  Page  447. 

PROMOTIONS,  387. 
And  see  Memoranda. 


QUARTER  SESSIONS. 
Certain  referees  were  ordered  by  Act 
of  Parliament  to  ascertain  the 
amount  of  a  yearly  corn-rent,  and 
the  Court  of  Quarter  Sessions  was 
ordered  to  declare  the  amount. 
The  referees  .having  made  tlieir 
report  to  the  Court  of  Quarter 
Session^ 


HEPLEVIN. 

Sessions,  the  Court  ordered  it  to 
be  filed :  Held,  tliat  this  was  no 
declaration  by  the  Court  of  Quarter 
Sessions  of  the  amount  of  the  com* 
rent.     Bendyshe  v.  Pearse. 

Page  ^60 


HECEIPT. 

See  Evidence,  1. 

RE-ENTRY. 
See  Power. 

REFEREES. 
See  Quarter  Sessions. 

REGULiE  GENERALES. 
See  Practice,  12,  18. 

RENT  ARREAR. 
See  Pleading,  2.    Replevin,  2. 

REPLEVIN. 

And  see  Costs,  6,  7.  Pleading,  2. 
Statute  ov  Labourers. 

1.  Where  a  Magistrate  has  competent 
jurisdiction,  and  adjudges,  and  on 
refusal  to  pay  issues  a  warrant  of 
distress  and  sale,  the  goods  taken 
under  it  are  not  replevisable.  Dio- 
turn  per  Richardson  J.  Wilson  v. 
JVeUer.  57 

^.  Where  the  bailiff  of  an  executrix 
made  cognizance  in  replevin  for 
arrears  of  rent  incurred  ia  the  life 
time  of  the  Testator,  and  a  verdict 
was  found  for  the  Defendant,  the 
<!^ourt  would  not  permit  the  Plaintiff 
to  enter  up  judgment  non  obstante 
veredictOy  on  the  ground,  that  the 
record  did  not  shew  the  executrix 
to  he  entitled  to  distrain  under 
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82.  H.  8.  c  S7.  s.  1.     Martin  v. 

Burton.                           Page  279 

REPUTED  OWNER. 

See  Evidence,  4. 

RETURN. 
See  Sheriff,  1. 


SCIRE  FACIAS. 
See  Practice,  11. 

SHERIFF. 

1.  Where  the  sheriff  returned  to  fl 
wtit  of  summons  on  a  writ  of  right, 
that  he  had  summoned  four  knights, 
which  was  according  to  fact,  but 
the  officer  of  the  court,  in  expect- 
ation that  the  knights  were  about 
to  be  sworn,  had,  before  the  return, 
written  on  the  lower  part  of  the 
same  instrument  that  they  were 
duly  sworn,  which  was  not  true ; 
in  an  action  on  the  case  against  the 
sheriff  for  a  false  return,  and  for 
negligence,  in  not  causing  the 
knights  to  be  sworn:  Held,  that 
die  indorsement  by  the  officer  was 
no  part  of  the  return ;  that  the 
sheriff  was  not  answerable  for  the 
contents  of  such  indorsement,  and 
that  the  return  was  not  false.  Also, 
that  the  sheriff,  being  only  com- 
manded by  the  writ  to  summon  the 
knights,  was  not  guilty  of  negli- 
gence in  omitting  to  have  them 
sworn.     Windle  v.  Ricardo.        17 

2.  Where  goods  had  been  seized 
under  a  Jterijaciasy  part  of  them 
sold  on  Saturday,  and  the  re- 
mainder on  Monday;  an  extent 
tested  on  the  Monday,   was  put 

into 
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into  the  sheriff's  hand  at  six 
o'clock,  after  the  goods  iiad  been 
delivered  to  the  purchasers,  and 
the  monej  received  by  the  sheriff: 
Held,  that  the  execution  was 
executed,  and  that  the  party  who 
issued  the^fierijacias  inight  recover 
of .  the  sheriff  in  an  action  for 
money  had  and  received,  the 
money  levied  under  the  sale. 
Swain  v.  Morland.  Page  S70 


SHIPS. 
See  Bill  or  Lading. 


Insurance. 


SHIP-OWNER. 
See  Bill  of  Lading. 

STAMP. 
See  Evidence,  L 

STATUTE  OF  LABOURERS. 

1.  Where .  the  statute  of  labourers 
gives  a  magistrate  jurisdiction  to 
examine  upon  oath  any  .servant, 
&c.  and  to  make  order  for  payment 
of  wages  to  such  servant,  and  a  ma- 

.  gistrate,  in  his  adjudication  on  this 
act,  avers  a  complaint  made  on 
oath,  and  an  examination  on  oath, 
it  is  not  competent  in  replevin,  for 
taking  the  Plaintiff's  goods,  for  the 
Plaintiff  to  plead  in  bar  of  a  cog* 
nitance,  made  under  a  warrant  of 
distress  and  sale  founded  on  that 
adjudication,  that  the  servant  did 
not  duly  make  oath  before  the 
magistrate  that  the  3um  clahned 
was  justly  due  to  him  for  wages. 
fVUsan  V.  Weller.  SI 

2.  Nor  can  he  plead  that  the  sum 
claimed  was  not  due.    Bnd. 

STRANDING. 
Sff^  Insurance,  1. 
17 


TRIAL  AT  BAR. 

TENANTS  IN  COMMON. 
See  Ejectment. 

TIME, 
See  Witness,  1. 

TITHES. 
I.  Where  an  occupier  of  land,  who 
had  been  under   composition  for 
tithes,  refused  to  pay  the  compo- 
sition, or  set  out  tithes  in  kind, 
alleging  that  he  was  exempted  by 
a  modus :  Held,  that  in  an  action  on 
2  &  3  Edw.  6.  for  the  treble  value 
of  the  tithes,  it  was  not  necessary 
to  prove  a  notice  to  determine  the 
composition;    t^e  occupier's  dis- 
claimer of  the  rectors  title  to  tithe 
in  kind  rendering  notice  unneces- 
sary.   Bower  v.  Major.       Page  4 
2.  The  rector's  right  to  the  tithe  of 
lambs  vests  at  the  time  when  they 
are  yeaned,    although   the    tithe 
cannot  be  set  out  until  they  are 
fit  to  be  weaned.      Welch  v.  Up- 
piU.  '  84. 

TRADE. 
See  Insurance,  2. 


TRADER. 
See  Bankruptcy,  1,  3,  4-. 

TRESPASS. 
See   Bankruptcy,    5.     Costs,  5. 

EviPSNCE,  5. 

TRIAL  AT  BAR- 
In  a  cause  conc^ning  rights  of  chaoe, 
involving  documentary  evidence 
of  great  length  and  antiquity,  to^ 
gether  with  much  oral  testimony, 
the  Court  would  not  grant  a  trial 

at 
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at  bur,  a  new  trial  having  recently 
been  refused  in  K.  B.,  where  an- 
other Defendant,  who  had  con- 
tested the  same  rights,  had  obtained 
a  verdict.  Lard  Rivers  v.  Pratt 
and  Another,  Page  965 

TRUSTEE. 

See  Annuity. 


USAGE. 
See  Landlord  and  Tenant,  2. 

USE  AND  OCCUPATION. 
See  Baron  and  Fbme. 

USURY. 
On  the  llthof  Mfl^,  1816,  A.hor^ 
rows  of  B.  eoi.  On  the  9th  June, 
1817,  A.  and  C.  give  J5.,  for  that 
loan,  a  note  of  hand  for  87/.  Si., 
payable  by  four  instahnents,  viz. 
on  the  99th  of  SeptenUfer  and  9Sth 
of  December,  1817,  and  the  95th 
of  March  and  9/^h  of  June,  1818, 
with  an  agreement  that  the  whole 
87/.  Ss.  should  be  payable  on  de- 
fault of  any  one  instalment :  Held, 
that  the  agreement  was  not  usuri- 
ous.    WeUs  V.  Girling,  447 


VARIANCE. 
1.  In  the  recital  of  a  bond  the  dif- 
ferences were  said  to  exist  *<  be- 
tween the  above  bounden  A,,  B., 
and  C,  and  the  above-named  2>., 
E.,  and  F."  The  declaration,  in 
setting  out  the  bond,  laid  the  dif- 
ferences to  exist  between  A.,  B., 
C,  D.,  £.,  and  F.:  Held,  that 
Vol.  I. 


this  was  no  variance.     Winter  v. 
White.  Page  850 

9.  Where  a  lease  was  stated  in  the 
declaration  to  be  made  by  the 
Plaintiff  on  the  one  part,  and  7*.  B. 
on  the  other,  but  turned  out,  on 
evidence,  to  have  been  made  by 
the  Plaintiff  and  his  wife  on  the 
one  part,  and  T.  R.  on  the  other : 
Held,  by  three  judges,  (Dallas, 
C.  J.  absente)  that  this  was  no 
variance.  Arnold  v.  Revoult.  443 
S.  One  count  of  the  declaration 
stated  the  ccHudderation  of  a  gua- 
rantee for  60001.  to  be  a  certain 
credit  to  be  given  by  C  ahd  Co.  to 
V.  and  Co.  in  a  manner  then  and 
there  agreed  upon  between  the 
parties.  The  evidence  to  support 
this  allegation  consisted  of  letters 
to  the  following  effect. 

**  My  son  informed  me  he  was 
about  to  enter  into  some  arrange- 
ments of  a  pecuniary  nature  for 
the  house  of  V.  and  Co.  in  which 
he  is  a  partner,  and  that  it  would 
be  advantageous  to  have  such  ar- 
rangements, or  part  of  them,  car- 
ried into  effect  by  drafts  by  me  on 
you,  payable  to  him  or  his  order ; 
and  that  he  was  persuaded  I  would 
guarantee  you  ultimate  security : 
I  therefore  |^ve  you  such  guaittn- 
tee  to  the  amount  of  50002." 

"  I  find  that  the  house  of  V. 
and  Co.  has  deemed  it  expedient 
to  establish  a  credit  with  some 
house  in  London,  upon  such  terms 
as  may  be  agreed  upon  by  the 
parties ;  and  that  my  son  has  writ- 
ten to  you  to  fix  that  credit  with 
you,  not  doubting  that  1  would 
guarantee  your  ultimate  security. 
U  My 
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My  regard  for  my  son  induces  me 
to  give  the  guarantee  in  question." 
"  I  gave  you  a  letter  of  ultimate 
guarantee  to  the  amount  of  5000?. 
for  such  arrangemento  of  a  pecu- 
niary nature,  as  my  son  might 
enter  into  with  you,  or  for  such 
part  of  them  as  might  be  carried 
into  effect  by  drafts  by  me  on  you 
pajrable  to  him  or  order ;  and  as  I 
am  since  informed,  that  such  ar- 
rangements have  been,  or  are  about 
to  be,  extended  to  the  amount  of 
8000?.,  I  give  you  my  ultimate 
guarantee  for  the  additional  sum 
ofSOOtf." 

"  My  guarantee  for  5000?. ;  my 
guaranteeing  temporary  aid  on  an 
emergency ;  my  guarantee  in  the 
same  year  for  3000?^  which  last  in 
ito  plain  sense  marks  the  event  of 
the  temporary  aid,  make  the  whole 
of  my  guarantee  against  ultimate 
loss  8000?.,  and  distinctly  limit  it 
to  that  amount.'* 

Held,  that  there  was  no  variance 
between  the  eontractabove  stated, 
and  that  made  out  by  this  evi- 
dence. 

Another  count,  supported  by 
the  same  evidence,  stated  the  con- 
sideration of  the  guarantee  to  be 
'<  that  C.  and  Co.  ^vmld  give  V. 
and  Co.  credit,  in  manner  then 
and  there  agreed  upon,"  and  the 
promise  given  on  such  consider, 
ation,  to  be  a  guarantee  for  8000?. 

Held  also,  that  there  was  no  va- 
riande  between  tlus  statement  and 
the  evidence  adduced  m  proof  of 
!*•  Irving  V.  Mackenzie,  Page  523 
4f.  Tlie  count  stated,  tiiat  the  Plain- 
tiff  had  retained  the  Defisndant  as 


VENDOR  AND  VENDEE. 

agent  to  cause  the  Plaintiff's  ship 
to  proceed  "  to  Gottenburgky  in  or- 
der that  she  might  afterwards  {hto- 
ceed  to  Si.  Petersburghy  the 
chief  evidence  adduced  in  sup- 
port of  this  allegation  was  a  writ- 
ten arrangement  agreed  upon  be- 
tween the  Plaintiff's  managing 
clerk  and  the  Defendant,  in  which 
it  was  ordered,  **  that  the  ship 
should  touch  at  Gottenhurgk  to 
know  the  state  of  things  in  Russia^ 
and  receive  instructions :"  and 
**  that  the  captain  should  consign 
the  ship  to  Defendant's  corre- 
spondents at  St.  Petersburghj  or 
any  other  place  she  might  land 
her  cargo  at  :*'  and  a  conversation 
between  the  Plaintiff's  clerk  and 
the  Defendant,  in  which  Defen- 
dant said  **  be  had  insured  the 
ship  from  Falmouth  to  Sheemeuj 
that  at  Sheemess  she  would  join 
convoy  to  go  to  ^.  Petersbtirgh 
and  that  he  would  insure  her  from 
.  Sheerfiess  to  Gottenburgh  and  from 
thence  to  Si.  PeterAurgh  .*"  Held, 
that  there  was  a  fatal  variance  be- 
tween the  count  and  the  evidence. 
Lopes  V.  De  Tastet.        Page  538 

VENDOR  AND  VENDEE. 

The  Defendants  being  unable  to  pro- 
cure payment  for  barley  which 
they  had  sold,  and  suspecdng  the 
vendee  to  be  in  bad  circumstances, 
re-purchased  the  barley  by  a  third 
person,  and  in  his  name,  a  diort 
time  before  the  bankruptcy  of  the 
vendee,  who  was  not  privy  to  tiie 
contrivance  of  the  Defendants: 
Held)  Ihat  this  was  no  fraud  wiAm 

the 
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the  Bankrupt  laws. 
nelL 


Harris  v.  Lu- 
Page  390 


VENUE. 
In  an  action  for  a  libel  contained  in 
a  letter,  the  CoKrt  would  not 
change  the  venue  from  London  to 
Worcester^  after  an  affidavit  that 
the  deponent  believed  the  letter  to 
have  been  written  at  Stafford^  be- 
cause it  bore  the  Stafford  post 
mark.     Hitchon  v.  Best.  299 


WARRANT  OF  ATTORNEY. 

See  Practice,  12. 


WIND-MILL. 

See  Execution. 


WINE. 
See  Excise. 

WITNESS, 

,  A  witness  cannot  recover  a  com- 
pensation for  his  time,  though  an 
express  promise  be  given  him,  that 
he  shall  be  paid  for  his  loss  of  time. 
WUlis  V.  Peckkam  Page  515 

.  Under  the  13  G.  3.  c.  63.  the 
Court  will  grant  a  mandamus  to  the 
Court  in  Indiay  to  examine  wit> 
nesses  on  behalf  of  the  Defendant 
in  a  civil  action.  GrUlardw.  Hague. 

519 

WRIT  OF  RIGHT. 
See  Sheriff,  1. 

WRIT  OF  SUMMONS. 

See  Sheriff,  1. 


END   OF  THE    FIRST  VOLUME. 


-^  by  A.  Straban,  Lsw-Frinter  to  His  Majmjt 
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